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MICHAELMAS  TERM,  2  WILL.  IV. 


MEMORANDA. 

On  the  first  day  of  this  term,  Henry  William  Tancred,         1B31. 
Francis  Ludlow  Holt,  Philip  fFilliams,  and  Charles  But- 
ler,  Esquires,  having  in  the  previous  vacation  been  ap- 
pointed King's  Counsel,  took  their  seats  withm  the  bar. 


REGULA  GENERALIS. 

JLT  is  ordered,  that,  from  and  after  the  last  day  of  this  office  hours  in 

'  _       _  j^tn  tf»  -ni  1      1  ^^®  Exchequer, 

present  term,  the  Exchequer  Office  of  Pleas  be  kept  open 
as  follows :  that  is  to  say,  during  term,  and  one  week  after 
every  term,  from  eleven  o'clock  in  the  morning  until  three 
o'clock  in  the  afternoon,  and  from  six  to  nine  o'clock  in  the 
evening;  and  at  other  times,  from  eleven  o'clock  in  the 

VOL.  II.  B 


'^  CASES  IN  THE  EXCHEQUER, 

^831^       morning  until  four  o'clock  in  the  afternoon,  the  usual  ho- 
lidays excepted,  when  the  said  office  is  to  be  closed. 

(Signed)  Lyndhu  rst. 

J.  Bayley. 
W.  Garrow. 
J.  Vaughan. 

W.  BOLLAND. 


IN  THE  EXCHEQUER  CHAMBER  (a). 


(In  Error  from  the  Court  of  Exchequer  J. 

2  Cy*  A  ^/^  /^Z-  The  Attorney-General  r.  Key  and  Others. 

"ift^airinfomia-  J.  HE  information,  which  was  for  penalties,  in  the  first 

ties  for  harbour-  count,  charged  that  the  defendants  did  knowingly  har- 

^t^^^u^!^  hour,  &c.,  certain  goods,  liable  to  the  payment  of  duties 

«fduty,theJurj  on  the  importation  thereof,  which  had  then  and  there  been 

round  that  the      ,  . 

goods  were  hn-  imported  and  illegally  unshipped,  the  duties  thereoti  not 
^ngpidi^,"  ^^^  been  first  paid  or  secured;  that  is  to  say,  5001bs. 
and  consequent-  weight  of  tobacco,  and  400  gallons  of  foreign  brandy  and 
ed  from  being  geneva,  whereby  &c.,  concluding  for  the  penalties.  There 
Held,  that  such    were  also  other  counts  m  the  information. 

fh^r«™rtiC  ^*  *'^®  *"*''  *^®  ^^^  ^^""^  ^^^  defendants  not  guilty 
of thestat.6  G.4,  upon  all  the  counts  but  the  first,  and,  as  to  that  count, 

6  G,  4,  c.  108,  found  a  special  verdict,  **  that  the  defendants  imported 
tn"iCid^a*  '^^^^  *^®  United  Kingdom  the  tobacco  in  that  count  men- 
been  ^"^  tioned,  m  packages  containing  281bs.  weight  each  and  no 
infbrmatioD.        more,  which  said  packages  were  not,  at  the  time  the  same 

were  so  imported,  packed  in  any  outward  package  contain- 
ing 4501bs.  weight  net  at  the  least;  and  that  the  defend- 


(a)  The  Court  of  Error  sat  to      Term,  under  the  stat.  1  W.4,  c  70, 
hear  this  and  the  two  folio winp^      s.  8. 
cases,  the  day  b^ore  Michaelma* 
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ants  imported  into  the  United  Kingdom,  the  foreign  brandy  Exch,  Chamber, 
and  geneva  in  that  count  mentioned,  in  casks  containing  4 
gallons  each  and  no  more,  and  that  the  tobacco,  and  foreign 
brandy  and  geneva,  were  not  imported  to  be  legally  de- 
posited or  warehoused  for  exportation ;  and  further,  that 
the  defendants  did  knowingly  harbour  &c.,  the  said  goods, 
well  knowing  that  they  had  been  imported  and  unshipped 
in  manner  and  form  aforesaid^  without  any  duties  thereon 
having  been  first  paid  or  secured." 

Upon  this  finding  the  Court  of  Exchequer  gave  judg- 
ment for  the  defendants  (a),  being  of  opinion,  that  the 
goods  should  have  been  described  in  the  information  as 
goods  prohibited  to  be  imported  into  the  United  Kingdom; 
whereupon  a  writ  of  error  was  brought,  which  was  now  ar- 
gued by — 

Sir  George  Grey^  for  the  Crown. — Foreign  tobacco  and 
foreign  spirits  are  not  prohibited  goods,  in  whatsoever 
quantities  they  may  be  imported ;  but  are  restricted,  mere- 
ly«  by  reason  of  a  particular  mode  of  importation.  This  will 
appear  upon  the  construction  of  the  different  statutable 
provisions  applicable  to  this  subject.  By  6  Geo.  4,  c.  105, 
all  the  laws  of  customs  were  repealed,  with  a  view  to  a  con- 
solidation, they  having  become,  as  recited  in  that  act,  in- 
tricate by  reason  of  the  great  number  of  the  fiscal  statutes. 
This  consolidation  was  effected  by  several  subsequent  acts ; 
and  it  is  important  to  remember  that  the  sole  object  of  these 
statutes  was  consolidation,  and  that  they  contaui  no  new 
enactment  in  substance;  so  that  the  decisions  and  prece- 
dents upon  former  statutes  are  equally  authorities  upon 
the  construction  of  the  recent  acts  of  Parliament.  The 
information  is  founded  on  the  45th  sect,  of  the  stat.  6  Geo. 
4,  c  108,  by  which  it  is  enacted^  "  That  every  person  not 
arrested  and  detained,  as  hereinafter  mentioned^  who  shall^ 

1  C.  &  J.  159. 
b2 


4  CASES  IN  THE  EXCHEQUER, 

Ejcch.  Chamber,  either  in  the  United  Kingdom  or  the  Isle  of  Man,  assist, 

1831.  . 

or  be  otherwise  concerned^  in  the  unshipping  of  any  goods 

which  are  prohibited,  or  the  duties  for  which  have  not  been 
paid  or  secured ;  or  who  shall  knowingly  harbour,  keep, 
or  conceal,   or  shall  knowingly  permit  or  suffer  to  be 
harboured,  kept,  or  concealed,  any  goods  which  have  been 
illegally  unshipped  without  payment  of  duties,  or  which 
have  been  illegally  removed  without  payment  of  the  same, 
from  any  warehouse  or  place  of  security  in  which  they  may 
have  been  originally  deposited ;  or  shall  knowingly  harbour, 
keep,  or  conceal^  &c.,  any  goods  prohibited  to  be  imported, 
or  to  be  used  or  consumed  in  the  United  Kingdom  or  the 
Isle  of  Man;  and  every  person,  either  in  the  United  King- 
dom or  the  Isle  otMan,  to  whose  hands  and  possession  every 
such  uncustomed  or  prohibited  goods  shall  knowingly  come, 
shall  forfeit  either  the  treble  value  thereof  or  the  penalty 
of  100/.,  at  the  election  of  the  Commissioners,"  &c.    By  this 
section,  the  penalty  is  the  same,  in  respect  of  prohibited  and 
uncustomed  goods,  and  the  objection  is,  therefore,  merely 
technical.     Now  it  is  said,  that  these  are  prohibited  goods 
by  the  provisions  of  the  6  Geo.  4,  c.  108,  s.5S,  and  6  Geo. 
4,  c.  107,  s.  1^.     The  52nd  section  contemplates  two  ob- 
jects, prohibition  and  restriction,  and  contains  two  tables, 
the  one  '^  a  list  of  goods  absolutely  prohibited,**  and  the 
other,  "  a  list  of  goods  subject  to  certain  restrictions  on 
importation."    In  the  former,  these  goods  do  not  occur;  in 
the  latter,  under  the  head  **  spirits,"  is  a  provision  respect- 
ing "  all  other  spirits  unless  in  casks,  containing  not  less  than 
forty  gallons;**  and  under  the  head  '^  tobacco  and  snufF,"  is 
a  provision,  that  it  shall  not  be  imported  unless  in  pack- 
ages of  lOOIbs.  from  the  East  Indies,  and  4501bs.  from  other 
places.     The  object  of  these  tables  will  be  further  illustrat- 
ed by  a  reference  to  the  schedule  of  duties,  6  Geo.  4,  c. 
Ill,  in  which  it  will  be  found,  that  none  of  the  prohibited 
goods  are  in  that  schedule,  except  gunpowder,  the  im« 
portation  of  which  may  be  legalized  by  the  Crown ;  where- 
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as,  all  the  goods  in  the  table  of  restrictions  are  there  men-  Exch.  chamher, 
tioned  as  the  subject  of  duty.  It  is  obvious,  therefore,  that 
prohibition  is  opposed  to  and  contradistinguished  from 
restriction,  the  latter  being  merely  a  regulation  for  the  pro- 
tection of  the  revenue.  In  the  schedule  of  duties  no  allu- 
sion is  made  to  the  quantity  imported.  The  character  of 
the  goods  is  not  changed  by  the  mode  of  importation,  and, 
when  imported,  they  are  liable  to  duty.  But  it  is  said, 
that  the  6  Geo.  4,  c.  107,  s.  1^8,  declares  such  goods  to 
be  prohibited,  as  are  restricted  on  account  of  their  pack- 
age. That  section,  however,  applies  only  to  seizures,  and 
was,  as  applicable  to  this  subject,  unnecessary,  because,  by 

6  Geo.  4f,  c.  108,  s.  5^,  goods  imported  into  this  country 
contrary  to  the  restrictions  mentioned  in  that  table,  were 
declared  to  be  forfeited.  But  any  argument  upon  this 
clause  is  answered  by  the  stat.  7  &  8  Geo.  4,  c.  56,  s.  5,  by 
which  tobacco  and  spirits,  removed  without  a  permit,  shall 
be  deemed  to  be  tobacco  and  spirits  unshipped  without 
the  payment  of  duty,  unless  the  party  shall  prove  the  con- 
trary.  Now,  this  provision  could  not  be  intended  to  apply 
to  spirits  or  tobacco  in  large  quantities ;  for,  in  large  quan« 
titles,  those  articles  are  not  clandestinely  removed;  but 
small  quantities  require  the  protection  of  a  permit ;  and  if 
seized  in  small  quantities,  it  must  be  shewn  that  they  have 
paid  the  duty,  which  assumes  that,  on  such,  a  duty  would 
be  payable.    Again,  the  Treasury  are  empowered  by  stat. 

7  &  8  Geo.  4,  c.  56,  s.  13,  to  restore  goods  seized,  on 
such  conditions  as  they  may  deem  expedient;  and  the 
Treasury  might  have  restored  these  goods,  on  payment 
of  the  duty.  If,  by  order  of  Council,  the  importation  of 
goods  were  restricted,  could  it  be  said,  that,  upon  the  im- 
portation of  such  goods,  no  duty  would  be  payable.  The 
goods  remain  in  character  the  same,  and  when  once  im- 
ported, the  duty  attaches  upon  them ;  in  fact  it  is  the  con- 
stant practice,  to  sell,  at  the  custom  house,  for  home  con- 
sumption, goods  seized ;  which  could  not  be,  if,  according 
to  the  argument,  such  goods  were  prohibited.    But  this 


6  CASES  IN  THE  EXCHEQUER, 

Exeh.  Chamber,  question  scems  to  have  been  decided  in  two  cases.     In 
1831. 

Doe  q.  U  y.   Cooper  (a),  an  information  was  exhibited 

against  Cooper,  for  importing  brandy  in  unsizeable  casks ; 
and  the  question  was,  upon  the  stat.  8  Ann.  c.  7,  whether 
they  should  be  forfeited  or  pay  duty ;  and  though  the  stat. 
4f  &  5  W.  ^  M.,  c.  5,  says,  they  shall  be  forfeited,  or  the 
value;  yet  three  Barons,  against  Moniague,  gave  judg- 
ment, that  they  should  pay  duty.     That,  as  it  appears 
from  the  record,  was  an  information  for  treble  value,  in 
the  nature  of  a  penalty,  upon  the  stat.  8  Ann.  c.  7,  s.  17, 
against  the  defendant  for  harbouring  60  gallons  of  brandy, 
liable  to  the  payment  of  customs  and  duties,  the  customs 
and  duties  due  for  the  same  not  having  been  paid  or  se- 
cured ;  the  Court  gave  judgment  for  the  plaintiff.    And  a 
question  similar  to  the  present  must  have  arisen,  (upon  the 
4  &  5  fF.  ^  71/.  c*  5,  s.  8,  by  which  it  is  enacted,  that  no 
brandy  shall  be  imported  in   any  vessel  or  cask  of  less 
than  60  gallons),  whether  the  importation  in  unsizeable 
casks  supported  the  allegation,  that  the  goods  were  liable 
to  the  payment  of  duty.     In  the  Attorney-General  v. 
Jewers  and  Baity  (6),  in  an  information  of  debt  for  the 
duties,  it  was  objected  as  to  part  scil\  the  French  wines 
coming  from  Holland,  that  they  are  prohibited  and  for- 
feited, and  so  no  duties  are  payable.      Sims  v.  Ketmison, 
But,  per  Lord  Chief  Baron,  after  a  seizure  is  made,  the 
Crown  cannot  make  an  election,  because  the  right  is  at- 
tached to  the  informer  as  to  his  share;  and  this  is  not 
an  absolute  prohibition,  but  a  prohibition  sub  modo,  as, 
in  the  case  of  brandies,  had  been  resolved  ever  since 
the  case  of  Doe  q,  t.  v.  Cooper.     In  this  case,  likewise, 
nothing  appears   upon    the  information,    to   shew   that 
this  was  French  wine ;  but  that  fact  must  have  been  sup- 
plied by  the  defendants;  and  the  objection  was  founded 
upon  the  stat.  13  &  14  Car.  2,  c.  11,  s.  2S,  which  prohi- 
bits the  importation  from  Holland  of  goods,  other  than 

(a)Bunb.44.  (6)  Bunb.  225. 
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Flemish,  upon  any  pretence  whatsoever;  but  as  by  the  Exch.  Chamber^ 
Stat.  12  Car.  2,  c.  4,  &«  1,  a  duty  was  imposed  upon 
French  wines,  the  former  was  holden  to  be  only  a  prohi- 
bition sub  modof  and  the  wine  having  been  imported,  it 
was  decided  that  the  duty  attached.  A  decision  for  the  de- 
fendants would,  in  many  cases,  place  the  Crown  absolutely 
without  remedy.  Penalties  can  only  be  recovered  within 
a  certain  time,  during  whicli  no  discovery  may  be  made ;  and 
it  afterwards  an  information  were  to  be  filed  for  duties,  it 
may  be  objected  that  the  goods  were  illegally  imported. 

John  Jervis,  contra. — This  question  is  not  touched  by 
the  statute  7  &  8  Geo.  4,  c.  56,  s.  5,  because  that  pro- 
vision appUes  only  to  such  goods  as  a  permit  would  pro- 
tect, viz.,  goods  liable  to  the  payment  of  duty,  and  to 
goods  in  transitu;  whereas,  this  information  is  for  har- 
bouring and  concealing.     Neither  can   this  question  be 
decided  by  the  practice  which  has  prevailed,  but  only 
upon  the  construction  of  the  acts  of  Parliament.     It  is 
clear,   that  an  information   ought  to  allege  the  offence 
committed  according  to  the  words  of  the  act;  and  the 
question  is,  whether,  according  to  the  act,  these  are  goods 
liable  to  the  payment  of  duty.     Now,  the  stat.  6  Geo.  4, 
c.  108,  s.  45,  makes  it  an  offence  to  harbour  four  distinct 
descriptions  of  goods — First,  goods  illegally  unshipped 
without  payment  of  duty  ; — Secondly ,  goods  legally  unship- 
ped,  but  illegally  removed  from  the  place  of  deposit, 
without  payment  of  duty ; — Thirdly,  goods  prohibited  to 
be  imported ; — and  Fourthly,  goods  prohibited  to  be  used  or 
consumed  in  the  United  Kingdom :  and  these  are  resolv- 
able into  two  general  heads,  which  are  alone  contemplated 
by  all  the  statutes — customable  and  prohibited  goods.   No 
mention  is  made  of  a  restriction ;  and  restricted  goods  must 
come  within  one  or  other  of  the  two  general  heads.  Could 
the  defendants  have  insisted  upon  paying  the  duty  on  these 
goods,  or  could  they  be  legally  unshipped,  and  subsequently 
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Exeh,  Chamber,  removed  without  paying  the  duties,  according  to  the  second 

description  of  ofTence?  The  stat  6  Geo.  4,  c.  107,  s.  52, 
says,  that  the  goods  in  the  table  of  prohibitions  and  re- 
strictions inwards  shall  be  absolutely  prohibited  to  be  im- 
ported, or  shall  be  imported  only  under  the  restrictions  in 
the  table ;  and,  for  a  breach  of  the  regulations  in  either 
case,  the  goods  are  forfeited.  This,  therefore,  which  is  a 
prohibition  sub  modo^  becomes,  the  condition  not  being  per- 
formed, an  absolute  prohibition,  and  it  is  in  vain  to  say 
that  the  restricted  articles  are  in  the  schedule  of  duties  6 
Geo.  4,  c.  Ill,  for  that  schedule  merely  imposes  the  duty 
in  a  certain  scale  upon  goods  which  may  be  imported.  It 
would  seem  that  the  question  is  abundantly  clear  upon 
this  section  alone ;  but  all  doubt  must  be  removed  by  the 
statue  6  Geo.  4ty  c.  107,  s.  128,  which  provides  that  all 
goods,  the  importation  whereof  is  restricted,  either  on  ac- 
count of  the  packages  or  the  place  from  whence  the  same 
shall  be  brought,  shall  be  deemed  and  taken  to  be  pro^ 
hibited  goods.  It  is  said  that  this  provision  applies  only 
to  seizures;  but  there  is  nothing  in  the  provision  itself  from 
which  this  can  be  collected ;  on  the  contrary,  these  several 
statutes  are  always  construed  as  one  code  of  laws,  each 
having  reference  to  and  controlling  the  other,  and  this 
provision  must  be  general.  Indeed^  this  provision  is  ne- 
cessary to  make  the  several  acts  consistent;  for,  otherwise, 
if  restricted  goods  are  not  prohibited  goods,  there  is  no 
provision  to  meet  the  case  of  goods  which  are  restricted. 
By  agreement  between  the  commissioners  and  the  trader 
goods  restricted  may  be  imported  upon  the  payment  of 
duty;  and,  perhaps,  where  the  Crown  waives  the  pe- 
nalties, duties  may  be  recovered  for  goods  illegally  im- 
ported; but  where  both  parties  stand  upon  their  strict 
legal  rights  the  Crown  cannot  at  the  same  time  affirm 
and  disaffirm  the  legality  of  the  importation.  This  is 
sufficiently  clear  from  the  case  of  the  Attorney-General 
V.  Jewers  and  Batty.     With  respect  to  the  other  case 
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cited,  if  any  argument  can  be  founded  upon  it,  it  is  an-  ^'^*-  Chamber, 
swered  by  the  fact  that  the  statute  upon  which  that  in-     v.^...,^^.!^ 
formation  was  founded  contained  no  clause  by  which  it      ^"*  ^^^' 
was  declared  that  restricted  goods  should  be  deemed  to  be         Key. 
prohibited. 

Sir  George  Grey  replied. 

Lord  Tenterden,  C.  J. — We  are  of  opinion  that  the 
judgment  of  the  Court  of  Exchequer  ought  in  this  case  to 
be  affirmed.  This  is  an  information  for  penalties,  and 
not  for  the  condemnation  of  the  goods,  nor  for  duties ;  and 
the  question  is,  whether  the  goods  are  properly  described 
in  the  information.  No  one  can  read  this  information  and 
not  see  that  it  charges  the  defendants  with  harbouring 
and  concealing  goods  which  have  been  imported  into  this 
country  under  circumstances  in  which  the  duty  might  have 
been  paid.  It  is  not  contended  that  any  instance  can  be 
found  in  which  spirits  imported  in  these  quantities  have 
been  taken  to  the  custom  house  for  the  purpose  of  paying 
the  duty;  and  the  same  may  be  said  with  respect  to 
tobacco.  But  it  is  said,  that  this  information  is  supported 
by  the  finding,  because  the  articles,  brandy  and  tobacco, 
are  liable  to  the  payment  of  duty.  Undoubtedly  those 
articles  are  liable  to  the  payment  of  duty,  ai:d  may  be  im- 
ported under  certain  restrictions,  but  we  think  that  these 
articles  are  prohibited  in  the  quantities  in  which  they  were 
imported,  and  should  have  been  so  described  in  this  in- 
formation. It  is  said,  that  the  52nd  section  of  the  statute 
6  Geo.  4,  c.  108,  contains  two  descriptions  of  goods;  those 
which  are  absolutely  prohibited,  and  those  in  the  second 
table  which  are  only  restricted ;  and  if  there  were  nothing 
more  in  the  statutes  upon  this  subject  there  might  be  much 
in  that  argument;  but  the  6  Geo.  4^  c.  107,  s.  128,  after  a 
provision  appUcable  to  the  seizure  of  goods,  enacts,  '*  That 
all  goods,  the  importation  of  which  is  restricted,  either  on 
account  of  the  packages  or  the  place  from  whence  the  same 
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Eich.  Chamber, 

1831. 


(In  Error  from  the  Court  of  King^s  Bench). 


GuRNEY  V.  Gordon. 
TT  HEN  this  case  was  called  on  for  argument —  a  writ  of  error 

founded  upon 
the  Stat.  27  Eth. 

TiNDAL,  C.  J.,  obseryedy  that  the  writ  of  error  was  c.  8,  cannot  be 

n         y     t  1  i*  r,w.       t      »  /    \  i  returned  Under 

founded  upon  the  statute  of  Elizabeth  (a),  and  was  return-  thesut.  i  iv,  4, 
ed  under  the  late  statute  (6),  and  was,  therefore,  coram  ^    '  **  * 
nonjudice.    It  was  consequently 

Struck  out. 

(a)  27  Eliz.  c.  8.  {b)  1  W.  4,  c.  70,  s.  8. 


(In  Error  from  the  Court  of  King's  Bench) 


RicKETTs  V.  Lewis. 

X  HIS  action  was  originally  commenced  in  the  Court  of  The  late  stat  1 
Common  Please  and  was  removed  into  the  Court  of  Kins^s  ^'  ?.» ^'  ^^»  *:  ®' 

n  ,  ,  apphes  only  to 

Bench  by  writ  of  error.     A  writ  of  error  was  afterwards  cases  which  are 
brought  under  the  late  statute  (a)  to  this  Court,  and  now,  fenced  hi  Oie 
when  it  was  called  on-  STwriTof 'l^^r 

ia  durected. 

TiNDAL,  C.  J.,  said,  that  it  was  not  a  case  within  the 

letter  or  contemplation  of  that  statute,  which  applied  only 

to  cases  originally  commenced  in  the  Court  to  which  the 

writ  of  error  was  directed.     He  observed  that,  it  was  clear 

that  such  a  case  could  not  be  argued  before  the  Judges  of 

(fl)  1  W.  4,  c.  70,  8. 8. 


CASES  IN  THE  EXCHI^QUKR, 

•  the  Common  Pleas  and  Exchequer,  because  it  might  hap- 
pen that  the  Judges  of  the  Common  Pleat,  assisted  by  the 
Barons  of  the  Exchequer,  might  reverse  a  judgment  of 
the  Court  o^  King's  Bench,  which  had,  in  the  same  case, 
reversed  the  judgment  of  the  Court  of  Common  PleoM. 
He  therefore  ordered  the  case  to  be 

Struck  out. 


EmA.  afPitia.  Simpson  and  Others  v.  Manley  end  Another. 

Giurantic, " if  ASSUMPSIT  on  the  following  giiarantie,  addressed  to 
l^^mfJiii    *••«  plaintiflfe,  and  signed  by  the  defendants. 

b«  retpmilble 

™"  "liSlu'b,  "  Matf  26th,  1830. 

wdc^'' fl«u,  "  ^^'  relation,  Mr.  Thomas  Manley,  having  intimated  to 

OiMtbe  word  uB  that  he  ia  about  to  make  some  purchases  of  goods  from 

blr  and  rcuon-  you,  we  beg  to  say,  that  if  you  give  him  credit,  wc  will  be 

oiling  u'lhe'  responsible  that  bis  payments  shall  be  regularly  made  to 

^J^TV°«  ^^^  extent  of  one  thousand  pounds,  from  this  period  to  the 

■ndlhepenooi  letofi/ll/te,  1831." 
guinoieed 

diddot  conBiw  At  the  trial,  before  Lord  Lifndkurst,  C.  B.,  at  the  Mid- 
i^^^^-  ^'^'^  Sittings  after  last  Trinity  Terra,  the  only  queadon 
iiiB  to  the  itrict   was,  whether  the  credit,  which  had  been  jriven  to  Thomas 

ciuioniBrf  ere-  ,— - 

ditoftiietnde.  Manley,  was  within  the  terms  of  the  guarantie.  Thomas 
Manley  proved  that  he,  before  the  guarantie,  had  dealt 
with  the  plaintiffs  at  a  credit  of  seventy-three  days;  and 
that,  after  the  gouantie,  wishing  to  extend  the  credit  as 
much  u  he  coiiU>  he  propoaed  to  the  plaintiff,  &n^  ^"^7 
agreed,  thjit  he  should  have  credit  until  the  Saturday  fol- 
lowing the  seventy-third  day,  which  appeared  ^^^  ^^^  ^ 
be  ihc  exact  credit  which  was  cusloinaT^  \n  tlif  f^'^*- 
The  defffldafits  WTV  not  mercantUe  n\et\  aw'l"^''^  '"^' 
i»fliitqiaboCiii9<Cfumoftho  prior  dca.Vv^^\^\,«ecn  Tim- 
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plaintiffs  for  1000/.,  with  liberty  for  the  defendants  to  move  ^  J*//^"*' 
to  enter  a  nonsuit.  v^...,^..— .^ 

SiMPBON 

iJ.  V.  Richards  (a)  now  moved  accordingly. — By  the       Manlky. 
mode  of  dealing  with  Thamcis  Manlei/,  the  defendants  were 
discharged.     When  the  sureties  entered  into  this  engage- 
ment^  their  intention  was,  that  the  usual  and  ordinary  cre- 
dit should  be  given.     The  expression  in  the  guarantie, 
**  if  you  will  give  him  credit,*'  must  mean  the  usual  and 
ordinary  credit  of  the  trade.     On  the  evidence,  an  extend- 
ed credit  was  given.     The  sureties  cannot  be  liable  except 
for  goods  supplied  strictly  within  the  terms  of  the  guar- 
antie.     Suppose  the  credit  had   been  narrowed   to   one 
month,  would  the  sureties  have  been  liable  at  the  end  of 
that  time? 

Lord  Lyndhurst,  C.  B. — What  is  there  in  this  guar- 
antie  inconsistent  with  the  payments  being  to  be  made  ac- 
cording to  the  terms  of  credit  to  be  agreed  upon  in  the  bar- 
gain between  Thonms  Manley  and  the  plaintiffs.     The  ex- 
pression ''  regularly  made/*  in  the  guarantie,  appears  to 
me  to  mean  regularly  made  according  to  terms  to  be  agreed 
upon,  and  not  according  to  the  terms  of  the  trade.     If  it 
had  been  the  intention  of  the  defendants  to  limit  the  cre- 
dit within  a  certain  time,  they  should  have  so  expressed  it 
in  the  instrument  itself.     Besides,  the  credit  supposed  to 
be  the  usual  credit  of  the  trade  appeared  not  to  be  uni- 
versal, for   Thomas  Manley  had  dealt  with  the  plaintiffs 
previously  on  a  different  credit. 

Baylby,  B. — This  is  purely  a  question  on  the  construc- 
tion of  the  instrument.  There  is  nothing  in  the  words  of 
the  guarantie  as  to  any  particular  terms  of  credit,  but  the 

(a)  It  was  admitted  by  RichardSf  tie.  As  to  when  a  guarantie  is 
and  stated  by  tbeCourt,  to  be  clear  cootinuiDg,  see  12  East,  227;  3 
OuU  this  was  a  continuing  guaran-     B.  &  A.  593. 


14 


CASKS  IN  THB  EXCHEQUER, 


Simpson 

V. 

Manley. 


Exeh.  of  Pleas,  language  is,  if  you  give  him  credit,  not  the  usual  credit, 

but  credit  generally,  which  means  if  you  trust  him.  It  is 
not  to  be  a  dealing  on  the  terms  of  the  trade,  but  on  the 
terms  to  be  settled  between  the  parties*  It  must  be  a  fair 
and  reasonable  credit,  or  it  might  operate  as  a  fraud  upon 
the  sureties.  The  fallacy  arises  from  the  use  of  the  word 
credit.  If,  after  the  time  for  payment  has  elapsed,  you 
give  credit  to  the  principal,  you  discharge  the  surety. 
Here  there  was  no  credit  given  in  that  sense,  but  the 
meaning  of  the  contract  was,  that  the  plaintiffs  should  be 
paid  according  to  the  terms  upon  which  they  and  the  prin- 
cipal should  deal. 


Garrow,  B.,  concurred. 

BoLLAND,  B. — I  am  of  the  same  opinion.  This  is  mere- 
ly an  agreement  that  the  defendants  should  guarantie  the 
payment  for  such  goods  as  should  be  advanced  on  credit. 

Rule  refused. 


YpuNG,  Gent.  r.  Harris. 
When  the  sum    ASSUMPSIT  on  an  attorney's  bill.     Plea,  the  ireneral 

in  dispute  is  •  j  ^/»»Ai.t  .»,«.. 

under  20/.,  the    ^^^"^  ^"d  a  sct  offl     At  the  trial  at  the  London  Sittings, 

S  ^^^T     ^^""^  ^^^^  LyndhurHy  C.  B.,  the  defendant  had  a  verdict. 
trial,  though  the  The  plaintiff*  only  claimed  9/.  19*. 

verdict  is  for  the 

defendanL  ,     ..    t 

Andrews,  Serjt,  now  moved  for  a  rule  for  a  new  trial, 
on  affidavits  disclosing  fieah  matter  which  had  come  to  the 
phuntiff*8  knpwjedff  nofl^M^Amli  wdtke  ailbmitttdi  OM 


lb  CA8B8  IN  THE  EXCHEQUER, 

Sirk.^PUia,  out  EHgtaiid}  not  to  cxtOBtiy  notes.     Here  the  parties  each 

-»     stood  upOD  his  strict  legal  rights,  and  eren,  though  the 

PoLQLAM      objection  to  the  quality  of  the  tender  may  be  waived,  there 

Olivbk.        must  be  an  express  waiver;  and  here  the  waiver  is  at  best 

only  implied.     Suppose  a  tender  were  made  in  gold  bars, 

would  that  be  sufficient  ? 

[Bayley,  B. — No.  The  party  would  offer  what  does 
not  ordinarily  pass  as  money. 

Lord  Lyndhurtt,  C.  B. — Gold  bars  are  merchimdize.] 

The  case  of  Lochyer  t.  Jonet  (a)  also  decides  that  a 
tender  in  country  notes,  if  the  amount  only  is  objected  to,  is 
good;  but  that  case  was  overruled  in  MUl$  v.  Safford  (£), 
where  this  Court  held  that  a  tender  of  a  Bristol  bank  bill 
was  not  a  good  tender,  though  no  objection  was  made  to 
it  OD  that  account. 

\Bayley,  B. — That  case  was  overruled  in  T^ley  v,  CmitI- 
ier{c).  King's  Bench,  Hilary  Term,  1817,  which  is  proba- 
bly the  case  alluded  to  by  Mr.  Peake,  who  says  "  but  in 
a  subsequent  case  in  the  Kin^t  Bench,  this  latter  case  (tf) 
was  again  ovemiled>  and  the  decision  of  Lord  Kenyan  in 
Lochyer  v.  Jones  established  as  law]. 

Lord  Lyndhurst,  C.  B. — I  am  of  opinion  that  this  tea* 

(«)  Peake,N.P.  339,  n-    On  a  made  in  Iwok   post  Inlb,  bank 

plea  of  tender  of  1(M.  ud  iuue  notes,  nod  a  Brutal  bank  note : 

tbereon,  it  qipeued  in  endeoce  the  plaintiff  demanded  more;  ho 

that  the  tender  wai  made  in  a  waa  aiked  if  be  objected  to  th« 

liverfool  bank  bill,  and  that  the  paper,  fae  sud  that  might  bo  goo^ 

phintiS'nfiiaedtotakeit.oiitbe  for  ought  he  knew;  he^aot  ^V 


fraond  thM  he  had  a  demand  for  ject  to  that,  bnt  be  would  not  ^ 
more:  and  Lord  Kenyan  said,  as  le&a  ihon  bia  \vho\c  demand, 
the  objeciion  was  to  the  <]uantuin  '       ' 


»*><« 


audnul  10  tUcmodcof  paymeat,      a   good    tender,      HsvA   !v^*' 
he  tUought  the  lender  pood,  sod      tbougLi  cleariy  tVy^^-  ^ 

ihB  defendant  bud  a  tepJici.  Zoci^     tea  ^t  the    <le(^.^,^^ ''^V^ 
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Exch,  of  Pleat,  the  onlv  distinction  suggested  between  those  cases  and  the 
1831. 

present,  vix.  that  in  those  cases  there  was  an  express 


waiver,  here,  only  an  implied  one,  in  my  opinion  will  make 
OiriTEiu       no  difference.     I  therefore  think  that  the  tender  in  this 
case  was  sufficient. 


Garrow,  B. — It  is  much  more  convenient  to  the  mer- 
cantile world,  that  a  tender  in  paper,  if  not  objected  to  at 
the  time,  should  be  considered  valid. 

BoLLAND,  B. — I  am  of  opinion  that  this  was  a  good  ten- 
der. The  objection  made  at  the  time  was  of  a  different 
character;  and  the  party  is  now  precluded  from  saying 
that  it  was  not  a  valid  tender. 

Rule  refused  (a). 


{a)  The  demand  of  a  larger  sum 
^penses  with  the  formality  of  the 
tender,  even  though  a  receipt  be 
demanded  when  the  tender  is 
made;  Cole  y.  Blake,  Peake»  N.  P. 
179;  or  the  tender  be  made  in  a 
banker's  cheque,  per  BuHer^  J., 


Welhy  V.  Warreuy  Tidd,  183;  or 
a  bank  note  be  tendered  in  pay- 
ment of  a  fractional  sum.  Saun- 
dersv,  Graham,  1  Gow,  111;  Cad- 
man  Y.  Luhhock,  5  D.  &  R.  289. 
See  also  Thomas  v.  Evans,  KXEast, 
1,01. 


The  Coort  re- 
futed a  rule  for 
a  new  trial,  on 
payment  of 
oofts,  for  the 
purpose  of  ena- 
bling a  defend- 
ant in  trespass 
9.  e./.y  toamend 
his  plea  of  a 
right  of  way, 
which  described 
the  line  of  way 
incorrectly. 


Edwards  v.  Broxon  and  Others. 

X  RESPASS  quare  clausumf regit.   Pleas — general  issue 
and  right  of  way. 

At  the  trial,  before  Patteson,  J*,  at  the  last  Summer  as- 
sizes for  the  county  of  Salop,  the  defendant  proved  a 
right  of  way,  the  line  of  which  did  not  correspond,  as  to 
one  of  the  closes  through  which  it  passed,  with  the  line 
of  way  described  in  the  plea.  The  defendant  had  passed 
over  the  closes  mentioned  in  the  plea.  The  learned  Judge 
held,  that  the  defendant  was  bound  to  prove  the  line  of 
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way,  as  it  was  described  in  the  plea;  and  the  Jury,  under  ^'<'*-  rf  ^fe«*i 
his  Lordship's  direction,  found  a  verdict  for  the  plaintiff  ^ 

with  nominal  damages.  Edwards 

V. 

Broxon. 

Jervig  now  moved  for  a  new  trial  upon  payment  of 
costs,  in  order  that  the  defendants  might  have  an  oppor- 
tunity of  amending  the  pleadings;  and  he  urged  that  it 
was  a  hard  case  on  the  defendants  to  be  defeated  on  ac- 
count of  an  accidental  slip  in  the  description  of  the  way, 
when  they  had  proved  a  right  of  way;  and  he  said,  that 
much  expense  would  be  saved  by  this  course. 

But,  per  Curiam,  if  you  had  pleaded  the  right  of  way 
correctly,  the  plaintiff  might  have  newly  assigned  in  aliis 
iocis,  for  you  used  the  road  as  pleaded*  Do  you  know 
any  instance  of  such  an  application  having  been  made, 
where  the  verdict  was  clearly  right  and  the  pleadings  were 
wrong  ?     We  recollect  no  such  instance. 

Rule  refused. 


Balme  and  Others,  Assignees  of  Ban kh art  and  Benson, 
Bankrupts,  v.  Hutton,  Esq.,  Jewison,  Esq.,  Ingham,       ^      A  ^y 
Wood,  and  Others.  /^Vc/^  S/o, 

X  ROVER  by  the  plaintiffs,  as  assignees  of  the  bank-  A  Sheriff;  who, 
rupts,  against  Hutton,  the  late  Sheriff  of  the  county  of  ^J^^^ 
York;  Jewison,  the  chief  bailiff  of  the  honor  of  Pon/^ra<?/  ^^f^f^^^- 
(a  liberty  within  the  county  of  York  J;  Ingham,  his  deputy  rupt,  before 
bailiff;  and  Wood  and  others,  judgment-creditors  of  the  but  after  an  act 

bankrupts.  ;\.tt„"S 

This  Court  having  ordered  a  second  trial  of  this  cause  (a),  of  ^J>e  «ct  of 

bankruptcy^  is 

it  came  on  to  be  tried  before  Bay  ley,  J.,  at  the  York  Sum-  not  Uibie  in 

trover;  but  a 
Sherirs  bailiff; 
who  haa  taken  an  indemnity  from  the  execution  creditor,  is  so  liable. 

*   («)  See  2  Y.  &  J.  101. 
C2 


so 
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^'^i^l^'^^'  mer  assizes,  1830,  when  the  Jury  found  a  special  verdict 

containing  the  following  facts: —        > 

"  C  Bankhart  and  PTiUiam  Benson^  the  bankrupts, 
for  several  years  before,  and  up  to  the  time  of  the  issuing 
the  commission  hereinafter  mentioned,  carried  on  the  bu- 
siness of  worsted  spinners  in  partnership,  at  Bowlings  with- 
in the  honor  of  PontefracU  in  the  county  of  York.  On 
the  S7th  day  of  October ^  1825  Bankhart  and  Benson  were 
indebted  to  the  defendants,  H.  W.  Wood,  J.  W.  Wood, 
and  M.  W.  Wood,  in  a  sum  of  money  exceeding  3,500/.  for 
wool  sold  and  delivered;  and  upon  that  day,  at  the  request 
of  the  said  Messrs.  Wood,  executed  a  warrant  of  attorney 
for  securing  that  sum  and  such  further  advances  as  in  the 
whole  should  amount  to  a  sum  not  exceeding  5,000/.;  which 
warrant  of  attorney  was  filed  within  twenty-one  days  from 
the  date  thereof,  pursuant  to  the  statute  6  G^o.  4,  c.  16; 
and  judgment  by  itfV  c/fcf/ was  entered  up  thereon  on  the 
l^th  November  following. 

**  On  the  31st  December,  1825,  the  said  C.  Bankhart  and 
Wm.  Benson,  being  traders,  and  indebted  to  the  petitioning 
creditor  in  a  debt  sufficient  to  support  the  after-mentioned 
commission,  committed  an  act  of  bankruptcy. 

*'  On  the  25th  January,  1836,  the  defendant,  Ingham, 
{Jetoison  then  being  chief  bailiff  of  the  honor  ofPontefract, 
within  which  honor  he  has  the  execution  of  all  writs  and 
appoints  his  own  deputies,  from  whom  he  takes  bonds  with 
sufficient  sureties  to  indemnify  him  from  the  acts  of  such 
deputies),  by  virtue  of  a  warrant  directed  to  Jewison  and 
his  deputy,  (defendant  Ingham),  by  defendant  Hutton,  the 
then  Sheriff  of  the  county  of  York,  founded  on  a  writ  of 
fieri  facias  issued  at  the  suit  of  the  said  defendants,  H,  W. 
Wood,  J.  W.  Wood,  and  M.  W.  Wood,  against  the  said 
bankrupts  under  the  judgment  aforesaid,  returnable  on 
Monday  next  after  eight  days  of  the  Purification,  and  in« 
dorsed,  to  levy  1,521/.  \2s^  lOcf.,  besides  &c-,  seized  in 
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execution  certain  machinery  and  utensils  of  the  said  bank-  '£^A.  0/  PUat, 

1831. 
rupts,  in  a  mill  occupied  by  them  at  Bowling  aforesaid. 

*'  On  the  same  day^  a  valuation  of  the  said  machinery  and 
utensilsy  together  with  the  said  bankrupts'  tenant-right  in 
the  said  mill^  was  made  by  the  defandant  Ingham^  amount- 
ing  altogether  to  the  sum  of  1 ,4^5/. ;  and  the  said  machinery 
and  utensilsi  and  tenant-right,  were  on  that  day  purchased 
at  such  valuation  from  the  said  Ingham^  acting  on  behalf 
of  the  said  chief  bailifT,  by  one  Barker ^  a  clerk  or  book- 
keeper of  the  said  Messrs.  Wood;  but  no  money  was  paid 
by  Barker  OT  Wood  to  Ingham^  except  the  Sheriff's  pound-' 
age,  and  other  costs  of  the  levy. 

'*  Immediately  upon  the  sale.  Barker  took  possession  of 
the  mill,  machinery,  and  utensils,  on  behalf  of  Messrs.  Wood, 
and  retained  possession  until  the  17th  February  following, 
when  the  machuiery  and  utensils  were  sold  by  public  auc- 
tion for  the  sum  of  964/.  14^.  6c/*  (the  tenant-right  in  the 
mill  remaining  unsold,  but  being  of  little  or  no  value);  and 
the  proceeds  of  such  sale  were  paid  over  by  Barker  to 
Messrs.  Wood* 

*'  On  the  day  of  the  sale  to  Barker,  Messrs.  Wood  agreed 
to  indemnify  the  defendant  Ingham  from  any  action  for 
making  the  levy,  and  a  bond  of  indemnity  was  afterwards 
executed. 

*'  On  the  21st  February,  1836,  a  commission  of  bankrupt 
issued  against  Bankhart  and  Benson,  under  which  they 
were  declared  bankrupts  on  the  34th  day  of  the  same 
month. 

"  Neither  the  Sheriff,  nor  the  chief  bailiff,  nor  Ing- 
ham, knew  or  had  any  notice  of  any  act  of  bankruptcy 
by  Bankhart  and  Benson  before  the  return  of  the  writ  of 
/ieri/aciasJ** 

The  special  verdict  then  proceeded  to  find  Jeunson  and 
Ingham  guilty  or  not  according  to  the  opinion  of  the 
Court;  and  it  then  found  Hution  not  guilty,  and  Woodaxiik 
the  other  defendants  guilty. 


fi2  CASES  IN  THE  EXCHEQUER, 

Exch.  of  Pfeat,      Thb  case  was  argued  in  Trinity  Term  by  Siafkie  for 
^^^'        the  plaintiffs,  and  F.  PoUock  for  the  defendants;  when  all 
the  authorities  were  elaborately  discussed ;  but,  as  the  Court 
in  their  judgment  reviewed  aU  the  cases  minutely,  it  is  deem- 
ed unnecessary  to  state  the  arguments  here. 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  now  delivered  by  Lord 
Lyndhurst,  C.  B. 

This  was  an  action  of  trover  by  the  assignees  of  Bank^ 
hart  and  Benson,  bankrupts^  against   (amongst  others) 
Hullon,  the  Sheriff  of  the  county  of  York,  Jemson,  the 
chief  bailiff  of  the  honor  of  Pontefractf  (to  whom  the 
execution  of  all  writs  within  that  honor  belongs),  and 
Ingham,  his  (Jewison^s)  deputy.     The  Jury,  as  to  Jem- 
son  and  Ingham,  found  a  special  verdict,  the  material  facts 
of  which  are :  That,  on  the  14th  of  November,  18S«5,  judg- 
ment was  entered  up  on  a  warrant  of  attorney,  against 
Bankhart  and  Benson,  at  the  suit  of  Messrs.  Wood,  upon 
which  a  writ  of  fieri  facias  was  afterwards  issued,  return- 
able on  Monday  next  after  eight  days  of  the  Purification, 
that  is,  the  13th  February,  Id&Q;  that,  on  the  25th  January, 
1826,  Ingham  seized  the  goods  of  the  bankrupts,  under  a 
warrant  from  the  defendant  i7tf//oi},  grounded  upon  the  said 
writ  of  fieri  facias,  and  directed  to  Jewison,  the  chief  bai- 
liff, and  Ingham  his  deputy;  and  on  the  same  day.  Barker, 
the  book-keeper  of  Messrs.  fFood,  purchased  vfhsit  Ingham 
had  so  seized,  but  no  money  was  paid  by  Barker,  except 
the  poundage  and  the  costs  of  the  levy.   Barker  resold  on 
the  17th  February,  and  the  produce  of  the  sale  was  paid 
to  Messrs.  fVood;  Ingham  seized  under  an  agreement  for 
indemnity  from  Messrs.  fFood,  and  that  indemnity  was 
afterwards  given.     Jcivison  has  bonds  of  indemnity,  with 
sufficient  security,  from  Ingham,  and  whomsoever  he  ap- 
points as  his  deputies,  to  indemnify  him  against  the  acts 
of  such  deputies.     On  the  31st  December,  1825,  Bank- 
hart  and  Benson  committed  acts  of  bankruptcy,  but  no 


MICHAELMAS  TERM,  2  WILL.  IV.  S3 

commission  issued  until  the  ^Ist  Febructry,  1826,  and  nei-  BjccH.  of  puom, 
ther  the  Sheriff  nor  the  chief  bailiff,  nor  Ingham,  knew 
of  any  act  of  bankruptcy  before  the  return  of  the  Jieri 
faciei*  The  seizure,  therefore,  and  the  sale  to  Barker, 
and  whatever  was  done  under  the  Jieri  facias,  was  done 
in  utter  ignorance  of  any  act  of  bankruptcy ;  and  though 
there  appears  to  have  been  some  haste,  and  ground  for 
some  suspicion,  in  the  sale  to  Barker,  yet,  as  the  special 
verdict  draws  no  conclusion  of  fraud  in  that  part  of  the 
transaction,  we  are  not  at  liberty  to  draw  any  such  conclu- 
sion. 

The  question  put  to  us,  is,  whether,  upon  the  whole 
matter,  Jewison  and  Ingham,  or  either  of  them,  be  guilty. 

There  is  certainly  a  distinction  between  Jewison  and  Ing- 
ham. Jetoison  has,  indeed,  a  security,  but  it  is  only  the  or- 
dinary security,  which  he  takes  from  every  deputy  upon  his 
appointment,  that  he  shall  be  indemnified  from  the  acts 
of  such  deputy ;  whereas,  Ingham  has  a  special  indemnity 
against  this  particular  seizure,  and  he  has  thereby  iden- 
tified himself  with  the  persons  from  whom  he  has  this 
indemnity,  that  is,  the  execution  creditors*  To  make  the 
chief  bailiff  liable,  under  circumstances  which  would  not 
otherwise  make  him  liable,  merely  because  he  has  sure- 
ties to  whom  he  might  resort  for  indemnity,  would  be 
increasing  the  responsibility  of  the  chief  bailiff  to  an  un- 
reasonable extent,  and  would  be  a  hardship  upon  the  sure- 
ties they  could  scarcely  have  contemplated;  and,  upon 
the  argument,  this  point,  that  the  chief  bailiff  had  secu- 
rity, was  not  pressed,  and  we  are  not  aware  of  any  case 
which  would  justify  its  pressure.  The  chief  bailiff  takes 
security,  to  enable  him  to  throw  upon  others  the  respon- 
sibility which  the  law  throws  upon  him ;  it  is  contrary  to  the 
spirit  upon  which  that  security  is  taken,  to  give  it  the  ef- 
fect of  casting  a  responsibility  upon  him,  with  which  he 
would  not  otherwise  be  burthened ;  and,  we  are  of  opin- 
ion, that  he  stands  in  the  same  situation,  as  if  he  had  not 
taken  such  security.     The  taking  an  indemnity  against  tlie 
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Sjcch,  of  Pleas,  consequences  of  a  particular  seizurei  stands  upon  a  very 

different  footing — it  puts  the  officer,  who  takes  it,  in  the 
same  situation  as  the  person  who  gives  it;  and  this  was 
pressed  in  the  argument,  as  bearing  upon  Ingham,  and 
distinguished  his  case  from  Jewisons.  Aldridge  v.  Ire^ 
land  {a)  is  a  direct  authority  upon  this  point ;  and  Blox' 
ham  V.  Oldham  {b)  might  possibly  also  have  proceeded,  as 
to  the  Sheriff,  upon  this  ground.  As  to  Ingham,  therefore, 
we  have  no  doubt  but  that  there  must  be  judgment  against 
him. 

As  to  Jewison,  he  stands  in  the  situation  of  the  She- 
riff in  ordinary  cases :  if  the  Sheriff  would  be  liable,  he 
is  liable;  if  the  Sheriff  would  be  exempt, he  is  exempt.  Is 
the  Sheriff  then  liable,  when,  upon  a  fieri  facias  against  a 
trader,  who  has  committed  a  secret  act  of  bankruptcy,  of 
which  the  Sheriff  is  wholly  ignorant,  he  seizes  and  sells  ? 
We  admit  the  plaintiff  in  the  execution  is  liable,  because 
he  is  bound  in  this  respect,  by  the  relation  back  to  the 
act  of  bankruptcy,  which  the  bankrupt  laws  occasion ;  but, 
upon  the  best  consideration  we  can  give  the  point,  and 
a  careful  attention  to  the  different  authorities  which  bear 
upon  it,  we  are  of  opinion,  that  the  Sheriff  is  protected 
by  his  official  character  and  condition,  and  that  he  is  not 
to  be  made  a  wrong  doer,  so  as  to  be  answerable  in  any 
species  of  action,  by  relation.      We  know  a  distinction 
has  been  made,  between  an  action  of  trespass  and  trover, 
and  a  distinction  certainly  does  exist,  because  the  execu- 
tion creditor  will  be  liable  in  trover,  though  not  in  tres- 
pass; and  so  will  the  Sheriff,  if  he  acts  after  the  knowledge 
of  an  act  of  bankruptcy ;  and  it  has  been  supposed,  that  the 
Sheriff,  though  exempt  in  all  cases  from  an  action  of  tres- 
pass, is  liable  in  all  cases  to  an  action  of  trover;  and 
though  he  is  as  ignorant  and  innocent  when  he  sells  and 
.pays  over  the  money,  as  he  was  when  he  seized,  he  is  to 


(a)  iMster  Term,  24  Geo.  3,  (6)  Cited  in  Burr.  26. 

cited  1  TauDt.  273. 
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he  considered  guilty  of  a  wrongful  conversion,  and  an-  Ex<*.  of  Pleas, 
«werable  to  the  assignees  in  an  action  of  trover. 

There  are  certainly  several  recent  decisions  founded 
upon  that  distinction,  and,  had  the  earlier  authorities  been 
brought  fully  before  the  Court  in  any  of  them,  they  might 
have  had  a  degree  of  weight  which  it  would  have  been 
difficult  to  have  withstood ;  but,  if  it  shall  turn  out  that  they 
were  founded  almost  entirely  upon  one  case,  that  of  Cooper 
v.  Chiity{a)f  without  the  attention  of  the  Court  having  been 
directed  to  any  of  the  earlier  authorities,  and  that  they 
proceeded  upon  an  erroneous  view  of  Cooper  v.  Chitty^ 
the  influence  of  these  decisions  will  be  dimuiished,  and  it 
will  be  the  duty  of  the  Court  to  restore  to  the  Sheriff  that 
protection  to  which  we  think  he  is  by  law  entitled,  namely, 
the  protection  of  not  being  considered  guilty  of  a  wrong- 
ful conversion  in  trover,  where  he  acts  innocently,  and  in 
strict  obedience  to  the  command  of  the  writ  under  which 
he  acts. 

The  Sheriff  does  not  act  of  his  own  accord,  or  for 
his  own  benefit;  he  actsas  a  ministerial  officer,  in  execu- 
tion of  the  command  he  receives  from  a  Court  of  Justice 
in  the  King's  name;  and  if  what  he  does  is,  at  the  time  he 
does  it,  in  strict  obedience  to  that  command ;  if  it  be  what 
the  Court  itself,  if  it  could  itself  have  acted,  would  have 
done;  and  if  it  be  at  that  /ime  justifiable  by  the  writ  under 
which  he  acts,  it  is  a  strong  measure  to  say  that  subse- 
quent events  shall  make  that  a  wrongful  act  in  the  Sheriff, 
which,  at  the  time  he  did  it,  was  rightful,  and  shall  make  him 
answerable  as  a  wrong-doer,  for  what,  at  the  time  he  did  it, 
it  was  his  duty  to  do. 

The  writ  in  this  case  commanded  the  Sheriff,  and 
through  him  the  chief  baili^,  to  cause  to  be  made,  &c., 
of  the  goods  and  chattels  ofBankhart  and  Benson — and  of 
whose  goods  and  chattels  was  the  money  made?  In  whom 
was   the  property  at  that  time?     Notwithstanding  the 

(«)  1  Burr.  20. 
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lipon  which  an  action  of  trover  could  not  be  maintained. 

The  next  case  is  Leichmere  v.  Thorogood{a) :  it  was  an 
action  of  trespass  by  the  assignees  of  Tcplady  against  the 
Sheriffs  o{  London  and  others,  for  seizing  goods  under 
a  ^fieri  facias  against  Toplady^  after  an  act  of  bankruptcy 
committed  by  him.  The  act  of  bankruptcy  was  committed 
on  the  28th  April,  the  seizure  was  on  the  S9th.  The 
case  was  twice  before  the  Court;  once,  in  Trinity  Term, 
4  Jac.  2,  of  which  3  Mod.  gives  the  account  And  again, 
1  TFm.  ^  M.,  to  which  Comber  bach  and  Shower  refer. 
Shower  says,  *'  I  now  argued  it  again  upon  this  point,  that 
though,  by  the  statute  of  bankruptcy,  the  property  of  the 
goods  be  vested  in  the  assignees,  yet  this  relation  shall  not 
work  a  wrong  to  make  the  officer  a  trespasser,  who  had  a 
good  authority,  and  took  the  goods  lawfully:  and  so  is  Bai* 
ley  V.  Bunning.  The  Court  was  clear  that  the  verdict  was 
against  the  plaintiff*,  entire  damages  being  given,  and  that 
this  action  lay  not  against  the  officer,  though  trover  wouU 
against  the  party.*'  Comberbach  says  nearly  the  same — 
*'  The  Court  were  of  opinion,  a  construction  should  not  be 
made  to  make  the  officer  a  trespasser  by  relation,  for  the  tak- 
ing was  lawful  at  the  time."  And  Bailey  v.  Bunning'scase, 
in  Sid.,  agrees.  Here,  then,  is  another  case,  in  which  a  dis- 
tinction is  made  between  the  officer  and  others,  in  which 
that  which  was  considered  an  unlawful  taking  by  others, 
was  considered  lawful  as  to  the  officer,  and  where  a  verdict, 
which  might  have  been  sustained  as  to  the  rest,  was  held  not 
sustainable  as  to  the  officers.  This,  however,  was  an  ac- 
tion of  trespass ;  and,  though  there  is  no  hint  in  the  reports 
that  the  form  of  the  action  was  the  ground  of  the  judg- 
ment, or  that  it  would  have  been  different  had  the  action 
been  trover,  and  though  the  form  of  action  would  have 
been  equally  a  ground  of  defence  for  all  the  defendants, 
whether  officers  or  not,  yet  we  can  in  this  case  ascertain, 

(a)  3  Mod,  236;    I  Show.  12;    Comb.  123. 
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affirmatively 9  that  the  form  of  the  action  made  no  difTer-  Esek,  of  Pieiu, 
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ence,  and  that  the  judgment  would  have  been  the  same 

had  the  action  been  trover.  An  action  of  trover  was 
brought  by  the  same  plaintiff  against  the  Sheriffs  the  fol- 
lowing year;  it  is  reported  2  Vent.  169,  1  Show.  146: 
the  Sheriff  pleaded  the  former  action  and  verdict  in  bar; 
and>  upon  demurrer,  the  Court  is  said  to  have  held  the  plea 
good,  because  it  appeared  upon  the  record  and  the  aver- 
ments, that  the  plaintiff  was  barred  in  the  action  of  tres- 
pass upon  the  merits.  Ventris  says,  the  case  was  adjourn- 
ed. But  Shower^  who  was  counsel  in  the  cause  and  who 
advised  the  plea,  describes  it  as  having  been  decided :  his 
words  are — "  I  did  not  argue  this  because  it  was  in  the 
Common  Pleas,  but  advised  and  drew  the  plea;  and  so 
my  poor  widow  was  quit  of  them  at  law  in  both  Courts.*' 

In  Cole  V.  Davies{a),  Holt,  C.  J.,  is  said  to  have  ruled, 
that  if  A»  be  a  bankrupt,  and,  after  the  bankruptcy,  the 
Sheriff,  upon  bl  fieri  faci  a^against  A,,  seizes  the  goods  and 
sells  them,  and  a  commission  of  bankruptcy  is  afterwards 
issued,  and  the  goods  are  assigned  by  the  commissioners,  . 
the  assignees  may  maintain  trover  against  the  vendee ;  but 
no  action  will  lie  against  the  Sheriff,  because  he  obeyed 
the  writ.  In  referring  to  this  position,  in  Cooper  v.  ChiUy, 
Lord  Mansfield  seems  to  impugn  the  authority  of  this  note ; 
but  the  only  objection  he  makes  to  it  is  this,  that  Lord  C.  J« 
Holt  is  represented  to  have  stated  i  that  no  action  would 
He  against  the  Sheriff  without  making  a  reserve  for  cases 
like  Cooper  v.  Chitty,  where  the  Sheriff  proceeded  to  sell 
after  a  commission  issued,  and  an  assignment  made. 

This  brings  us  to  the  case  of  Coopers.  Chittyip),  It  was 
trover  by  the  assignees  of  Wm.  Johns  v.  the  Sheriff  of  Zron- 
don.  The  facts  were  these : — On  the  4th  December,  Johns 
committed  an  act  of  bankruptcy;  on  the  5th,  ^. fieri  facias 


(a)  Ld.  Raym.  724,  H'll.  10  Wm.         (6)  Bur.  20 ;  Sir  W,  Blacks.  6 ;  1 
3.  Kenyon,  395. 
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Exeh.  of  PUas,  issued  against  the  goods  o{  Johns,  and  the  Sheriff  seized; 

on  the  8th  a  commission  issued,  Johns  was  declared  a 
bankrupt,  and  an  assignment  of  his  property  was  execut-* 
ed;  on  the  28th,  the  Sheriff  sold  his  goods.  The  seizure 
therefore  was  whilst  the  Sheriff  was  ignorant  of  any  act  of 
bankruptcy ;  the  sale  was  after  full  notice ;  and  the  decision 
there,  as  it  seems  to  us,  was  simply  this — that  the  seizure, 
though  after  the  act  of  bankruptcy,  and  therefore,  inde* 
pendently  of  the  character  of  the  Sheriff,  an  unlawful  act, 
was,  in  the  case  of  the  Sheriff,  justifiable  and  excusable; 
but  that  the  sale,  as  being  after  full  notice  of  the  bank-* 
ruptcy,  was,  even  in  the  case  of  the  Sheriff,  not  justifiable 
nor  excusable,  but  a  wrongful  act,  and  subjected  the  Sheriff 
to  an  action  of  trover ;  not,  simply,  that  he  had  committed  a 
conversion,  but  on  the  ground  that  he  had  committed  what, 
even  in  his  case,  was  to  be  deemed  a  wrongful  conversion. 
We  are  perfectly  well  aware  that,  in  particular  parts  of  his 
judgment,  Lord  Mans^eU  speaks  of  not  making  men  crimi- 
nal by  relation,  of  not  making  them  punishable  by  action  or 
indictment,  as  trespassers;  but  there  are  other  parts  of  the 
judgment  which  appear  to  us  to  shew  clearly^  that,  by  the 
expression  of  criminals  and  trespassers,  he  meant  nothing 
more  than  wrong  doers,  generally ;  and  that  he  never  intend- 
ed to  have  it  understood  that  officers  who  made  a  mistake 
through  unavoidable  ignorance,  who  were  acting  innocently 
at  the  time,  who  did  nothing  but  what  was  innocent,  and,  in 
that  sense,  lawful,  were  merely  exempt  from  punishment  a. 
criminals,  and  from  the  action  of  trespass,  but  were  never* 
theless  answerable  in  what  would,  probably,  be  nearly,  if 
not  just,  as  penal  in  its  consequences— an  action  of  trover. 
Unless  he  meant  to  convey  the  notion  of  perfect  indemnity 
to  the  officer  where  there  was  perfect  ignorance,  he  made 
a  very  useless  display  of  what  would  appear  to  be  legal 
knowledge,  and  was  filling  up  six  pages  with  what  might 
Iiave  been  expressed  in  six  lines.  Had  he  meant  that  the 
Sheriff^  though  a  public  officer,  though  acting  ignorantly. 


MICHAELMAS  TERM,  2  WILL.  IV.  SS 

though  acting  innocentlyi  though  acting  in  obedience  to  Exeh.  of  Pieta, 
his  writ^  and  though  exempt  from  indictment  or  action  of 
trespass^  was  nevertheless  liable  to  an  action  of  trover; 
why  did  he  not  say  so  at  once  ?     Why  speak  of  a  wrong- 
ful conversion^  if  any  conversion  was  suflScient?    Why 
speak  of  the  selling  after  notice  of  the  bankruptcy^and  after 
the  commission  and  assignment^  if  a  sale  without  notice^ 
and  before  the  commission  or  assignment^  would  equally 
support  the  action  of  trover?     Why  say  that  the  Sheriff 
should  not  have  gone  on  to  a  sale,  after  a  full  discovery 
that  the  goods  belonged  to  a  third  person  (that  is^  the  as- 
signees), if  that  discovery  were  immaterial?   How,  in  com- 
menting upon  Cole  y.  Davies,  could  Lord  Mansfield  have 
said  that,  upon  such  a  sale  as  there  took  place  (f .  e.,  a  sale 
before  the  commission),  the  conversion  might  have  been  as 
excusable  as  the  taking,  because  he  obeyed  the  writ,  unless 
he  had  thought  that,  to  make  the  sale  by  the  Sheriff  a 
wrongful  conversion,  it  was  essential  that  the  Sheriff  should 
know  of  the  bankruptcy  at  the  time  he  sold.     The  hard- 
ship which  he  notices,  if  the  Sheriff  were  made  a  trespasser 
by  relation,  for  taking  goods  where  there  had  been  a  pri- 
vate act  of  bankruptcy  perhaps  many  years  before,  applies 
equally  if  the  Sheriff  is  to  be  made  a  wrong  doer  by  rela- 
tion, and  therefore  liable  to  an  action  of  trover  for  selling 
goods ;  and  how  would  his  answer — that  none  of  the  rea- 
sons hold  to  justify  him  in  selling  the  goods  after  a  com- 
mission and  assignment — be  applicable,  if  a  sale  before  the 
commission,  and   without  any   notice,  would  have  been 
equally  unjustifiable?     How  could  he  have  made  the  ob- 
servation, that  there  would  scarcely  ever  be  hardship  up- 
on the  Sheriff,  where  the  taking  and  sale,  or  even  the  sale 
only,  are  subsequent  to  the  assignment,  had  he  had  the 
notion  in  his  mind  that  a  sale  before  the  assignment,  before 
the  commission,  and  before  any  knowledge  of  the  act  of 
bankruptcy,  would  make  the  Sheriff  liable  to  an  action,  to 
which  his  observations  were  directed.     Does  he  conclude 

VOL.  II.  D 
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such  notion  ?     "  The  commission  and  assignment  are  both 
notorious  transactions ;  the  seizure  here  is  after  the  act  of 
bankruptcy,  and  therefore  after  the  property  was,  by  re- 
lation, vested  in  the  assignees;  but  that  was  innocent  and 
excusable,  and  the  Sheriff  shall  not  be  Hable,  by  relation,  as 
a  wrong  doer.    The  gist  of  this  action  is  the  wrongful  con- 
version by  the  sale  and  false  return,  long  after  the  com- 
mission   and    assignment.'*    He   relies,  therefore,   upon 
the  notoriety  of  the  commission  and   assignment,   and 
upon  their  being  prior  to  the  sale,  and  admits  that  the 
seizing  was  innocent  and  excusable ;  and  yet,  in  the  action 
he  was  considering,  an  action  of  trover,  an  unwarranted  seiz- 
ure would  make  a  wrongful  conversion,  wherever  an  un- 
warranted sale  would.     It  appears  to  us,  therefore,  to  be 
clear  that  the  principle  upon  which  Cooper  v.  Chitty  was 
decided,  was,  that  the  sale  by  the  Sheriff  was  a  wrongful 
act,  and  that  the  reason  why  it  was  wrongful  was,  because  it 
was  after  the  commission  had  issued,  and  therefore  the  Sher- 
iff* ought  to  have  concluded,  that  there  had  been  some  prior 
act  of  bankruptcy.    We  have  stated  more  of  the  judgment 
than  we  should  otherwise  have  done,  because  of  a  passage 
in  Blackstone^s  report  of  the  same  case;  and  in  deciding 
between  his  accuracy  and  that  of  Sir  James  Burrow^  we 
thought  it  desirable  that  the  tenor  and  scope  of  Lord 
Mansfield's  argument  should  be  observed.    Mr.  Justice 
Blackstone's  report,  p.  69,  represents  Lord  Mansfield  to 
have  said — "  Had  the  sale  been  immediately  after  seizure, 
still  the  Sheriff  would  have  been  liable ;"  as  though  Lord 
Mansfield  had  thought,  that,  under  a  direction  by  the  writ 
to  make  of  the  goods  of  Johns ^  &c.,  a  seizure  by  the 
Sheriff*  in  ignorance  would  be  excusable,  yet  a  sale  would 
not    But  that  this  is  a  mistake  in  Blackstone  is,  as  it  seems 
to  us,  clear  from  what  Blackstone  represents  to  have  been 
said  by  the  Court  in  Timbrell  v.  Mills^  Hilary^  33  Geo. 
2,  and  by  the  judgment  of  Lord  Mansfield  in  Aldridge  v« 
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ports^  in  the  margin  opposite  the  passage  in  question  is 

this  minute:  "  Timbrell  v.  MillSf  contra^  Hilary,  33  Geo. 
2,"  and  in  the  report  of  Timbrell  v.  Mills,  Blackstone,  205, 
upon  reference  by  counsel  to  the  doctrine  laid  down  in 
Cooper  and  Chitty,  the  whole  Court  declared  it  was  allow- 
ed in  that  case,  that,  if  the  Sheriff  levied  the  money,  and 
paid  it  to  the  plaintiff  before  any  commission  issued,  and 
without  notice  of  the  act  of  bankruptcy,  he  would  at  all 
events  be  safe. 

In  Aldridge  v.  Ireland  there  were  two  points ;  one  of 
which  was,  whether  trover  would  lie  against  the  Sheriff  for 
seizing  and  selling  the  goods  of  a  bankrupt  under  ^fierifor- 
das  against  the  bankrupt,  the  goods  having  been  duly 
taken  by  the  Sheriff,  and  sold  by  him  before  the  commis- 
sion. The  Sheriff  was  in  fact  indemnified,  and  therefore 
this  point  was  not  material;  it  was  afterwards,  however, 
insisted  upon,  and  Lord  Mansfield  observed — "  If  this 
was  really  the  case  of  a  Sheriff  who  had  acted  fairly  under 
a  writ,  without  notice  of  any  act  of  bankruptcy,  there  are 
several  rules  established  in  Cooper  and  Chitty  for  his  pro- 
tection ;  and  if  he  be  not  indemnified,  it  may  be  a  ground 
for  a  new  trial,  because  the  whole  proceeded  upon  that 
supposition."  Is  it  possible  that  Lord  Mansfield  could 
have  held  this  language,  had  the  passage  in  Blackstone 
been  correct,  and  had  Cooper  v.  Chitty  really  decided 
that  a  sale  by  the  Sheriff,  whether  with  knowledge  of  the 
bankruptcy  or  without,  was  equally  a  wrongful  conversion? 

We  therefore  conclude  that  Cooper  v.  Chitty  decided 
only,  that  a  sale  by  the  Sheriff,  toith  notice  of  the  bank^ 
ruptcy,  was  a  wrongful  conversion  by  the  Sheriff,  and  a 
sufficient  foundation  for  an  action  of  trover;  but  that  it 
left  the  case  of  the  Sheriff  upon  a  sale  without  notice  as 
much  protected  as  before. 

(a)  Cited  in  1  Taunt.  273. 
d2 
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£jrcft.  of  Pieoit       In  Coppendale  v.  Bridgen  and  Anotheri  Sheriff  of  JlficP 

dlesex  (a),  the  distinction  is  again  made  between  the 
Sheriff  and  the  execution-creditor,  and  the  Sheriff  is 
considered  to  be  excused  where  the  execution-creditor 
would  be  liable.     It  is  not  a  decision  upon  the  point,  it 
is  only  an  authority  from  the  dicta  of  the  Judges.     It  was 
an  action  against  the  Sheriff,  as  for  a  false  return  of  nuUa 
bona  upon  9^  fieri  facias  against  the  goods  of  Debonaire. 
Debonaire  was  in  prison  for  debt  from  the  2nd  Sfaj/  to  the 
5th  Julyt  on  which  day  (t •  e.  5th  July)  a  commission  issued 
against  him.     In  the  interim,  viz.  18th  June^  the  Sheriff 
seized  his  goods  under  the  fieri  Jacias  in  question,  which 
issued  17th  June  and  was  returnable  on  the  36th.     The 
return  was  not  made  till  5th  November^  and  as  Debonaire 
was  then  unquestionably  a  bankrupt,  and  had  been  so  by 
relation  from  the  beginning  of  JUay,  the  Court  considered 
the  return  to  be  true ;  but  they  nevertheless  looked  at  what 
would  have  been  the  state  of  things  had  the  return  been 
made  at  the  return  of  the  writ,  viz,  26th  June;  and  what 
would  have  been  the  respective  condition  of  the  execution- 
creditor  and  the  Sheriff;  Lord  Mansfield  said — "  Had  the 
Sheriff  returned  on  26th  June,  that  he  had  levied  and  paid 
over,  he  would  have  been  excused,  for  he  could  not  then 
have  known  that  Debonaire  would  lie  two  months  in  pri- 
son;   and  was,  therefore,  under  invincible  ignorance  as 
to  that  event,  but  the  plaintiff  could  have  had  no  adva]>- 
tage;  he  would  have  been  liable  to  refund,  though  the 
Sheriff  might  have  been  excusable  in  paying  him.    Den^ 
mson,  J.,  said,  had  he  made  such  return,  &c.,  perhaps  he 
might  have  been  justified,  yet  the  plaintiff  must  have  re- 
funded.   And  Wilmot,  J.,  added,  no  doubt  the  assignees 
might  have  recovered  the  money  from  the  plaintiff.     This, 
though  it  is  an  authority  as  far  as  it  goes  in  favour  of  the 
defendant,  is  by  no  means  so  strong  as  the  other  cases  we 
have  mentioned ;  and  we  only  notice  it  that  it  may  not  ap- 

(fl)  Burr.  814. 
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pear  to  have  been  overlooked^  and  to  shew,  that,  though  Exeh.  of  Pleat, 
the  Judges  were  clear  there  would  be  a  relation  back  as     ^   ^^^^V 
against  the  execution-creditor,  they  did  not  express  a  simi- 
lar opinion  as  to  the  Sheriff. 

The  next  case  in  order  of  time,  is  Hitchin  v.  Catnp^ 
bell  {a%  in  which  there  certainly  is  an  obiter  dictum^  which 
may  be  considered  as  making  against  the  Sheriff;  but  it 
is  an  obiter  dictum  only,  and  by  no  means  called  for  by 
the  judgment  given.     It  was   an  action  by  the  assign- 
ees of  Anderson^  a  bankrupt,  against  an  execution-cre- 
ditor for  money  had  and  received,  to  recover  the  amount 
of  a  levy  upon  vl  fieri  faciiM  against  Anderson:  there  were 
two  questions — one,  whether  the  action  for  money  had 
and  received  lay  against  the  execution-creditor?   and  the 
Court  held  that  it  did — the  other,  whether  a  former  ver- 
dict and  judgment  for  the  defendant  and  the  Sheriff  in  an 
action  of  trover  for  these  goods,  was  a  bar?  and  the  Court 
held  that  it  was.    Blackstone,  829,  represents  De  Grey^ 
C.  J.,  to  have  said — ^*  Notwithstanding  the  transfer  of  the 
property  by  relation,  the  Sheriff  is  certainly  no  trespasser 
by  taking  the  goods  in  execution  afler  the  act  of  bankrupt- 
cy, and  before  the  commission  issued ;  it  was  so  ruled  in 
Letchmere  v.  TAorowgood  (6),  and  in  Cooper  v.  C/dtty  (c). 
But|  by  selling,   the   Sheriff  converts  the  goods;    and 
then  trover  is  maintainable  against  the  Sheriff  or  his 
vendee,  or  the  plaintiff  in  the  original  action."    Wilson  re- 
presents the  Court  to  have  said — "  We  are  of  opinion  that 
the  plaintiff,  having  brought  trover  against  the  Sheriff  and 
the  now  defendant  (which  action  will  lie)  have  made  their 
election,  and  are  barred  by  the  former  verdict  and  judg- 
ment."   The  only  expression  which  can  be  considered  as 
bearing  against  the  Sheriff,  is  ihdXm  Blackstone — '^  by  sell- 
ing, the  Sheriff  converts  the  goods,  and  then  trover  is 
maintainable  against  the  Sheriff,  &c."  and  that  in  Wilson 

(a)  3  Wils.  304 ;  Sir  W.  Bl.  827-      Mod.  236. 
(*)  Comb.  123;    Show.  12;    3         (c)  Burr.  20. 
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Exeh.  of  Pleat,  — "  which  action  will  lie."    But  we  think  it  would  be  too 
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strong  an  inference  to  draw  from  these  expressions^  that 

the  Sheriff  was  at  all  events  liable,  though  he  sold  under 
ignorance  of  the  bankruptcy,  or  that  they  meant  to  carry 
his  liability  beyond  the  extent  of  the  former  decisions. 

This  brings  us  to  the  case  of  Smith  v.  MiUes  (a),  which 
was  in  all  respects  similar  to  Cooper  v.  Chitty^  except  that 
the  action  was  trespass,  not  trover.     The  seizure  there  was 
after  the  act  of  bankruptcy,  but  before  the  commission, 
and  the  sale  long  after  the  commission  and  assignment* 
The  act  of  bankruptcy  was  on  the  1st  February^  and  the 
seizure  on  the  23rd,  the  commission  on  the  27th,  the  as- 
signment on  the  28th,  and  the  sale  on  the  13th  March. 
There  was  no  doubt,  therefore,  that  there  was  not  merely 
a  conversion  but  a  wrongful  conversion,  a  conversion  after 
knowledge  of  the  bankruptcy:  so  that,  upon  the  princi- 
ples of  Cooper  v.  Chiity,  trover  would  undoubtedly  have 
lain.     The  question  was,  whether  the  action  of  trespass, 
which  was  for  the  seizure,  was  maintainable.     Ashhurst,  J., 
who  delivered  the  opinion  of  Buller,  J.,  and  himself,  says, 
'*  I  know  no  instance  where  a  man  who  has  a  new  right  given 
him,  which,  from  reasons  of  policy,  is  so  far  made  to  relate 
back  as  to  avoid  all  mesne  incumbrances,  should  be  taken 
to  have  such  a  possession  as  to  bring  trespass  for  an  act 
done  before  such  right  was  given  him;  but,  at  all  events, 
the  rule  will  hold  with  respect  to  officers  and  ministers  of 
justice;''  and  he  instances  Letchmere  y.  Thorowgood,  (re- 
ferring probably  to  the  action  of  trespass);  and  Bailey  v. 
Bunning,  which  was  trover.   He  adds,  "  in  Cooper  v.  Chit- 
ty,  Lord  Mansfield  lays  down  the  true  ground  of  distinc- 
tion between  trover  and  trespass  as  applied  to  this  case; 
the  plaintiffs,  therefore,  are  not  injured,  as  they  may  re- 
cover the  value  of  the  goods  in  trover."  What,  then,  is  the 
ground  of  distinction  between  trover  and  trespass,  as  ap- 
plied to  Smith  V.  MilleSf  laid  down  by  Lord  Mansfield  in 

(rt)  I  T.  R.  475. 
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Cooper  T.  Chitty.  What  but  this?  That  a  seizure  after  an  Exck,  of  Pleat 

.  1831. 

act  of  bankruptcy,  though  not  lawful  as  against  the  execu- 

tion-creditor,  is  excusable  as  against  the  Sheriff,  if  made 
in  honest  ignorance  by  hinii  and  cannot  be  made  the  sub- 
ject of  an  action  of  trespass  (or  of  any  other  action)  against 
him;  but  that,  if  he  be  afterwards  guilty  of  a  wrongful 
conversion  (i.  e.  a  conversion  after  notice  of  the  bankrupt- 
cy), though  this  will  not  make  him  a  trespasser  by  relation, 
or  trespasser  ab  initio,  or  make  his  taking  unlawful,  it  will 
make  him  answerable  for  that  conversion  in  an  action  of 
trover.  Smith  v.  Milles,  therefore,  recognises  the  distinc- 
tion between  an  officer  and  minister  of  justice  and  other 
persons,  it  refers  to  one  of  the  instances  in  which  that  dis- 
tinction was  allowed  in  an  action  of  trover,  viz.  Bailey  v. 
Bunning,and  appears  to  us  to  leave  the  Sheriff  in  the  si- 
tuation in  which  Cooper  v.  Chitty  left  him. 

In  Vernon  v.  Hankey  (a),  Mr.  Justice  Butter  notices  the 
protection  to  which  Sheriffs,  as  ministers  of  justice,  are  enti- 
tled, and  takes  the  distinction  in  cases  in  which  they  act  in 
honest  ignorance,  from  those  in  which  they  have  notice. 
"  The  Courts  "  he  says, "  have  said  that  Sheriffs,  being  min- 
isters of  justice,  are  entitled  to  the  protection  of  the  Courts 
if  they  act  honestly:  but  it  has  always  been  held  as  clear 
law,  that,  if  a  Sheriff,  after  notice  of  a  bankruptcy,  proceed 
to  levy,  though  no  commission  be  then  taken  out,  he  must 
do  it  at  the  peril  of  answering  to  the  assignees. 

Thus  stood  the  authorities  till  1807.  In  that  year,  the 
case  of  Potter  v.  Starkie  was  tried  before  Wood,  B.,  at 
Lancaster  Assizes.  It  was  the  first  circuit  that  that 
able  Judge  ever  went.  It  appeared  in  evidence  that, 
on  the  1st  of  the  month,  a  Jieri  facias  against  /.  S. 
was  delivered  to  the  Sheriff;  on  the  2nd,  /.  S.  commit- 
ted an  act  of  bankruptcy;  and  on  the  3rd,  the  She- 
riff seized.     Wood,  B.,  held  the   Sheriff  liable:   Rich- 

(«)  2  T.  R.  122. 
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£rcA.  of  Pleat,  artUon  obtained  a  rule  nisi  for  a  new  tiiaL  and  cited 
1831. 

Cooper  V.  ChiHy^   and    TimbreU  v.  Mills,  and    insisted 

that  the  ground  of  decision  was,  that  the  sale  was  after 
assignment.  Williams,  contra,  insbted  that  the  Sheriff 
had  not  taken  the  goods  mentioned  in  the  writ,  t.  e.,  the 
goods  of  /.  S.f  but  the  goods  of  other  persons,  and  that 
he  was  therefore  guilty  of  a  conversion.  The  Court  were 
of  that  opinion,  and  discharged  the  rule;  and  the  ground 
of  the  decision  (as  Richardson  is  represented  to  have 
stated)  was,  that,  according  to  Cooper  v.  ChiHy,  the  pro- 
.perty  must  be  considered  as  divested  by  the  bankruptcy* 
This  account  is  from  Selwyns  Nisi  Prius,  1431 ;  the  same 
case  is  also  cited  in  4  Maule  8^  Selwyn{a),  and  there  the 
statement  is — the  Court  held  the  Sheriff  liable  in  trover, 
though  he  seized,  sold,  and  paid  over  the  money  before 
any  commission  issued,  and  before  any  notice,  saying,  this 
'necessarily  followed  from  Cooper  v.  Chitty,  for  it  was  an 
unlawful  interference  with  another's  goods.  It  b  obvious 
to  remark,  that  Bailey  v.  Bunning  was  not  cited,  nor 
,Letchmere  v.  Thorowgood,  nor  Cole  v.  Davies,  nor  Aldridge 
y.  Ireland;  the  distinction  between  the  officer,  who  b  a 
minister  of  justice,  and  therefore  forced  to  act,  and  the 
execution-creditor,  for  whose  benefit  the  officer  acts, 
and  who  alone  has  the  fruits  of  the  execution,  was  not 
brought  under  the  notice  of  the  Court;  and,  upon  the 
sole  authority  of  Cooper  t.  Chitty,  and  the  doctrine 
of  relation  there  establbhed  (t.  e.  a  relation  which 
binds  the  execution-creditor  in  all  coses,  and  the  She- 
riff when  he  has  notice  of  the  bankruptcy),  the  case 
was  decided  against  the  Sheriff. 

The  next  case  in  order  of  time  b  Wyait  v.  Blades  (6), 
3rd  June,  1813.  The  act  of  bankruptcy  there  was  on  the  8th 
December,  the  Sheriff  seized  under  sl  fieri  facias,  8th  Feb* 
ruary,  and  removed  the  goods;  12th  February  a  commis- 

(a)  4  M.  &  S.  260.  (6)  3  Campb.  396 
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»on  issued,  and  the  Sheriff  had  notice  not  to  sell ;  he  acqui-  Bxek,  qf  Pleats 
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esced  in  that  no  tice^  and  did  not  sell ;  notwithstanding  which, 

the  assignees  brought  trover  against  him :  the  only  point 
stated  to  have  been  raised,  was,  whether  there  had  been  a 
conversion;  and  Lord  EUenborough  held  the  removal  of 
the  goods  a  sufficient  conversion.  Upon  this  statement,  it 
is  so  doubtful  whether  the  point  now  under  consideration 
was  ever  raised,  or,  if  raised,  what  was  Lord  Eltenbo- 
rough's  opinion  respecting  it,  that  we  think  no  material 
stress  can  be  laid  upon  it. 

The  next  case  is  Lazarus  v.  Waithman  (a).  It  was 
trover  against  the  Sheriff  of  London,  for  seizing  and 
selling,  under  h  fieri  facias  against  Jackson.  The  sei- 
zure was  on  the  15th  November,  the  sale  Slst  Decem- 
ber, but  Jackson  had  committed  an  act  of  bankruptcy 
on  the  6th  November,  and  the  commission  issued  on  the 
S3rd  December:  the  assignment  was  not  executed  till 
6th  January*  There  was  a  verdict  for  the  plaintiff,  and 
a  motion  for  a  new  trial,  simply  on  the  ground,  that 
the  sale  was  before  the  assignment;  under  what  circum- 
stances the  Sheriff  sold,  whether  he  knew  of  the  act  of 
bankruptcy,  whether  he  was  indemnified  or  not,  are 
points  upon  which  the  report  is  silent.  The  single  ground 
mentioned  for  the  motion,  is,  that  the  sale  was  before  the 
assignment,  and  this  was  clearly  no  ground.  Whenever 
the  assignment  was  made,  it  would  relate  back  to  the  time 
when  the  act  of  bankruptcy  was  committed;  and  so,  as 
the  assignees  brought  trover  not  trespass,  would  support 
an  action  for  a  wrongful  sale.  Dallas,  C.  J.,  thought  the 
distinction  between  trespass  and  trover  clearly  laid  down 
in  Cooper  v.  Chiity,  and  recognised  in  Smith  v.  MiUes. 
Park,  J.,  thought  the  ground  of  the  motion  untenable, 
unless  the  decision  in  Cooper  v.  Chitty,  and  all  the  cases 
governed  by  it,  were  to  be  overturned.  Burrough,  J., 
said  the  point  was  settled  long  before  he  kqew   West- 

(ri)  5  D.  Moore,  313,  (Pasch.  1821). 
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Exeh.  of  PUat,  minster  Hall.    Richardson^  J.,  is  more  nmmte — ^  It  has 

long  been  settled/'  he  says,  ^*  that,  if  the  Sheriff  seize,  after 
an  act  of  bankruptcy,  but  before  a  commissioni  and  setts 
after  it  is  issued^  the  assignees  may  bring  tfover  against 
him.  In  Lyon  v.  Lamb  (which  is  another  name  for  Pat' 
ter  V.  Starkie),  the  Sheriff  sold  before  any  intimation  Aat 
any  act  of  bankruptcy  had  been  committed,  and  it  was 
insisted,  that  that  distinguished  it  from  Cooper  ▼•  Chitty; 
but  the  Court  of  Exchequer  held  that  the  property  was 
changed,  and  vested  in  the  assignees  by  relation  from  the 
time .  that  the  act  was  committed ;  so  here,  though  the 
defendants  might  not  have  known  a  commission  was  about 
to  issue  at  the  time  of  the  seizure,  it  forms  no  excuse  for 
them  for  having  afterwards  proceeded  to  a  sede.*'  Now 
the  utmost  extent  to  which  this  case  goes,  and  we  are 
willing  to  allow  it  that  extent,  is,  that  it  goes  as  far  as 
Potter  V.  Starkie  did,  but  then  it  b  open  to  the  obser- 
vations to  which  that  case  was  exposed,  viz.  that  it  was 
founded  altogether  upon  Cooper  v.  Chitty  f  that  none  of 
the  earlier  cases  were  mentioned ;  that  the  distinction  be- 
tween the  Sheriff  and  the  execution-creditor  was  not  no« 
ticed;  and  that  the  light  reflected  upon  Cooper  v-  Chitty 
by  Aldridge  v.  Ireland,  was  not  brought  under  the  atten- 
tion of  the  Court. 

The  last  case  which  we  shall  state  at  any  length  is  Price 
V.  Helyar  (a).  It  was  trover  against  the  Sheriff,  by  the  as- 
signees of  Latham.  The  levy  was  in  November,  18SG,  and 
the  money  was  paid  to  the  execution-creditor  in  that  month ; 
there  had  been  acts  of  bankruptcy  in  August,  September ^ 
and  October,  but  no  commission  issued  until  1 1th  January, 
1827;  neither  the  Sheriff  nor  his  officer  knew  of  any  act  of 
bankruptcy,  till  18th  January,  1827.  For  the  assignees,  no 
cases  were  cited  on  the  point,  but  Potter  v.  Starkie,  Cooper 
V.  Chitty,  and  Smith  v.  Milles;  the  defendant  cited  no  case, 

(a)  4  Ding.  627;  S.  C.  2  Moore  &  P.  641,  E.  T.  1828. 
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except  Lee  t.  Lopez  (a);  the  Court  took  time  to  consider,  Exeh,  of  puom, 
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and  Best^  C.  J.^  delivered  the  opinion  of  the  Court ;  he  said 

they  were  desirous  to  inquire  about  Potter  v.  Starkie,  and 
they  found  from  Mr.  Justice  Richardson,  that  the  report  in 
4fM.^S.  was  correct ;  that  the  Court  otExc/tequer  did  de- 
cid^in  the  manner  there  stated,  and  gave  the  reason  there 
assigned,  t.  e.  that  the  case  depended  upon  Cooper  v. 
C kitty;  and  we  think,  said  he,  that  Cooper  v.  Chitty  em- 
braces the  principle  on  which  we  now  decide.  He  then 
gives  his  reasons  for  considering  the  passage  we  have  no- 
ticed in  jB/acA^/one'^  Reports  as  correct,  and  points  out 
particular  parts,  even  of  the  report  in  Burrow,  which  ap- 
pear to  him  to  justify  the  conclusion  he  adopts.  We  for- 
bear examining  his  reasoning,  because  we  have  already 
fully  detailed  the  grounds  upon  which  our  deduction  from 
Cooper  V.  Chitty  is  founded ;  and  that  detail  makes  it 
unnecessary  that  we  should  comment  upon  any  thing  he 
has  said  ;  we  will,  however,  make  this  observation,  that 
we  think  it  unfortunate  the  earlier  cases  were  not  brought 
under  the  consideration  of  the  Court,  and  the  distinction 
they  establish  between  the  officer  and  the  execution-cre- 
ditor  pointed  out,  because  we  feel  convinced  the  Court 
would  have  appreciated  its  weight,  and  we  think  it  not  im- 
probable it  might  have  led  to  a  different  conclusion. 

The  cases  of  Carlisle  v.  Garland  {jb\  and  Dillon  v.  Lan- 
ley,  in  the  King's  Bench  (e),  are,  undoubtedly,  additional 
authorities  in  support  of  the  cases  of  Potter  v.  Starkie,  La* 
zarus  V.  Waithman,  and  Price  v.  Helyar;  but,  as  they  are 
founded  wholly  upon  those  cases,  and  the  distinction  we 
have  just  mentioned  was  not  adverted  to  in  either  of  them, 
we  think  they  do  not  carry  with  them  the  weight  to  which  a 
deliberate  judgment  by  either  of  those  Courts,  upon  dis- 
cussion and  a  full  consideration  of  the  subject,  and  a  view 
of  all  the  authorities,  would  deservedly  be  entitled. 

(a)  15  East,  230.  (6)  7  Bing.  298.  (c)  2  B.  &  Ad.  131. 
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Upon  the  wholes  thereforei  upon  the  grounds  that 
Bailey  v.  Bunning,  Letchmere  ▼.  Tiarowgood^  and  Cole  ▼• 
DavieSf  establish  a  distinction  between  the  case  of  the 
Sheriff*  and  that  of  an  execution-creditor;  that  that  dis- 
tinction is  supported,  not  impugned,  by  Cooper  v.  Chiity; 
that  it  is  mentioned  with  approbation  in  several  cases, 
and  not  impeached  in  any ;  and  that  it  was  entirely  over- 
looked in  Potter  v.  Starkie,  and  the  subsequent  cases ;  we 
are  of  opinion  that  the  defendant  JevoUon  is  entitled  to  the 
benefit  of  it  in  this  case,  and  that,  as  to  him,  there  ought 
to  be  judgment  for  the  defendant. 


An  affidavit  to 
hold  to  bail  for 
money  paid,&c. 
must  allege  that 
the  money  wai 
paid,  &c.,  <U  the 
request  of  the 
defendant. 
An  application 
to  discharge  a 
defendant  oat  of 
custody  for  a 
defect  in  the  affi- 
davit to  hold  to 
bail,  comes  too 
late  after  bail 
above  have  been 
put  in. 


Reeves  v.  Hucker. 

Alexander  moved  to  discharge  the  defendant  out 
of  custody  on  filing  common  bail,  upon  the  ground  that 
the  affidavit  to  hold  to  bail,  which  was  for  use  and  occu- 
pation, money  paid,  &c.,  did  not  contain  the  words,  **  at  his 
request.*"  He  stated  that  there  were  contrary  decisions  on 
this  point  in  the  King's  Bench  (a)  and  Common  Ple(u  (fi), 
the  former  Court  holding  the  defect  to  be  fatal,  whilst  the 
cases  in  the  latter  Court  decided  the  contrary. 

Bayley,  B. — At  a  meeting  of  the  Judges  in  the  course 
of  this  term,  it  was  their  opinion  that  the  decisions  in  the 
Court  of  King's  Bench  laid  down  the  correct  rule. 


It  appeared  afterwards  that  bail  above  had  been  put  in 
for  the  purpose  of  rendering  the  defendant ;  and — 


(a)  Durnford  v.  Mettitety  5  M.  & 
S.  446;  PiltY.  New,  3  Man.  &  Ryl. 
129;  5.  C.8D.&C.654. 

(6)  Eyre  v.  Hulton,  5  Taunt. 
704, 1  Mareh,  315;  Bliss  v.  Atkins, 


5  Taunt  756;  Broum  v.  Gamier, 6 
Taunt.  389,  2  Marsh,  83;  Berry 
V.  Fernandes,  1  Bing.  338;  8  B. 
Moore,  332. 
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Per  Batlet,  B. — ^There  are  many  cases  (a)  which  shew  Bxeh.  of  PUa», 
that  after  you  hare  put  m  bail  above  you  are  too  late  to  ^ 

make  an  application  of  this  nature.  Reeves 

HUCKBR. 

The  rest  of  the  Court  concurred^  and  the  rule  was — 

Refused. 

(a)  Skawmany,  Whalley,  6Taunt.      1 B.  &  P.  132;  7  T.  R.  376 ;  1  M. 
185;  and  see  1  East,  81;  lbid.330;      &  S.  230. 


Doe  v.  Roe. 
On  motion  by  Wightman  for   judgment    against  the  An  affidavit  of 
casual  ejector,  the  affidavit  stated  a  service  on  A.  B.  and  ^j[^^on  in  ^* 
G  Z).,  tenants  in  possession,  cu  executors.  ejecunent,  upon 

*  **  A.  B.  and  C. 

D,,  tenants  in 

Bayley,  B. — ^Why  is  it  not  said,  "  tenants  in  posses-  powesiion,  a» 

•      M  1    A      r*ii  1*11  •  •     •         Bxecutors,    it 

sion   merely?     The  rule  is,  that  the  tenants  in  possession  inauffldent. 
must  be  served.     Here  are  introduced  certain  qualifying 
words  which  induce  a  doubt.     On  an  indictment  for  per- 
jury, it  might  be  said  that  the  possession  of  one  was  the 
possession  of  both.     It  is  a  qualification.     The  affidavit 

must  be  amended. 

Rule  refused. 


Bowser  and  Others  r.  Austen. 

^-fflL  TON  moved  for  a  disiringcis  upon  an   affidavit  The  affidavit 
which  did  not  state  where  the  residence  of  the  defendant  JJ^'J^^lethtJe 
'was,  at  which  the  deponent  attempted  to  serve  him.  ^he  residence  of 

r »      F  -n       -mr  %  1  1  .  "I  ^**®  defendant  is 

L^^oyecy^  B. — ^You  ought  to  state  where  the  residence  situated. 
^    "c  ^^  A^ndant  is.   He  may  have  resided  in  one  street,  and 
®  ^inoved  to  another.    The  party  who  attempted  to 
^e  defendant  at  his  dwelling-house,  must  know  where 
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Exeh.  of  Pleat,  he  Went,  and  ouirht  to  state  to  the  Court  where  the  defend- 
1831. 

ant  resided  when  he  attempted  to  serve  him. 

Lord  Lyndhurst,  C.  B. — This  point  was  expressly  de« 
cided  in  the  case  of  Pitt  v.  Eldred  (a).] 

That  case  is  also  reported  by  Mr.  Tyrwhitt  (6),  in  which 
report  the  judgment  of  Mr.  Baron  Bayley  is  given  at 
lengthy  and  the  point  now  in  question  is  not  adverted  to. 
Indeed,  it  would  seem  unnecessary  to  tell  the  defendant 
where  his  residence  is. 

Lord  Lyndhurst,  C.  B. — In  the  report  of  the  case  of 
Pitt  V.  Eldred^  by  Messrs.  Cromptan  and  Jervis^  it  is  dis- 
tinctly stated  that  the  Master  certified  that  the  affidavit 
must  state  where  the  residence  of  the  defendant  is,  and 
that  the  Court  adopted  and  acted  upon  that  certificate* 
The  reporters  cannot  have  been  mistaken  in  that  respect, 
and  the  Master  now  confirms  their  report.  It  is  of  import- 
ance that  the  practice  in  these  cases  should  be  strictly 
adhered  to. 

Bayley,  B. — It  is  desirable  that  the  Court  should  look 
strictly  to  these  cases.  The  affidavit  may  easily  be 
amended. 

Garrow,  B. — We  ought  rather  to  adhere  to  the  rules 
which  have  been  clearly  laid  down,  than  seek  for  reasons 
for  departing  from  them. 

Rule  refused, 
(a)  1  C.  &  J.  147.  (i)  1  Tyrwh.  128. 


MICHAELMAS  TERM,  2  WILL.  lY.  47 

Ejceh,  of  Pl0at, 
1831. 

Allen  r.  Milner. 

Indebitatus  assumpsit  for  ISO/.  for  tumpike  toils.  Arbitrament 

— Plea,  actio,   non,  because,   after   the  making   of  the  formancebno 

promise  and   undertaking,    and  before   the   day   of  the  ^n\^l!debt 

exhibiting  the  bill  of  the  said  plaintiff,  to  wit,    on  the  "^^^^  ^^ 

£a^  I-     J  /»«  »  i/.^^'i  n  i.n     «*nouiit  only  of 

XlDtn  day  ot  September,  1829,  in  the  county  &c.,  dif-  such  debt  is  re- 
ferences  having  arisen  and  being  depending  between  the  awd' merely* 
plaintiff  and  the  defendant,  they  mutually  submitted  them-  *««rtains  the 

•^  "^  amount,  and 

selves  to  refer,  and  did  then  and  there  refer  the  said  matter  directs  that  it 
in  difference  to  the  arbitration  of  W.  H.  and  T  F. ;  and  in  money.  ^^ 
case  they  should  not  agree,  then  to  the  umpirage  of  T  P., 
and  the  decision  of  the  umpire  to  be  final ;  and  the  defend- 
ant averred  that,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  the  county  aforesaid,  in  consideration  that  the 
said  defendant  had  then  and  there  undertaken  and  faith- 
fully promised  the  plaintiff  to  perform  and  fulfil  all  things 
in  the  said  submission  contained,  and  in  the  said  award  or 
umpirage  to  be  contained  on  the  part  of  the  defendant  to 
be  performed  and  fulfilled,  he  the  said  plaintiff  undertook 
and  then  and  there  faithfully  promised  the  defendant  to 
perform  and  fulfil  all  things  in  the  said  submission  con- 
tained, and  in  the  said  award  or  umpirage  to  be  contained 
on  his  the  said  plaintiff's  part  to  be  performed  and  fulfilled ; 
and  the  defendant  further  said,  that  the  said  arbitrators 
not  having  agreed  upon  the  matter  so  referred  to  them,  the 
said  umpire  thereupon  in  due  time,  to  wit,  on  the  24th 
October,  in  the  year  aforesaid,  in  the  county  aforesaid, 
took  upon  himself  the  burthen  of  the  said  arbitration  and 
umpirage,  and  having  duly  examined  and  considered  the 
said  subject-matter  in  difference  between  the  plaintiff 
and  defendant,  the  said  umpire  did  make  his  award  and 
umpirage  in  writing,  under  his  hand,  of  and  concerning 
the  premises,  and  did  thereby  then  and  there  award  and 
declare  that  the  defendant  should  pay  the  plaintiff  the  sum 
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-Kase*.  of  Pka$,  of  13/.,  OS  by  the  said  award,  reference  being  thereunto 

had,  will  more  fully  appear;  and  this  the  defendant  is  ready 
to  verify,  &c. 

Special  demurrer,  stating  the  following  causes  of  de- 
murrer : — that  the  defendant  hath  not  in  and  by  his  said  plea 
shewn  performance  of  the  said  award  by  the  payment  by 
him  the  defendant  to  the  plaintiff  of  the  said  sum  of  13/. 
in  that  plea  mentioned;  and  that  defendant  hath  not  shewn 
satisfaction  for  the  non-performance  of  the  said  promise 
and  undertaking ;  and  that  the  plea  amounts  to  accord 
only  without  satisfaction,  and  is  in  other  respects  defective^ 
uncertain,  informal,  and  insuflScient,  &c«  Joinder  in  de- 
murrer. 

Cowling,  for  plaintiff. — The  plea  is  one  of  confession 
and  avoidance,  per  Denison,  J.,  in  Addersley  v.  Evcau  (a), 
and,  therefore,  admits  50/.  to  be  still  due  to  the  plain* 
tiff.     The  question,  therefore,  is,  whether  a  plea  that  a 
smaller  sum  than  is  due  has  been  awarded  to  be  paid  is 
a  good  defence,  even  without  payment  of  that  smaller  sum. 
First,  taking  the  case  in  the  way  most  favourable  to  the 
defendant,  that  the  award  amounts  to  a  final  decision  that 
the  13/.  only  is  due,  and  then  the  plaintiff  is  concluded  by 
it  from  claiming  more,  the  plea  would  be  bad  even  if  it  had 
averred  payment  of  that  sum.    The  case  is  then  the  same 
as  if  the  plaintiff  had  declared  for  13/.  only.     Now,  the 
reference  is  only  of  the  plaintiff's  claim,  that  is,  its  amount; 
the  umpire  was,  therefore,  more  properly  an  accountant 
than  an  arbitrator;  he  had  only  to  inquire  whether  50/.,  or 
what  sum,  was  due  to  the  plaintiff;  he  had  no  power,  nor 
does  he  profess,  to  award  interest,  or  the  like,  by  way  of 
damages  for  the  time  during  which  the  debt  had  been 
due.     The  plea  would,  therefore,  amount  only  to  payment 
on  a  certain  day  of  a  certain  sum  due  long  before*  Such  a 

(a)  1  Ld.  Ken.  250. 
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plea  would  have  been  good  if  pleaded  by  way  of  pay-  Exeh.rfPiea9, 
menty  bat  is  bad  if  pleaded  by  way  of  accord  and  satisfac-  ^.^^.^^^L^ 
tion;  since,  per  Holroyd^  J.,  in  Francis  v.  CrywM  (o),  it  Allen 
was  decided  in  Perry  t.  Odingsell  (6),  that  payment  after  MiLNim. 
the  day  is  good  by  way  of  discharge  but  not  of  satis*^ 
fiustion.  At  all  events,  the  money  not  having  been  paid, 
the  plea  is  bad.  An  averment  that  the  same  sum  which 
the  plaintiflP  claims  has  actually  been  decided  to  be  due 
by  the  umpire,  who  has  examined  into  the  claim,  can 
be  no  reason  for  not  paying  it.  The  award  gives  the 
plaintiff  nothing  for  the  detention  of  his  debt,  nor  any 
advantage  that  he  had  not  before.  Satisfaction  is  as  ne- 
cessary under  an  award  as  accord.  ''An  accord  must 
appear  to  be  advantageous  to  the  party,  otherwise  it  can 
be  no  satisfaction ;  therefore,  in  an  action  of  trespass  for 
taking  the  plaintiff's  cattle,  it  is  no  good  plea  to  say  that 
there  was  an  accord  that  the  plaintiff  should  have  his  cat- 
tle again,  for  this  is  not  any  satisfaction  *'(c).  In  actions 
for  unliquidated  damages  the  case  is  different;  there  is 
there  no  detention  of  any  specific  sum  for  a  certain  time, 
and  a  reference  of  the  claim  must  there  include  every  thing; 
and  there  is,  therefore,  an  equivalent  for  the  plaintiff's 
being  barred  of  his  right  of  action.  Besides  this,  the  plea 
is  pleaded  to  the  whole  sum  of  50/. ;  it  ought  to  have  been 
pleaded  to  ISL  of  it  only,  and  the  general  issue  to  the  resi- 
due.  Thomas  v.  Heathom  {d), 

Chiltan  for  the  defendant. — The  sum  awarded  includes 
the  amount,  and  damages  for  the  detention  of  i t .  It  is  incor- 
rect to  say,  that  the  amount  was  liquidated;  for  the'plea 
says,  that  differences  had  arisen  respecting  it.  The  plaintiff 
18  concluded  from  claiming,  in  any  shape,  more  than  the  sum 
awarded;  and  there  is  good  reason  for  it — each  party  en- 

(a)  5  B.  &  A.  888.  (c)  Bac.  Abr.  Accord,  (A.) 

(*)4Mad.260.  (d)2B.&C.477;3D.&R.647. 

VOL.  II.  E 
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Exch,  of  PUas,  tered  into  mutual  promises  to  abide  by  the  award,  and  the 

plaintiff  can  have  a  remedy  for  the  13/.  upon  the  award 
itself.  An  award  differs  materially  from  an  accord;  it  is  in 
the  nature  of  a  judgment,  and  is  therefore  final.  All  the 
cases  on  this  subject  were  considered  in  Gascoyne  v.  Ed^ 
wards  (a),  which  settled  conclusively,  that  an  award  is  a 
bar  to  an  action  for  the  original  demand,  even  though  un- 
performed after  the  time  for  performance  has  expired. 
That  case  is  precisely  in  point;  Freeman  v.  Bernard  (A),  is 
to  the  same  effect ;  so  also  is  Crofts  v.  Harris  (e),  in  which 
one  count  was  for  wares  sold  and  delivered. 

Cowling,  in  reply. — Gascoyne  v.  Edwards  was  a  case 
of  unliquidated  damages.  In  Crofls  v.  Harris,  all  mat- 
ters in  dispute  between  the  parties  were  referred,  which 
included  damages  for  the  detention  of  the  debt,  as  well  as 
the  debt  itself.  The  award  only  suspends  the  right  of 
action,  which  revives  on  non-performance  of  the  award. 
It  is  like  a  debtor  making  a  composition  with  his  credi- 
tors— they  cannot  sue  liim  so  long  as  he  performs  his 
agreement,  but  if  he  breaks  it,  they  are  remitted  to  their 
original  rights.     Cramley  v.  Hillary  (d). 

Cur.  adv.  vulU 

Lord  Lyndhurst,  now  delivered  the  judgment  of  the 
Court. 

This  was  an  action  of  indebitatus  assumpsit,  for  tolls,  &c. 
The  defendant  pleaded,  as  to  the  count  for  tolls,  that  dif- 
ferences had* arisen  between  him  and  the  plaintiff,  touching 
the  said  claim,  and  that  they  mutually  submitted  them- 
selves to  refer,  and  did  refer,  the  said  matter  in  difference 
to  arbitration;  that  they  mutually  promised  to  abide  by 
the  award ;  and  that  the  umpire  made  his  award  of  and  con- 
cerning the  said  premises,  and  did  thereby  award,  that  the 

(a)  I  Y.  &  J.  19.  (c)    Cartb.  187 

(6)  Salk.  69.  (d)  2  M.  &  S,  120. 
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defendant  should  pay  to  the  plaintiff  the  sum  of  131.     To  ^^*-  **/ ^^^» 
this  plea,  the  plaintiff  demurred  specially,  because  the  plain- 
tiff did  not  aver  payment  of  the  13/.,  or  any  other  satis- 
faction of  the  plaintiff's  demand.    The  question,  therefore, 
is,  whether  this  award  is,  of  itself,  without  payment  or 
satisfaction,  any  bar;  and  considering  the  nature  of  the 
plaintiff's  demand,  and  the  nature  of  the  award,  we  are  of 
opinion  that  it  is  not.     The  plaintiff's  demand  is  for  a  debt, 
and  the  award  is  not  for  the  performance  of  any  collateral 
act,  but  for  the  payment  of  money.     The  matter,  therefore, 
for  the  consideration  of  the  arbitrator  was,  whether  there 
were  any,  and  what  debt;  the  award  only  ascertains  that 
there  is  a  debt,  specifies  the  amount,  and  directs  the  pay- 
ment; but  the  money^  till  paid,  is  due  in  respect  of  the  ori- 
ginal debt,  f .  e.  for  tolls ;  its  character  remains  the  same,  no- 
thinjg  is  done  to  vary  its  nature  or  destroy  its  original  quali- 
ty.   Had  the  demand  been  of  a  different  description,  as  for 
the  delivery  of  goods,  and  the  award  had  directed  a  payment 
of  money  in  satisfaction  of  the  demand,  it  might  then  have 
been  said  that  the  award  had  changed  the  nature  of  the 
original  demand,  that  the  right  to  have  the  goods  was 
gone,  and  the  only  right  remaining  was  the  substituted 
right,  f •  e.  the  right  to  have  the  money ;  or,  had  the  de- 
mand been  for  a  debt,  and  the  award  had  directed  not 
payment  in  money,  but  payment  in  a  collateral  way,  as  by 
delivery  of  goods,  performance  of  work,  &c.,  it  might, 
perhaps,  have  been  said,  that  the  right  to  have  payment 
in  money  was  gone;  but  here  the  13/.  is  to  be  paid  for 
the  original  demand,  t.  e,  for  the  tolls,  and  it  is  to  be 
paid  as  that  demand  was  to  to  have  been  paid,  t ,  e.  in 
money.     In  the  case  of  Crofis  v.  Harris  (a),  the  declara- 
tion contained  three  counts:  one,  for  not  shipping  and 
consigning  cotton  wool ;  one,  upon  an  indebilalus  for  goods 
sold,  with  a  conditional  promise  to  pay  in  money,  if  the  de- 

(o)  Carth.  18/. 
E  2 
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Ejxk.  cf  Pleas, 
1B31. 


Where  the 
agent  for  the 
defendant  bad 
not  time  to  com* 
municate  with 
hit  principal  in 
the  country,  so 
as  to  obtain  the 
names  of  good 
bail,  the  Court 
allowed  the  bail 
to  be  changed 
upon  payment 
of  costs,  and  put- 
ting the  plaintiir 
in  the  same 
situation  as  if 
good  bail  had 
been  put  in  in 
the  first  in« 
stance. 


Whitehead  r.  Minn. 

Alexander  applied  under  the  rule  of  Court,  THuf- 
iy  Term,  1  IT.  4  (a),  to  be  at  liberty  to  change  the  bail  in 
this  case.  The  ground  of  his  application,  supported  by 
affidavit,  was,  that  the  agent  for  the  defendant  had  not 
had  time  to  communicate  with  his  principal  in  the  country, 
so  as  to  obtain  the  names  of  good  bail;  and  was  therefore 
obliged  to  put  in  bail  who  were  insufficient. 

Bayley,  B. — This  rule  of  Court  was  framed  after  much 
consideration,  with  a  view  to  secure,  in  the  first  instance,  the 
sufficiency  of  bail  put  in  for  defendants ;  and  this  application 
is  made  after  the  rule  was  known  to  be  in  force.  How- 
ever, as  this  is  the  first  application  under  the  rule,  and 
some  excuse  is  offered,  you  may  take  a  rule  to  shew  cause, 
upon  an  undertaking  to  pay  the  costs  occasioned  by  put- 
ting in  insufficient  bail,  and  placing  the  plaintiff  in  the 
same  situation  as  if  good  bail  had  been  put  in  in  the  first 
instance. 

No  cause  was  shewn  against  the  rule. 

(a)  Ante,  Vol.  1,  p.  470,  pi.  5. 


It  is  not  neces- 
sary to  state  in 
the  notice  of 
hail,  that  the 
bail  have  resid- 
ed for  the  last 
six  months  at 
the  places  of  re- 
sidence describ- 
ed in  the  notice. 


Fenton  v.  Wahre. 

John  JERVIS  objected  that  the  notice  of  bail  in  this 
case  did  not  state  that  the  bail  had  respectively  resided  at 
their  places  of  residence,  described  in  the  notice,  for  the 
last  six  months,  according  to  the  rule  of  Court,  Trinity 
Term,  1  W.  4  (a). 

(a)  jhUc,  Vol.  1,  p.  470,  pi.  2. 
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Bayley,  B. — It  is  not  necessary  that  the  notice  should  Exch.  of  Pleas, 
9tate  that;  because  it  must  be  assumed,  until  the  contrary 
appears,  that  the  bail  have  resided  at  their  places  of  resi- 
dence described,  for  the  last  six  months.     If  the  fact  be 
otherwise,  the  plaintiff  may  raise  the  objection  by  affidavit. 


Price,  for  the  bail  (a). 


(a)  The  same  objection  was 
taken  by  Clarhon  and  by  Addison 
during  the  term,  and  was  similar- 
ly disposed  of.  In  the  King*s 
Bench,  however,  it  was  decided  by 


LittkdaUi  J.,  that  the  notice  of 
bail  must  state  that  the  bul  resid- 
ed for  the  last  six  months  at  their 
places  of  residence  mentioned  in 
the  notice. 


Williams  v.  Williams. 

JN  March,  IS^'3,  the  defendant  signed  a  cognovit  at  the  lu Mareh^nn, 
foot  of  a  concessit  solvere.     On  the  10th  October,  1830,  f/^^*^*^^' 
the  day  before  the  fFe/!f  A  jurisdiction  expired,  the  plaintiff  served  with  a 

new  rule  in  Car^ 

issued  a  queritur^  tested  as  of  the  then  last  preceding  narwnuhire, 

Great  Sessions  for  Canuirron^Atre,  which  was  not  served ;  tifat  the*iStof 

signed  judgment;   and  removed  the  proceedings  into  this  ^concttntwi- 

Court.     The  plaintiff  subsequently  issued  execution,  and  her,  isso,  the 

the  defendant  paid   the  amount  into   the  hands  of  the  ^tim/tfr,  which^ 

Sheriff  of  Carnarvonshire.     A  rule  having  been  obtained,  JJ^j  ^JaT^' 

callinff  upon  the  plaintiff  to  shew  cause  why  the  jud&mient  mentandre- 

°      *^  *  ^  J      &  moved  the  pro- 

and  execution  should  not  be  set  aside,  and  the  money  re-  ceedingi  into 
funded,  with  costs,  it  was  sworn  for  the  plaintiff,  that  the  [J)trardTthe*^' 
defendant  had  been  served  with  a  new  rule(«)  before  the  pi*»ntifftook 

^  out  a  summons 

to  issue  execu- 
tion, which,  with  a  notice  to  tax  costs,  was  served  upon  the  defendant;  the  defendant  did  not  at- 
tend the  summons  or  taxation  of  co»ts,  but  prayed  time  to  pay  the  debt: — Held,  that  the  Judgment 
was  regular  according  to  the  practice  of  the  late  Court  of  Great  Sessions,  and  that  the  plaintiff,  by 
his  subsequent  conduct,  would  have  waived  any  irregularity  in  the  judgment. 


(a)  See  the  form  3  Y.  &  J.  207,  n. 
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fijrcA.  of  Pleas,  cogwfvii  WM  given,  and  that  it  had  been  the  uniform  prac- 

%*„— ^^^-L^     tice  for  many  years  in  the  Great  Sessions  for  Carnarvon" 

Williams      g^ire  to  take  cognovits  after  defendants  had  been  served 

Williams,      with  new  rules ;  and  that  judgments  signed  upon  such 

cognovits  had  been  decided  by  the  Judges  of  that  Court 

to  be  regular.     It  appeared,  also,  that,  after  the  judgment 

had  been  signed,  and  the  proceedings  remoTcd  into  this 

Court,  the  defendant  had  been  served  with  a  summons  to 

shew  cause  why  execution  should  not  issue,  and  also  with 

a  notice  to  attend  the  taxation  of  costs;  to  neither  of  which 

he  had   appeared,  but  had  requested  time  to  pay  the 

amount. 

Rn  V.  Richards  shevfed  cause. — If  this  cognovit  had  been 
given  in  the  superior  Courts,  it  may  be  conceded  that  it 
could  not  have  been  supported,  because,  at  the  time  it  was 
signed,  no  writ  had  been  issued.  By  the  practice  of  the 
Great  Sessions,  however,  as  deposed  to,  the  new  rule  is  a 
sufficient  commencement  of  an  action  for  this  purpose, 
although  it  may  not  be  legally  the  commencement  of  an 
action  for  other  purposes.  Phillips  v.  Williams  (a).  By 
the  act  of  Parliament,  this  Court  is  in  the  situation  of  the 
Court  of  Great  Sessions  in  this  particular  case,  and  ought 
not  to  set  aside  these  proceedings,  if  in  that  Court  they 
would  have  been  supported.  Now,  it  is  clear  that^  ac- 
cording to  the  practice  of  that  Court,  the  proceedings  are 
regular,  and,  if  discussed  in  that  Court,  this  rule  would, 
according  to  the  affidavits,  have  been  discharged. 

But,  independently  of  this  question,  if  there  be  irregula- 
rity, it  has  been  waived  by  the  defendant.  He  had  notice  of 
the  judgment  by  service  of  the  summons,  and  notice  to  tax 
the  costs,  and,  instead  of  pointing  out  the  irregularity,  he 
suffered  the  plaintiff  to  proceed,  and  even  prayed  for  time 
to  pay  the  debt, 

(fl)3Y.  &J.207. 
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John  Jervis  in  support  of  the  rule. — Upon  adverting  to  ^'<^*-  of  pum, 
the  origin  and  object  of  the  new  rule,  it  will  be  clear  that  it  v  y  *  ^ 
is  not  a  sufficient  commencement  of  the  action  to  support  Williams 
the  cognovit.  In  consequence  of  the  summary  proceed-  Willumi. 
ing  in  the  Great  Sessions  it  was  necessary,  that  some  fur- 
ther notice  should  be  given  to  the  defendant  than  he  could 
collect  from  the  queriiur  alone;  and,  therefore,  the  new 
rule,  which  informed  the  defendant  that  the  action  was 
commenced,  and  explained  to  him  the  nature  of  the  demand, 
and  the  amount  claimed,  was  adopted.  This  was  found  in 
many  cases  to  be  a  cheap  mode  of  obtaining  the  demand; 
and,  therefore,  the  new  rule  was  generally  the  first  step  in 
an  action,  but  never  could  the  action  legally  proceed  with- 
out the  issuing  of  a  queriiur,  founded  upon  a  supposed 
original,  which  was  the  only  legal  commencement  of  an 
action.  In  fact,  the  new  rule  is  only  a  notice  of  action,  like 
a  notice  to  a  constable  or  a  magistrate,  and  has  been  de- 
cided, in  the  case  of  Phillips  v.  Williams,  not  to  be  the 
commencement  of  an  action.  Now,  if  the  new  rule  be  not 
the  commencement  of  an  action,  it  being  clear  that  the 
action  must  be  commenced  before  the  cognovit  is  given, 
the  affidavits  of  practice,  which  are  ex  parte^  are  entitled 
to  no  weight  But,  these  affidavits  studiously  avoid  the 
real  question  in  the  case,  because  here  the  queriiur  is  tested 
long  after  the  cognovit  is  given,  and  they  do  not  state  that 
where  a  cognovit  is  given  upon  a  new  rule,  and  a  queriiur  is 
subsequently  issued,  that  qtseritur  is  not  tested  before  the 
date  of  the  cognovit.  If  a  writ  of  error  were  brought  upon 
this  judgment  for  the  want  of  an  original  writ,  no  original 
could  now  be  issued  to  support  this  judgment. 

Bayley,  B. — I  am  of  opinion  that  this  rule  should  be 
discharged.  We  are  placed  in  the  situation  in  which  the 
Court  of  Great  Sessions  would  have  been  but  for  the  recent 
act  of  Parliament;  and  if  the  proceedings  would  have  been 
regular  in  that  Court,  we  are  bound  here  to  consider  that 
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Exch.  of  Pleat,  they  are  regular.     In  March,  1823,  a  common  concessit 

^     solvere  was  subscribed  by  the  defendant  as  follows : — "  I 

Williams      acknowledge  this  action."    At  that  period  there  was  no 

WiLLi/kMH.      proceeding  in  the  cause  but  the  new  rule,  the  form  of 

which  is : — "  This  is  to  give  you  notice  that  an  action  is 

commenced,  and  will  be  prosecuted  against  you  at  the 

next  Great  Sessions,  to  be  holden,  &c.,  by  A.  B.,  for  the 

sum  of  £ ,  due  from  you  to  him,  for  &c.,  and  that  the 

said  plaintiff  will  proceed  to  trial  at  the  said  next  Great 
Sessions,  to  which  said  action  you  may  appear,  and  make 
your  defence,  if  you  think  proper."  The  case  of  Phittips 
▼.  WilUams  has  decided,  that  the  new  rule  is  not  the  legal 
commencement  of  an  action,  so  as  to  enable  an  attorney  to 
insist  on  being  paid  his  expenses  in  the  suit,  because  a  new 
rule  has  been  sued  out  before  the  money  was  paid ;  and, 
therefore,  that  it  is  not  to  be  considered  to  be  in  the  nature 
of  process  in  those  Courts.  Still,  however,  those  Courts 
must  have  considered  it  to  be  a  proceeding  in  the  cause,  for 
otherwise  the  service  of  the  new  rule  would  not  have  been 
allowed  in  costs.  Now,  at  the  time  when  this  cognovit 
was  given,  no  suit  was  properly  commenced.  The  new  rule 
only  was  served;  and  if,  according  to  the  practice  of  the 
Court,  which  knew  the  effect  of  this  proceeding,  it  would 
have  been  considered  so  far  a  proceeding  in  the  cause  as 
to  justify  the  plaintiff  in  taking  a  cognovit,  and  afterwards 
entering  up  judgment  upon  a  j^f/ert/t<r  entered  as  of  the  time 
when  the  judgment  is  signed — that  does  not  appear  to  me 
to  militate  against  any  known  rule  or  principle  of  law.  That 
this  is  the  nature  of  the  new  rule  abundantly  appears  from 
the  affidavits.  There  is  no  foundation  for  saying  that  there 
is  any  impropriety  in  allowing  a  judgment  to  be  entered  up 
on  a  queritur  subsequently  issued.  To  issue  an  original 
would  only  be  complying  with  a  technical  rule;  and  if  it 
would  have  been  so  considered  by  the  late  Court,  we  who 
are  placed  in  the  situation  of  that  Court  are  not  authorized 
to  take  a  different  view  of  the  subject.     The  affidavits  for 
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the  derendant  do  not  impeach  or  contradict  the  existence  Exeh.  of  Pleat, 

1831. 
of  this  practice;  but  it  is  put  by  the  counsel  for  the  defend-  ^ 

ant  as  a  pure  principle  of  law,  while  the  affidavits  for  the  Williams 
plaintiff  shew  this  judgment  to  be  according  to  the  settled  Williams. 
practice  of  the  late  Courts.  In  point  of  law  I  can  see  no  ob- 
jection to  entering  up  judgment  on  this  cognovit;  because 
I  consider  that,  when  connected  with  the  practice  upon  the 
new  rule,  the  language  of  the  cognovit  is  a  sufficient 
authority.  I  am,  therefore,  of  opinion  that  this  judgment 
was  regularly  entered  up.  The  justice  is  clearly  in  favour 
of  the  plaintiff. 

I  think,  also,  that,  by  the  summons  calling  on  the  de- 
fendant to  shew  cause  why  execution  should  not  issue,  he 
was  distinctly  apprized  of  the  existence  of  the  judgment; 
and  if,  instead  of  applying  to  this  Court,  he  allowed  the 
plaintiff  to  proceed,  he  thereby  would  have  waived  any 
irregularity.  But  I  think  that  the  judgment  is  regular, 
and  that  this  rule  must  be  discharged. 

Garrow,  B.,  concurred. 

Vaughan,  B. — It  appears  to  me,  upon  looking  at  the 
affidavits,  and  we  have  no  other  means  of  obtaining  inform- 
ation upon  the  subject,  that  this  judgment  was  according 
to  the  practice  of  the  late  Court  of  Great  Sessions,  and  re- 
gular. 

BoLLAND,  B. — I  perfectly  agree  with  the  rest  of  the 
Court.  We  are  sitting  here  in  the  situation  of  the  late 
Court,  and  are  bound  by  what  is  sworn  to  be  the  regular 
course  of  that  Court. 

Rule  discharged,  with  costs. 
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Exch,  of  PletUt 
1831. 


Where,  a  rule 
flit!  having  been 
obuuned  to  set 
aside  an  attach- 
ment for  irregu- 
hirity,  the  de- 
fendant's attor- 
ney offered  to 
waive  the  pro- 
ceedings and 
pay  the  costs ; 
notwithstanding 
which  the  rule 
was  persisted  in, 
the  Court  made 
the  rule  abso- 
lute, with  costs 
Up  to  the  time 
of  the  offer,  the 
plaintiff's  attor- 
ney to  pay  the 
costs  subse- 
quently incur- 
red. 


Halton  0.  Stocking. 

vrN  shewing  cause  against  a  rule  to  set  aside  an  attach- 
ment for  irregularity — 

Steer  admitted  the  irregularity^  but  produced  an  affida- 
vit,  which  stated^  that,  after  the  rule  nisi  had  been  obtain- 
ed, the  defendant's  attorney  had  offered  to  waive  the  pro- 
ceedings, and  pay  the  costs;  notwithstanding  which  the 
rule  was  persisted  in.  He  cited  Beesian  v.  Beckett  (a), 
to  shew  that,  under  such  circumstances,  the  Court  would 
require  the  party  who  applied  for  the  rule  to  pay  the  costs 
incurred  subsequently  to  the  offer. 

Thesiger  for  the  rule. 

Per  Curiam, — The  rule  must  be  absolute;  the  defend- 
ant to  pay  the  costs  incurred  up  to  the  time  when  the  of- 
fer was  made,  and  the  attorney  for  the  plaintiff  to  pay  the 
costs  subsequently  incurred. 

Rule  accordingly. 

(a)  4  M.  &  R.  100. 


After  the  day 
mentioned  in 
the  rule  no 
cause  can  be 
shewn  against 
a  rule  niti  for 
costs  of  the  day. 


ScoTT  V.  Marshall. 

UN  the  14th  November^  Watson  proposed  to  shew  cause 
against  a  rule  nisi  for  costs  of  the  day,  which  had  been  ob- 
tained by  Burchellj  and  was  drawn  up  for  the  8th  Novem- 
ber. 

Lord  Lyndhurst,  C.  B.— This  is  a  rule  nisi,  which  is 
absolute  without  further  motion,  unless  cause  be  shewn  on 
or  before  the  day  mentioned  in  the  rule.  You  are  too  late, 
the  rule  is 

Absolute. 


MIQHAELMAS  TERM,  2  WILL.  IV.  Gl 

Ejeck.  of  Pkat, 
1831. 

Bealy  V.  Greenslade.  ^       V     ■'^ 

Assumpsit  upon  a  promissory  note,   dated    3 1st  The  payment, 
il/arcA,  1817,  for  30/.  with  interest.  Pleas — non  assumpsit;  ormteretJdw' 
actio  nan  accrevit  infra  sex  annos.     Issues  thereon.  ^^^,  \^^  *^ 

^  yond  nx  yean, 

At  the  trial,  before  Alderson^  J.,  at  the  last  Summer  where  the  note 
assizes  for  Somerset^  the  plaintiff,  to  take  the  case  out  of  hands  of  the 
the  statute  of  limitations,  called  a  witness  of  the  name  of  SenTto'iSwthe 
Vesey,  who  proved,  that  on  the  16th  January ^  1826,  by  case  out  of  the 
the  direction  of  the  defendant,  he  paid  the  plaintiff  6L  for  utions. 
interest,  and  had  subsequently  been  allowed  that  sum  by 
the  defendant  out  of  his  rent     The  witness  did  not  know 
at  what  time  the  interest,  for  which  he  paid  the  6/.,  was 
due ;  but,  upon  the  production  of  the  note,  there  appear- 
ed in  the  handwriting  of  the  plaintiff,  after  other  receipts 
for  interest,  the  following  indorsement : — 

''  January  16,  1826.  Received  of  W.  Greenslade ^  by 
payment  of  Humphrey  Vesey^  61. ,  being  four  years  in- 
terest due  on  this  note,  on  the  31st  day  o(  March,  1824. 

Thomas  Bealy^ 

Upon  this  evidence,  it  was  contended  for  the  defend- 
ant, that  a  payment  within  six  years  of  interest  due  be- 
fore, was  not  sufficient  to  take  the  case  out  of  the  statute; 
and  that  the  presumption  was,  that  the  principal  had 
been  paid,  and  that  a  portion  only  of  the  interest  re- 
mained due,  which  had  been  subsequently  satisfied.  San- 
ders  V.  Meredith  (a).  The  learned  Judge  saved  the  point, 
and  the  plaintiff  had  a  verdict. 

In  Easter  Term,  Follett  obtained  a  rule  nisi  to  enter 
a  nonsuit;  against  which — 

Rogers  shewed  cause. — This  case  is  expressly  except- 

(a)  3  M.  &  R.  116,  per  Parke,  J. 
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Exeh.  of  PUat,  ed  out  of  the  operation  of  the  statute  9  Geo.  4,  c.  14,  by 

^     the  proviso;  and  the  only  question  is,  whether  a  payment 

Be%ly        within  six  years  of  interest  due  before  that  time  is  suffi- 

Grbbnsladb.  cient  to  take  the  case  out  of  the  statute  of  limitations. 
In  Sanders  v.  Meredith^  the  question  was  upon  a  bond, 
and  the  point  was,  payment  being  presumed  after  twenty 
years,  whether,  under  the  circumstances  of  that  case,  the 
bond  could  be  considered  as  a  subsisting  security.  This, 
however,  is  upon  a  note;  and  the  question  is,  whether 
there  is  an  acknowledgment  of  the  debt  within  six 
years.  The  principle  upon  which  an  acknowledgment 
has  been  held  to  be  an  answer  to  the  statute  of  limi- 
tations in  actions  of  asstimpsit  was  laid  down  by  Lord 
EUenborough  in  Hurst  v.  Parker  (a),  and  was  said  by 
Lord  Tenterden,  in  Tanner  v.  Smart  (6),  after  an  exami- 
nation of  all  the  cases,  to  be,  that  '^  an  acknowledgment 
is  evidence  of  a  new  promise,  and,  as  such,  constitutes  a 
new  cause  of  action,  and  supports  and  establishes  the 
promises  which  the  declaration  states."  Thus,  a  part 
payment  of  the  principal  by  one  of  several  parties  to 
a  joint  and  several  promissory  note,  operates  as  a  new 
promise,  because  it  is  an  admission  that  the  note  is  unsa- 
tisfied. Whitcomb  v«  Whiting  (c),  Burleigh  t.  Stott  (d). 
So,  here,  the  payment  of  interest  in  1826  operates  so  as 
to  reproduce  the  original  liability.  In  fact,  the  only  way 
in  which  this  case  can  properly  be  viewed,  is  upon  the 
effect  of  the  evidence ;  and,  in  that  view  of  the  case,  it  is 
said,  that  the  presumption  is,  that  the  principal  had  been 
paid,  and  the  interest  was  the  only  sum  which  remained 
unsatisfied.  But  the  regular  indorsement  of  interest  re- 
ceived, and  the  circumstance  of  the  note  still  remaining 
in  the  hands  of  the  payee,  Sanders  v.  Meredith,  are,  if  we 
are  to  argue  upon  the  effect  of  the  evidence,  conclusiye 

(fl)  1  B.  &  A.  92.  (c)  Dougl.  661. 

(6)  6B.  &C.603,606;  9D.&         {d)  8B.  &C.36j  2M.&R.93. 
R.  549. 
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that  the  note  had  not  been  satisfied.    The  indorsements  ExcK  of  PUas, 
of  interest  are  entries  against  the  plaintiff's  interest,  and  *  ^ 

each  shews  a  continuance  of  the  account.  Catling  v.  Bbaly 
Skoulding  (a).  Independently  of  the  indorsement  upon  greeniladb. 
the  note,  the  payment  amounts  to  a  general  acknowledg- 
ment, because  the  payment  was  not  limited  to  the  by- 
gone interest,  and  the  note  was  not  demanded  at  the  time. 
He  also  cited  Bryan  v.  Horseman  (6)  and  Willis  v.  New- 
bam  (c). 

Butif  in  support  of  the  TMXe.—  Whitcomb  v.  Whitings 
Burleigh  v.  Stott^  and  Pease  v.  Hirst  {d),  were  cases  in 
which  the  sum  paid  had  accrued  within  six  years,  and 
therefore  do  not  apply  to  this  case,  which,  in  principle,  is 
quite  new.  It  is  perfectly  consistent  with  the  state  of 
facts  in  this  case,  that  the  principal  had  been  paid,  and 
the  interest  only  remained  due ;  the  payment  of  the  in- 
terest, therefore,  would  not  take  the  case  out  of  the  sta- 
tute, so  far  as  regards  the  principal.  In  Collyer  v.  Wil- 
lock  (e),  the  debt  was  composed  of  principal  and  interest, 
and  the  defendant  tendered  the  principal,  which  he  after- 
wards paid  into  Court,  but  refused  to  pay  the  interest; 
the  Court  held,  that  the  payment  of  the  principal  did  not 
take  the  case  out  of  the  statute  of  limitations,  so  far  as 
regarded  the  claim  for  interest,  observing  that  the  payment 
of  the  principal  did  not  raise  an  implied  promise  to  pay 
the  interest.  It  appears,  therefore,  that  the  principal  and 
interest  may  be  severed,  and  the  payment  in  respect  of  one 
does  not  necessarily  imply  that  the  other  is  still  due.  That 
case,  therefore,  is  an  authority  for  the  defendant,  and  the 
facts  are  consistent  with  the  supposition,  because  no  claim 
was  made  for  interest  due  after  182i.  Upon  this  part  of 
the  case  Sanders  v.  Meredith  is  in  point.     It  is  true,  that 

(a)  6  T.  R.  189.  ((0  10  B  &  C.  122. 

(6)  4  East,  599.  (e)  4  Bingh.  313. 

(c)  3Y  &J  616. 
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^^*if^i'*'^*'*  case  was  on  a  bond,  and  this  on  a  note;  but  there  is  no  le- 
^     gal  distinction  for  this  purpose  between  the  two  securities. 
Bealt        The  bond  was  not  given  up,  and  yet  Parke^  J.>  says : 
Qrbbnsladb,    "  payment  within  twenty  years  of  interest,  which  has  ac- 
crued beyond  the  twenty  years,  is  only  proof  that  such  a 
bond  once  existed." 

Lord  Lyndhurst^  C.  B. — The  debt  in  this  case  is  com- 
posed of  principal  and  interest,  and  a  payment  of  interest 
is  consequently  a  payment  of  a  part  of  the  debt;  which, 
having  been  made  within  the  period  of  six  years,  and  be- 
ing coupled  with  the  circumstance  of  the  note  remaining 
in  the  hands  of  the  payee,  is,  I  think,  sufficient  to  take 
this  case  out  of  the  statute  of  limitations.  I  am,  therefore, 
of  opinion  that  the  verdict  ought  not  to  be  disturbed. 

Bayley,  B. — I  am  of  the  same  opinion.  The  proviso 
takes  this  case  out  of  the  operation  of  the  statute  9  Geo.  4, 
c.  14;  but  the  language  of  that  statute  seems  to  me  to  be 
important  upon  this  question.  It  is  this,  **  provided  al- 
ways, that  nothing  herein  contained  shall  alter  or  take  away 
or  lessen  the  effect  of  any  payment  of  any  principal  or  in- 
terest  made  by  any  person  whatsoever."  The  question 
therefore  turns  upon  the  effect  of  this  payment  made  with- 
in six  years,  in  respect  of  interest  due  before  that  time. 
Now,  it  may  be  a  question  for  the  consideration  of  a  Jury, 
what  is  the  fair  effect  of  such  a  payment;  but  if  the  pay- 
ment be  made,  under  circumstances  like  the  present,  it  is 
impossible  to  say  that  the  payment  is  not  a  payment  in 
respect  of  interest  upon  a  debt  at  the  time  undischarged. 
The  debt  here  arose  upon  a  promissory  note:  the  defend- 
ant sends  to  the  plaintiff,  and  directs  his  tenant  to  make 
a  particular  payment,  and  afterwards  he  is  apprized  that 
such  payment  is  made.  If  at  that  time  the  principal  had 
been  paid,  what  in  common  prudence  would  the  defend- 
ant have  done?  When  he  was  directing  his  tenant  to  make 
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the  payment,  he  would  have  desired  him  to  obtain  the  Exch.  of  Pieas^ 
note,  or,  when  he  saw  him  afterwards,  would  have  asked     v  '  ^ 

him  if  he  had  the  note,  and,  upon  his  answering  in  the         Bealy 

Vm 

negative,  would  have  desired  him  to  get  it,  or  would  have  Greenslaoe. 
applied  for  it  himself.  Therefore,  as  it  seems  to  me, 
this  payment,  accompanied  with  the  circumstances  of  there 
being  no  demand  of  the  note,  and  no  complaint  that  the  note 
was  not  sent  to  him,  does  amount  to  an  acknowledgment 
that,  at  the  time  of  the  payment,  the  principal  was  a  contin- 
uing subsisting  debt,  and  is  sufficient  to  take  this  case  out 
of  the  statute  of  limitations. 

Garrow,  B.,  was  of  the  same  opinion. 

BoLLAND,  B. — I  think  that  this  verdict  ought  not  to  be 
disturbed.  I  agree  that  this  question  is  not  touched  by  the 
late  act  of  Parliament,  and  that  we  must  view  it  upon  the 
law  as  it  stood  before  that  statute.  In  1817,  the  plain tifTac- 
commodated  the  defendant  with  a  sum  of  money,  for  which 
this  note  was  given ;  and  it  appears  that  interest  was  regu- 
larly paid  until  1820.  In  1826,  a  payment  was  made  in 
respect  of  interest  due  up  to  the  year  1824,  which  payment 
was  considered  by  the  plaintiff  to  be  for  interest,  and  was  so 
appropriated  by  him,  contradistinguishing  it  from  the  princi- 
pal due  upon  the  note.  Now,  if  this  loan  had  been  made 
by  a  person  who  had  pressed  the  creditor,  though  not  to  the 
full  extent  of  arresting  him,  or  if  the  principal  had  been  paid 
by  instalments,  the  holder  of  the  note  would  have  applied 
the  payment  to  the  principal,  and  the  payments  of  the  prin- 
cipal would  have  been  written  off  upon  the  note.  The  note 
is  not  cancelled  or  given  up,  and  there  appears  to  be  no 
indorsement  of  the  payment  of  the  principal  upon  the 
note.  On  the  contrary,  the  note  remains  in  the  hands  of 
the  payee,  and,  in  1826,  a  sum  is  paid  for  interest  due  in 
1824.  These  circumstances  appear  to  me  to  raise  the  fair 
presumption  that  the  note  was  not  paid ;  and  I  think  that 

VOL.  II,  F 
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Exdu  of  PUas,  payment  of  part  of  the  entire  debt,  composed  of  principal 

N^.^^^^  and  interest,  in  1826,  was  sufficient  to  take  the  case  out  of 

Bealy  (he  statute  of  limitations. 
OEBEiTiLAOE.  Rwle  discharged. 


Poole  r.  Poole. 

In  February,  JBlLL  fof  dowcr.     Plea,  nc  ufiques  accouple.     Issue. 

riage'took  pUce  The  parties  entered  into  eyidence^  and  the  question  was 

I^^ZLt  °Pon  *e  ^^"'J'ty  °f  »•>«  marriage. 

without  consent.  Lord  Lyndhurst,  C.  B.,  on  account  of  the  importance  of 

Tbey  cohabited 

until  Jwi€,  the  subject,  directed  the  point  to  be  argued  before  the  full 

from  the  mit-  Court;  and,  accordingly,  it  was  argued  in  this  term,  by 

conduct  of  the  Simpkituon  and  Skirrow,  for  the  plaintiff;  and  Jervis  and 

husband,  he  was  •^                                            '                   r               ^ 

obliged  to  leave  Lotatt,  for  the  defendant. 

the  house  where 
they  had  been 

residing.  They  The  Court  took  time  to  consider.     The  facts  and  argu- 

then  lived  sepa*  ^ 

rate  until  Ocio-  mcuts  were  fuUy  stated  in  the  judgment  of  the  Court,  which 

her,  1817,  when  ...           .  , 

the  husband  was  now  delivered  by — 

died.    After  the 
separation,  in 

June,  1810,  he,  Lord  Lyndhurst,  C.  B. — This  is  a  case  arising  out  of 

on  various  oc-  »                          ,#^                                                                    . 

easions,  insist-  the  act  of  3  Geo.  4,  c.  75.     That  statute  recites  the  mar- 

not  his  lawful"  riagc  act  passed  in  the  reign  of  George  the  2nd  (a),  and 

wife,  and  gave  jjj  ^j|g  f  ecital  refers  to  the  provisions  of  that  act  relative 

that  as  a  rea-  ... 

son  for  not  liv-  to  the  marriage  of  minors  without  the  consent  of  their  pa- 

a^n.    There  rents  or  guardians,  and  goes  on  to  say,  that  great  evil  and 

WM  some  slight  injustice  had  arisen  from  those  provisions  of  the  act,  to 

evidence  of  small  •'                                                                    r                                               » 

sums  supplied  to  which  I  have  referred.     The  act  of  the  3  Geo.  4  substi- 

the  wife  being  .     .                       ,                                     . 

allowed  in  the  tutcs  ncw  regulations  upon  that  subject,  that  is,  new  regu- 

held undertbe  ^tions with  rcspcct to  marriages  thereafter  to  be  solemniz- 

husband,  but  ^j,     The  2nd  section,  however,  refers  also  to  inarriasres 

under  what  ctr-  ° 

cumstances  did 

not  appear: 

—Held,  that  these  parties  did  not  live  together  as  man  and  wife  until  the  death  of  the  husband, 

within  the  meaning  of  3  Oeo*  4,  c.  75,  §.  8. 

(a)  26  Geo.  2,  c.  33. 
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which  had  then  taken  place,  and  enacts  that,  notwithstand-  ^-rc^.  of  Pkat, 
ing  any  thing  in  that  act,  such  marriages  should  be  con-  '^^ 

sidered  valid  under  certain  circumstances,  amongst  others,  Poule 
where  the  parties  have  continued  to  live  together  as  man  Poole. 
and  wife,  up  to  the  time  of  the  death  of  one  of  them,  or 
up  to  the  passing  of  the  act;  and  the  question,  therefore,  in 
this  case  will  be,  whether,  within  the  meaning  of  this  act  of 
Parliament,  Thomcis  Poole  and  Anne  Poole^  with  whom 
he  intermarried,  did  continue  to  live  together  as  man  and 
wife  up  to  the  time  of  the  death  of  Thomas  Poole.  Now, 
the  facts  of  the  case  are  shortly  these: — Thomas  and  Ann 
Poole  were  married  in  the  month  of  February^  181G; 
they  were  both  of  them  at  that  time  under  age.  The 
licence  was  obtained  upon  an  affidavit  by  Thom<u  Poole^ 
the  husband,  swearing  that  they  were  both  of  age;  after 
the  marriage,  they  continued  to  live  together  in  the  house 
of  a  person  of  the  name  of  Lewis ^  for  a  few  weeks;  and 
afterwards  they  moved  to  the  house  of  a  person  of  the 
name  of  Robinson^  where  they  continued  to  live  together 
till  the  6th  of  June,  in  the  year  1816.  The  conduct  of 
Thomas  Poole,  the  husband,  was  so  irregular,  that  Mr.  Ro- 
binson, the  owner  of  the  house,  desired  him  to  quit  it;  he 
accordingly  left  the  house,  his  wife  remaining  there.  He 
went  and  resided  for  a  short  time  at  a  public  house  called 
the  Three  Tuns,  and  afterwards  went  to  the  Talbot  Inn, 
where  he  continued  separate  from  his  wife,  till  October  in 
the  following  year.  He  then  went  for  three  or  four  weeks 
to  the  house  of  his  uncle,  where  he  died,  in  the  month  of 
October,  1817,  having  been  absent  from  his  wife  for  a 
period  of  about  seventeen  months.  It  does  not  appear, 
that,  during  the  whole  of  this  period,  he  ever  saw  her;  and, 
from  the  evidence  of  several  of  the  witnesses,  it  appears 
that  he  continually  insisted  that  she  was  not  his  lawful  wife. 
He  told  Lewis,  on  his  application  on  her  behalf,  that 
he  would  never  live  with  her  again,  that  she  was  not 
his  lawful  wife.     He  stated  the  same  thing  precisely  to 
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'^'**ifwi^'*"'  another  witness  of  the  name  of  Hancock ^  always  insisting 
V  ^  ■/  that  she  was  not  his  lawful  wife,  and  that  he  would  never 
Poole  live  with  her  again.  The  same  fact  is  established  by  a  letter 
Poole.  written  very  recently  after  he  had  left  her.  On  the  26th 
June^  he  addressed  a  letter  to  her,  in  consequence  of  some 
application,  which  appeared  to  have  been  made  to  him  on 
her  behalf,  in  which  he  says,  that  if  she  does  not  cease  to 
trouble  him,  he  will  advertize  that  she  is  not  his  lawful 
wife,  and  will  caution  all  persons  not  to  trust  her.  It  ap- 
pears therefore,  that  he  is  separated  from  her,  in  conse- 
quence of  his  being  turned  out  of  the  house  by  Mr.  Ro* 
binsan,  by  reason  of  his  misconduct;  that  he  almost  imme- 
diately afterwards  refused  to  live  with  her,  declaring  that 
she  was  not  his  lawful  wife,  and  giving  that  as  one  of 
his  reasons  for  refusing  to  live  with  her.  It  appears  to 
me,  under  these  circumstances,  that  it  is  impossible,  in  any 
view  of  the  case,  or  in  any  contemplation  of  the  meaning 
of  the  act  of  ParUament,  to  consider  that  these  persons 
were  living  together  as  man  and  wife,  at  the  period  to 
which  I  have  referred — the  period  of  his  death.  But  a 
case  has  been  cited,  the  case  of  King  v.  Sansam  {a), 
which  was  decided  by  Sir  Christopher  Robinson^  in  the 
Consistory  Court,  and  afterwards  confirmed,  on  appeal  to 
Sir  John  Nichol.  In  that  case  the  marriage  was  invalid 
under  the  operation  of  the  statute  of  Geo.  2,  but  the  par- 
ties separated  by  agreement,  and  not  only  separated  by 
agreement,  but  a  separate  maintenance  by  bond  was  given 
by  the  husband  to  the  wife ;  and  the  Judge  of  the  Consis- 
tory Court  (whose  judgment  was  afterwards  confirmed  on 
appeal)  was  of  opinion  that,  though  in  point  of  fact  they 
were  not  actually  living  together  at  the  time  when  the  act  of 
Parliament  passed,  yet  they  must,  in  legal  construction,  be 
considered  as  living  together.  It  appears  to  me,  however, 
that  the  circumstances  of  that  case  are  widely  different  from 

(a)  3  Addams,  277- 


MICHAELMAS  TERM,   2  WILL.  IV.  69 

the  present,  and  that  none  of  the  grounds  on  which  that  Ej^cH.  •/  puom, 
judgment  was  pronounced,  as  stated  in  the  report  of  the  ^ 

case,  exist  in  the  present.     The  grounds  upon  which  the         Pools 
learned  Judge  relies  are  these :  he  says — "  the  actual  separa-         poolb. 
tion  of  the  parties  in  this  case  was  without  any  reference,  ap- 
parently, to  doubts  entertained  by  both  or  either  as  to  the 
legal  validity  of  their  marriage."     In  this  case,  it  is  true, 
the  original  separation  appears  not  to  have  arisen  from 
any  doubt  with  respect  to  the  validity  of  their  marriage; 
but  almost  immediately  afterwards,  within  two  or  three 
weeks  at  the  utmost,  and  from  that  period  up  to  the  time 
of  the  death  of  Thomas  Poole^  the  invalidity  of  the  mar- 
riage was  insisted  upon  as  a  reason  why  they  should  con- 
tinue to  live  separate.  The  ground,  therefore,  upon  which, 
in  that  case,  the  learned  Judge  relied,  and  to  which  I  have 
referred,  does  not  exist  in  this  case,  but  directly  the  re- 
verse.   The  learned  Judge  goes  on  and  says — **  on  the  con- 
trary, they  separate  by  virtue,  to  some  extent,  of  a  deed  in 
which  the  party  proceeded  against  is  expressly  recognised 
as  the  wife  of  the  party  proceeding  in  this  suit,  and  by 
which  a  separate  maintenance  is  provided  for  her  expressly 
in  that  character  :**  so  that  there,  in  the  very  instrument  in 
which  future  provision  is  secured  to  her,  she  is  stiled  the 
wife  of  the  other  party ;  she  is  supported  and  provided  for 
by  a  deed  of  separate  maintenance,  an  instrument  of  a 
character  peculiar  to  the  case  of  husband  and  wife.     It 
appears  to  me,  therefore,  that  the  circumstances  of  that 
case    are    widely  different  from   the   present,    and   that 
none  of  the  grounds  on  which  that  judgment  proceeded 
exist  in  this  case.     One  fact,  however,  has  been  relied 
upon,  to  which  it  is  material  that  I  should  advert,  which 
is  this,  that,   during    their  separation,  the  overseers  of 
the  parish  appear  to  have  been  applied  to  by  Mrs.  Poole 
for  relief,  and  relief  was  afforded  her  to  the  amount  in 
the  whole  of  about  21.  \2s.  6d.     That  sum  of  2/.  I2s.  6d. 
was  reimbursed  to  the  overseers  by  a  person  of  the  name 
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^^\a^\^^"'  '^^®^  of  the  whole  to  him,  which  was  put  in  as  part  of  the 

plaintiff's  case. 

E.  V.  Williams^  in  support  of  the  rule. — The  verdict 
was  wrong  so  far  as  relates  to  the  three  defendants,  not 
the  elegit  debtors.  The  elegit  and  inquisition  were  a  ne- 
cessary part  of  the  title  of  the  lessor  of  the  plaintiff,  but 
they  could  not  bind  or  affect  or  be  evidence  against  those 
who  were  not  parties.  Their  operation  in  this  respect 
was  the  same  as  that  of  a  lease  and  release  or  other  con- 
veyance, which  would  only  have  been  evidence  against  the 
parties,  and  those  claiming  under  them.  Here,  it  was 
part  of  the  plaintiff's  case,  that  the  three  defendants  were 
in  possession ;  for,  until  the  time  when  the  form  of  the  con- 
sent rule  was  changed  by  the  introduction  of  the  confes- 
sion of  possession,  the  plaintiff  in  ejectment  was  bound  to 
prove  the  defendant's  possession;  and  though  now  the 
consent  rule  supersedes  the  necessity  of  giving  evidence 
on  this  pointy  it  is  no  less  a  part  of  the  plaintiff^s  case. 
That  possession  then  must  be  taken  to  be  a  rightful  pos- 
session ;  at  all  events,  the  plaintiff  must  prove  it  a  wrong- 
ful one,  for  the  defendants  have  a  right  to  stand  upon  their 
possession.  It  is  no  answer  to  say,  that  the  defendants 
may  prove  their  title,  for  that  would  apply  to  every  case  of 
ejectment;  but  the  plaintiff  is  bound  in  this  action,  in  the 
first  place,  to  prove  his  title  strictly.  Suppose  that  this 
action  had  been  brought  against  the  three  only;  would 
the  case  have  been  made  out  against  them?  Can  it  make 
any  difference  that  the  action  is  brought  also  against  an- 
other? 

Lord  Lyndhurst,  C.  B. — In  an  ejectment,  the  plaintiff 
proves  his  primd  facie  title,  and  there  rests  his  case ;  and 
the  defendant  must  meet  that  proof  by  shewing,  either  that 
the  plaintiff  has  not  the  legal  title,  or,  admitting  the  plain- 
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tifTs  title,  that  he  has  a  title  in  himself  which  is  consistent  Exek,  of  Pieoi, 

1831 
with  it.     The  onus  of  proving  this  lies  on  the  defendant, 

and  he  cannot,  merely  because  he  is  admitted  to  be  in  pos- 
session at  the  time  the  ejectment  is  brought,  assume  that 
he  has  a  title,  provided  the  plaintiff's  title  is  proved. 
Now,  in  this  case,  the  lease  is  put  in,  upon  which  the  elegit 
attaches,  and  that  lease  vests  the  property  in  Owen.  The 
presumption  is  in  favour  of  the  continuance  of  the  title  un- 
der that  lease,  and  if  the  defendants  rely  upon  any  thing 
inconsistent  with  that  presumption,  it  is  their  duty  to  shew 
it.  The  title  of  Owen  is  co-extensive  with  the  property 
comprehended  in  the  lease ;  and  the  mere  circumstance  of 
the  defendants  being  in  possession,  as  admitted  by  the 
consent  rule,  appears  to  me  to  amount  to  no  more  than  an 
admission  of  their  being  in  possession  at  the  time  the  eject- 
ment was  commenced.  But  the  onus  of  proving  their 
title  previous  to  the  judgment  lies  on  the  defendants. 

Bayley,  B. — I  quite  agree,  that,  in  order  to  recover  in 
ejectment  upon  an  elegit y  a  good  title  must  be  shewn  against 
all  the  defendants,  in  the  party  by  whom  the  ejectment  is 
brought.  It  is  clear,  that  the  judgment  binds  the  lands 
from  August i  1830;  and  that  Owen  is  entitled  to  the  whole 
property  claimed,  under  the  lease  of  1793.  Now,  Owen 
IS  the  elegit  debtor;  and,  therefore,  the  lessors  of  the  plain- 
tiff have  made  out  a  good  title  to  the  possession  of  the 
whole  property,  except  against  such  persons  as  claim  un- 
der him  by  title  anterior  to  August^  1830.  There  are, 
however,  three  other  persons,  in  addition  to  Owen,  in  pos- 
session of  the  property  at  the  time  the  ejectment  is  brought; 
and  therefore,  in  order  to  get  possession  of  the  whole, 
which,  in  August ^  1830,  the  elegit  creditors  were  entitled 
to,  an  ejectment  is  brought  against  all  those  persons.  They 
are  conusant  of  what  their  title  is,  and  I  have  always  con- 
sidered it  to  be  a  rule  of  pleading,  that  the  party  in  whose 
knowledge  a  particular  fact  is,  is  the  party  upon  whom  the 
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Excfu  of  Pieat,  proof  of  that  fact  lies.   If  the  facts  had  been  stated  in  plead- 

1831.      r  .  .    . 

ing,  and  the  elegU  creditors  had  shewn  title  in  Owen  through 
the  lease,  would  it  not  have  been  necessary  for  the  other  de- 
fendantSy  in  order  to  rebut  the  primd  facie  title  of  the  plain* 
tiff,  to  have  said — that  is  true,  but  Owen  made  us  his  tenants; 
and  to  have  shewn  the  period  at  which  the  tenancy  com- 
menced ?  The  lease  shews  that  Owen  has  the  whole  title 
to  the  whole  property,  and  the  other  defendants  must  come 
in  under  him,  or  adversely  to  him.  Their  title  is  within 
their  own  knowledge,  and  they  must  prove  it;  but  it  is  not 
within  the  knowledge  of  the  elegit  creditors.  If  they  come 
in  under  Owen,  they  can  shew  the  commencement  of  their 
tenancy ;  but  if  they  give  no  evidence  upon  that  subject  to 
shew  that  their  ti(le  commenced  before  August,  1830,  I 
am  of  opinion  tliat  the  evidence  is  sufficient  to  entitle  the 
lessors  of  the  plaintiff  to  recover  against  them ;  because,  af- 
ter evidence  that  the  title  to  the  whole  is  in  the  elegit  debt- 
or, the  onus  of  proof  is  shifted  upon  them. 

Garrow,  B.,  concurred. 

BoLLAND,  B. — The  only  question  is,  upon  whom  the 
onus  of  proof  lies?  and  it  appears  to  me  that  it  lies  upon 
the  defendants.  The  consent  rule  merely  admits  that  the 
parties  are  in  possession  at  the  time  the  ejectment  is 
brought.  The  elegit  creditors  come  in  under  the  same  ti- 
tle as  their  debtor,  and  if  the  debtor  had  brought  an  eject- 
ment against  these  defendants,  they  must  have  shewn  their 
title ;  and  if  they  did  not,  they  would  have  had  no  defence 
to  the  ejectment. 

Rule  discharged. 
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A  testator, 
amongst  several 
other  bequests 
and  devises  to 
bis  grandchil- 


Anthony  f .  Rees  and  Another. 

JttEPLEVIN.     Avowry  and  cognizance  for  rent  due  to 
Walter  Rees.     Pleas — Non  ienuit  and  riens  in  arrear. 

At  the  trial,  at  the  last  Summer  Assizes  for  the  county 
of  Carmarthefif  before  Bosanquet,  J.,  the  question  (a)  was,  <!«"»  g«ve  to 

his  grand- 

whether  Walter  Rees  took  the  legal  estate  in  a  dwelling*  daughter  m.  a 
house  called  Plasbach^  under  the  will  of  his  grandfather,  p^^^^wA  (a 
Griffith  Thomas,  dated  18th  May,  1829,  which  contained  ^tindw  ©rher 

as  follows : —  death  without 

**  I  give  and  bequeath  to  my  daughter  Mary,  the  wife  of  broiher,  w.  r. 
John  Morgan,  of  the  White  Lion,  in  the  village  of  Llan-  J^e'to  Ws'^fe 
darog,  the  sum  of  6/.  yearly,  and  every  year,  as  long  as  "  ^*>« »"™  of 
the  lease  will  last,  to  be  raised  out  of  the  profits  of  the  every  year,'  to 
lease  of  Penlan.    And  further,  I  give  and  bequeath  to  the/reek^Les- 
the  above-named  my  daughter  Mary,  the  house  called  f"^"'  *"^  '*l® 

^^  lease  of  Ptnlon 

Tumble,  after  the  decease  of  her  mother,  my  well-beloved  (a  leasehold), by 

•/•^ii*!  ij-11  1        /n«/eM  therein- 

wife,  to  be  freely  possessed  and  enjoyed  as  long  as  she  after  named, 
lives,  and,  after  her  decease,   to  my  grandson  Griffith  S^e*no?with"* 
Evans,  his  heirs  and  assigns,  for  ever,  together  with  the  »tanding  there 

1  »    1         •  1  1  r       1  "1      '•ouW  be  no- 

two  meadows  belonging  thereto ;  and  further,  to  my  grand-  thing  to  the 

son   Griffith  Evans,   one  bedstead,   one  hanging  press,  fTiong  as  their 
one  table,  one  shelf  and  dresser  in  the  kitchen  of  Pen-  P"*\"^?®' 

'  hved."  Thetes- 

lan.     I  give  and  bequeath  to  my  granddaughter  Mary,  tator  afterwards 

nominated  and 
appointed  E.  F. 
and  O.  H.  "  as  trustees  to  loolrin  that  justice  should  be  duly  administered  between  the  said  par- 
ties."     M,  died  in  the  testator's  lifetime,  and  the  wife  survived  the  testator: — Held,  that  W,  R, 
did  not  take  the  legal  estate,  but  that  it  vested  in  the  trustees. 


(a)  Another  point  was  taken  at 
the  trial.  It  appeared  that  Walter 
Rees  had  only  been  entitled  to  the 
estate  in  question,  on  his  own 
shewing,  since  the  death  of  his 
grandfather,  in  December,  1829; 
and  the  avowry  being  in  the  usual 
form  for  half  a  year's  rent  due  to 


him  on  the  25th  March,  1830,  it 
was  contended,  that  this  was  a  va- 
riance. The  Court,  however,  ou 
the  motion  for  the  rule  nisi,  ex- 
pressed a  strong  opinion  that  the 
verdict  for  the  plaintiff  could  not 
be  supported  on  this  ground. 
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Exch.  of  Pleas,  the  daughter  of  Robert  Rees,  gentleman,  the  house  called 

Plasbach,  where  widow  William  Anthony  now  lives;  and 
if  it  happens  she  dies  without  issue,  then  I  give  and  be- 
queath the  said  house  to  her  brother  Walter  Reesy  to  be 
freely  possessed  and  enjoyed,  his  heirs  and  assigns,  for 
ever;  Do.  to  the  above-named  Walter  Rees,  the  house 
where  David  Davies,  smith,  now  lives,  to  be  freely  pos- 
sessed and  enjoyed,  his  heirs  and  assigns,  for  ever;  Do. 
to  Mary  Jenkins^  my  granddaughter,  the  house  where 
Margaret  David,  widow,  lives;   also  the   house  where 
James  Madoch,  smith,  now  lives,  between  my  two  grand- 
daughters, Mary  and  Margaret  Jenkins;  Do.  to  William 
Evans,  the  house  where  Walter,  the  weaver,  now  lives,  and 
the  smith  shop  on  the  mountain;  Do.  to  my  granddaughter 
Mary  Jenkins,  one  feather  bed  with  the  appurtenances, 
and  one  half  chest  after  the  decease  of  my  beloved  wife; 
and  if  she  shall  happen  to  die  without  issue,  then  I  give 
imd  bequeath  the  same  to  her  sister  Margaret:  and  further, 
I  give  and  bequeath  to  my  well-beloved  wife  the  sum  of 
^L,  yearly  and  every  year,  as  long  as  she  lives,  to  be  paid 
out  of  the  freehold  estate  and  the  lease  of  Penlan,  by  trus* 
tees  hereinafter  named,  and,  at  the  same  time,  notwith- 
standing there  will  be  nothing  to  the  grandchildren  as 
long  as   their  grandmother  lives,   and  all  just  debts  is 
paid ;  and  further,  that  if  it  shall  happen  that  either  of  my 
two  daughters  happen  to  die  in  the  lifetime  of  their  hus- 
bands, then  and  there  my  two  sons-in-law  is  to  find  suffi- 
cient security  for  the  goods  and  chattels  they  have  to  their 
possession  to  the  trustees,  to  be  kept  safe  to  the  children 
of  the  deceased ;  and  if  he  or  they  shall  refuse  to  give  se- 
curity to  the  trustees  for  the  same,  and  further  I  do  or- 
dain and  empower  my  under-named  trustees  to  take  pos' 
session,  that  the  whole  of  my  goods  may  be  kept  safe  for 
my  grandchildren,  and  to  be  divided  between  them  share 
and  share  alike ;  and  my  two  daughters  to  be  my  two  exe- 
cutrix of  this  my  last  will  and  testament :  To  have  and  to 
hold  all  and  singular  my  goods  and  chattels  except  as  be- 
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fore  excepted ;  and  further,  if  any  of  my  relations  shall  at  Ejrch,  of  Pleas, 
any  time  cause  any  trouble  to  the  trustees,  I  do  utterly  ^^^^' 
cut  them  off  from  any  benefit  of  this  my  last  will  and  tes- 
tament. And  further,  at  the  same  time,  I  do  hereby  no- 
minate and  appoint  my  trusty  friends  Morgan  Rees,  gent., 
of  Rhydycerrig,  and  Philip  Walton^  of  Cappel,  as  irus- 
tees  to  look  in  that  justice  should  be  duly  administered  &e- 
tween  the  said  parties.** 

Mary  Rees,  the  sister  of  Walter,  died  without  issue  in 
the  life-time  of  the  testator.  The  testator  died  in  Decem- 
ber ^  1 8^.  The  widow  of  the  testator  was  living  at  the  time 
of  the  trial. 

The  learned  Judge  being  of  opinion  that  the  trustees 
took  the  legal  estate  under  the  will  of  Chriffith  Thomas^ 
directed  a  verdict  for  the  plaintiff,  and  gave  the  defend- 
ant leave  to  move  to  enter  a  nonsuit. 

Accordingly,  Maule  obtained  a  rule  to  enter  a  nonsuit, 
against  which  cause  was  now  shewn  by — 

Russell,  Serjt.,  John  Evans,  and  Malkin. — The  question 
is,  whether  the  legal  estate  is  given  to  the  trustees.  If  it  be 
not,  the  duties  of  the  trustees  cannot  be  performed.  It  is 
a  clearly  established  principle,  that,  where  trustees  are  ap- 
pointed by  a  will,  and  trusts  are  created  to  be  performed 
by  them,  the  law  will  imply  such  an  estate  as  will  enable 
them  to  perform  the  trusts.  Lord  Ellenborough,  in  Trent 
V.  Manning  (o),  says — "  To  be  sure,  trustees  must,  in  all 
cases,  be  presumed  to  take  an  estate  commensurate  with 
the  charges  or  duties  imposed  upon  them."  It  will  be  said, 
that  though  impUcation  may  cut  down  an  estate,  yet,  that 
when  none  is  given,  it  would  be  too  much  to  create  an  es- 
tate by  implication ;  but  the  cases  are  decisive,  that  an  es- 
tate may  be  implied  where  it  is  necessary  for  the  duties 
which  the  trustees  have  to  perform.  Trent  y.  Hanning  is 
directly  in  point.     That  was  a  devise  to  the  testator's  wi- 

(rt)  7  East,  97. 
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Exch.  0/  PUas^  dow,  of  "  SOOL  per  annum  for  life,  in  addition  to  her  join- 
ture;" which  jointure  was  secured  out  of  real  estates,  *'  his 
debts  being  previously  paid ;  and  to  liis  younger  children 
600/.  each,  to  be  paid  respectively  at  twenty-one.*^    The 
testator  afterwards  appointed  ''  A.,  £.,  and  C,  (m  trustees 
of  inheritance  for  the  execution  thereof/'    The  case  was 
first  sent  from  the  Court  of  Chancery  to  the  Common 
Pleas  (a),  and  the  Lord  Chancellor,  not  being  satisfied  (6) 
with  the  certificate  of  the  Common  Pleas,  sent  the  case  for 
the  opinion  of  the  Court  of  King's  Bench  (c).   The  majority 
of  the  Judges  of  that  Court,  {Lawrence ,  J«,  dissentiente)^ 
were  of  opinion  that  the  trustees  took  a  fee  in  the  testator's 
lands.     Mr.  Justice  Lawrence*s  certificate  shews  that  he 
doubted,  on  the  grounds  that  the  testator's  lands  were  not 
at  all  referred  to,  and  that  the  expression  of  *'  inherit- 
ance," used  in  the  will,  was  too  uncertain  to  pass  the  estate. 
The  Lord  Chancellor  having  decided  in  conformity  with 
the  opinion  of  the  Court  of  King*s  Bench,  the  case  was 
taken  to  the  House  of  Lords,  on  appeal,  where  it  was  ulti- 
mately decided  (d)  according  to  the  opinion  of  the  majori- 
ty of  the  Judges  of  the  Court  of  King's  Bench. ,   That  case 
went  much  further  than  is  requisite  for  implying  an  es- 
tate in  the  present  case.     In  Trent  v.  Hanningj  the  free- 
hold estate  was  not  mentioned,  much  less  was  there  an  ex- 
press charge  upon  it,  as  here;  but  the  implication  arose 
from  the  jointure  of  the  wife,  which  was  secured  on  free- 
hold estate,  and  from  the  words  *'  trustees  of  inheritance." 
In  Oates  v.  Cooke  {e)f  the  testator,  after  bequeathing  se- 
veral legacies,  added, ''  these  legacies  to  be  faithfully  paid 
by  my  trustee,  John  Cooke,  every  year,  &c.  &c."    He  af- 
terwards left  ^*  unto  my  trustee  and  executor,  out  of  the 
yearly  rents  of  the  farm,  1/.  10s.  a-year,"  for  repairs,  &c.; 


(a)  Trent  v.  Manning,  1  N.  R.  (c)  7  East,  97- 

117.  (d)  1  Dow,  102. 

{b)  10  Ves.  600.  (e)  Burr.  1634. 
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and  he  afterwards  constituted  John  Cooke  "  sole  execu-  ^<?*-  ^  ^^w, 

1831. 
tor  and  trustee  of  this  my  last  will  and  testament,  he  pay* 

ing  all  my  jast  debts,  legacies,  and  funeral  diarges.**  It 
was  considered  by  the  Court  as  quite  dear  that  the  trus- 
tee took  a  fee.  Lord  Mansfield  observing,  that  he  had  not 
a  particle  of  doubt,  and  Mr*  Justice  Wilmot  «aying,  thi^t 
there  were  trusts  to  be  executed  which  the  trustee  could 
not  execute  and  effectuate  without  having  an  estate  in  fee 
devised  to  hinu  In  the  present  case,  the  trusts  clearly 
could  not  be  executed  unless  the  trustees  took  the  legal 
estate;  for,  how  could  they  pay  the  \0L  a-year  out  of  the 
freehold,  without  having  the  legal  estate?  Doe y.  Wood- 
house  (a)  very  closely  resembles  the  present  case,  and  is  a 
strong  authority  in  the  plaintiff's  favour.  They  also  cited 
Doe  d.  Leicester  v.  Biggs  (6),  and  Jenkins  v.  Jenkins  (c). 

Maule  and  E.  V.  Williams^  contra. — The  words  of  the 
devise  to  the  granddaughter  Mary^  and,  after  her  death, 
to  Walter  ReeSt  amount  to  an  express  devise  of  a  legal 
estate;  and  the  question  is,  whether  implication  can  be  ad- 
mitted to  defeat  such  express  devise.  The  cases  which 
have  been  cited  by  the  other  side  do  not  bear  out  the  ar- 
gument contended  for  in  its  generality.  Oates  v.  Cooke^ 
which  has  been  cited  from  Burrow^  is  also  reported  in  Sir 
¥F.  Blackstone's {d)  Reports;  and  from  that  report  it  ap- 
pears that  one  of  the  annuities  was  given  to  the  heir,  which 
clearly  shewed  that  he  was  not  to  take,  and  then  there 
was  nobody  else  to  take  except  the  trustee ;  that  circum- 
stance clearly  excluded  the  devolution  to  the  heir.  In 
Trent  v.  Hamnng^  Mr.  Justice  Lawrence  differed  from  the 
rest  of  the  Court  of  King's  Bench;  so  that  (the  Common 
Pleas  being  unanimous)  five  judges  were  of  a  contrary 
opinion  to  that  expressed  by  three  in  the  King's  Bench, 

(a)  4  T.  R.  89.  (c)  1  WiUes,  650. 

(6)  2  Taunt.  109.  (rf)  Sir  W.  Bl.  543. 
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Exch.  of  Pleas,  In  the  House  of  Lords,  too,  the  case  was  treated  as  a 
1831. 

very  doubtful  one  by  the  Lord  Chancellor.     The  words 

there  were  much  stronger  than  in  the  present  case.  The 
Court  had  only  to  supply  the  word  ^^my,"  to  make  the 
expression  "  of  inheritance**  clearly  referable  to  the  land- 
ed property.  In  this  case,  the  parties  are  appointed  as 
trustees  to  see  justice  done;  that  is,  to  form  a  kind  of 
domestic  forum.  That  differs  very  much  from  the  words 
**  of  inheritance,**  used  in  Trent  y.  Hanning.  In  that  case 
the  trustees  could  not  possibly  have  performed  the  duties 
without  taking  a  fee;  and  there  would  have  been  a  total 
failure  of  the  bequests  to  the  children,  if  that  construction 
had  not  prevailed.  The  words  ''  of  inheritance*'  in  that 
case,  were  the  chief  ground  of  the  decision,  and  there 
are  no  such  words  here.  To  the  last,  Trent  v.  Hanning 
was  treated  as  a  case  orvery  great  doubt.  Doe  v.  Wood- 
house  is  a  very  different  case  from  the  present.  There 
were  directions  in  the  beginning  of  the  will,  that  the  trus- 
tees should  pay  debts,  &c  There  was  a  legacy  to  the 
heir-at-law,  and  no  express  estate  was  given  after  the 
death  of  the  wife.  An  express  estate  cannot  be  destroyed 
by  implication.  In  Bamfield  v.  Popham  (a),  it  was  resolv- 
ed, that  words  of  implication  in  a  will  should  never  destroy 
what  was  before  expressed. 

[Lord  Lyndhurst,  C.  B. — Suppose  an  estate  in  fee  were 
given  in  terms  to  the  trustees,  would  not  that  be  consistent 
with  the  other  facts.  The  will  would  then  give  the  legal  es- 
tate to  the  trustees,  and  the  equitable  estate  to  those  be- 
neficially interested.  The  only  way  to  reconcile  all  parts 
of  the  will  is,  to  give  the  trustees  the  legal,  the  other 
parties  the  equitable  estate]. 

There  is  an  express  legal  estate  given  in  the  prior  part 
of  the  will. 

[Bay ley,  B. — It  is  too  strong  to  say  an  express  legal 

(a)  1  Pere  Wms.  64. 
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estate ;  if  the  testator  had  said,  I  give  such  an  estate  to  my   Bxek.  ofpuat^ 
granddaughter,  and  had  said,  I  mean  the  legal  estate, 
that  would  be  an  express  legal  estate;  but,  if  you  use 
words  which  denote  either  a  legal  or  an  equitable  estate,  it 
18  difficult  to  say  that  you  give  an  express  legal  estate]. 

Primdfacie^  at  least  in  the  first  part  of  the  will,  there  is 
an  express  legal  estate;  and  there  is  not  any  necessity  for 
an  implication  of  any  estate  in  the  trustees.  The  will  may 
be  carried  into  effect  without  such  implication.  They  are 
simply  mentioned  as  trustees  to  look  in  and  see  justice  done 
between  the  parties.  The  person  who  framed  this  will 
had  probably  in  view  the  supervisors,  who  formerly  were 
mentioned  in  testamentary  dispositions  (a).  It  was  for- 
merly usual  to  appoint,  not  merely  trustees  and  executors, 
but  supervisors,  who  were  to  overlook  them,  and  see  that 
the  will  was  properly  executed.  Besides,  the  payment  of 
debts  and  provision  in  favour  of  the  widow  would  be  good 
by  way  of  charge,  without  implying  any  estate  in  the  trus- 
tees. The  proper  construction  is,  that  the  trustees  take 
an  annuity  or  rent-charge  as  trustees  for  the  widow,  and 
they  are  to  raise  and  pay  it  over  to  the  widow.  This  con- 
struction would  carry  the  whole  of  the  intention  of  the 
testator  into  effect.  If  a  legal  estate  in  the  trustees  must 
be  presumed,  why  not  a  legal  rent-charge  with  powers  of 
distress  and  entry,  which  would  be  a  natural  and  proper 
mode  of  supporting  the  widow. 

[Bayley^  B. — You  would  prefer  the  circuitous  and  ha- 
zardous mode  of  a  distress,  to  the  trustees*  having  the 
lands,  so  as  to  be  able  to  receive  the  rents,  and  pay  them 
over  according  to  the  provisions  of  the  will]. 

In  Wilkinson  v.  Adams  (6),  Lord  Eldon  says:  ''With 
regard  to  that  expression,  necessary  implication,  I  will  re- 
peat  what  I  have  before  stated   from  a  note  of  Lord 

(a)  Jacob's  L.  D.  "  Supcrmor."  (h)  1  Vez.  &  B.  466. 
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^*'**  *//*'***'  ate  the  objects  of  the  testator.    In  my  opuiion,  however, 

the  power  which  this  testator  meant  the  trustees  to  have, 
was  not  one  for  the  execution  of  which  they  would  be 
forced  into  a  Court  of  Ekjuity,  or  be  driven  to  distrain. 
If  trustees  are  to  pay  out  of  the  lands,  there  are  many  cases 
which  shew  that  they  must  take  the  legal  estate.  Upon 
the  whole,  I  entertain  no  doubt  that  the  legal  estate  was 
vested  in  the  trustees,  it  being  necessary  for  the  perform- 
ance  of  their  duties.  Doe  v.  fFoodkouse  goes  almost  the 
whole  length  of  the  present  case. 

Oarrow,  B.,  concurred. 

BoLLAND,  B. — It  has  been  contended,  that  the  trustees 
mentioned  in  this  will  were  only  intended  to  be  supervisors, 
or  friendly  arbitrators,  to  constitute  a  species  of  domestic 
Jorum.  But  if  we  look  at  the. earlier  parts  of  the  will,  we 
shall  find  that  the  trustees  are  mentioned  again  and  again, 
and  in  a  way  which  shews  that  they  have  duties  to  perform 
as  trustees.  Thus,  the  trustees  are,  in  certain  events,  to 
take  security  for  the  personalty,  to  take  possession  of  it, 
and  to  keep  it  for  the  grandchildren.  It  is  not  until  the 
end  of  the  will  that  the  words,  **  to  look  in  that  justice 
should  be  duly  administered,**  are  introduced.  I  cannot 
distinguish  this  case,  in  principle,  from  Doe  v.  Woodhouse* 
It  being  necessary  for  the  performance  of  their  duties  that 
the  trustees  should  take  the  legal  estate,  I  am  of  opinion 
that  it  did  not  vest  in  fFalier  Rees^  and,  consequently, 
that  this  rule  must  be  discharged. 

Rule  discharged. 
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Exch.  of  Pkas, 
1831. 

GifisoN  V.  White.  ''"■"""''^      ^ 

f^OMYNf  on  behalf  of  the  baily  having  obtained  a  rule  Where  a  de- 
nisi  for  time  to  render  the  defendant,  who  was  in  the  cus-  [^^f^y  under  a 
tody  of  the  keeper  of  Newgate ^  under  a  warrant  from  warrant  of  com- 

missionen  of 

commissioners  of  bankrupt,  and  was  to  be  brought  before  bankrupt,  the 

^1  •     •  *         i»        J  Court  will  en- 

the  commissioners  in  a  few  days—  i^^^  ^^  ^^^ 

for  rendering 
the  defendant, 

Butt  shewed  for  cause,  that  the  bail  had  not  justified ;  though  the  bail 
and  contended,  that  they  could  make  no  motion  until  by  ^ed!  ^  ^^  ' 
justification  they  were  in  Court. 

But  the  Court  said,  that,  as  the  defendant  was  as  it  were 
in  criminal  custody,  and  the  bail  could  not  make  the  render 
in  due  time,  this  was  an  exception  to  the  general  rule,  and 
therefore  the  bail  ought  to  have  .time  to  render. 

Rule  absolute. 


Poole  v.  Salter. 

In  this  case  the  defendant  had  pleaded  judgment  reco-  The  Court  re- 
vered; and  there  Hot  being  time  in  the  remainder  of  this  ^jj^^of 

term  for  the  plaintiff  to  move  for  a  rule  to  produce  the  re-  judgment  re- 
covered, on  affl- 

COrd —  davit  of  its 

being  totally 
foUe,  though 

Alexander  moved,  on  affidavits  that  the  plea  was  total-  there  did  not 

*  ^  remain  time  for 

ly  false,  to  be  at  liberty  to  treat  the  plea  as  a  nullity,  and  the  plaintiff  to 
sign  judgment;  and  he  urged,  that  the  plaintiff  would  be  fbe  termThe 
delayed  until  next  term,  if  this  course  were  not  allowed.       iTtotoke^hf' 

regular  step* 
for  that  purpose 

It  appeared  that  the  plea  had  been  delivered  in  time  for  in  the  earlier  - 
tlie  plaintiff  to  have  proceeded  and  got  his  judgment  in  the  ^"^  °  *  ^'"* 
usual  way.     And — 
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Exch,  of  Pleas,       Per  Curiam. — You  should  have  taken  the  regular  steps 
1S31. 

to  have  obtained  judgment  in  the  earlier  part  of  the  term. 

Rule  refused. 


^.  J^-^ .  yy^*  ^  HODGKINSON  V.  WUALLEY. 

A  plaintiff  can-  it.  V.  RICHARDS  had  obtained  a  rule  to  discharge  the 
current  wriu  of  defendant  out  of  custody,  on  the  ground  (a),  that  the  ca- 
*B/^an*d*a«*ii  -  ^'^*  ^^  Satisfaciendum  under  which  he  had  been  taken, 
der  both;  and      had  been  issucd  before  the  return  of  a  concurrent  writ  of 

therefore  where  _ 

a  defendant  waa  fieri  facias^  Under  which  a  levy  had  been  made.  The  whole 
CO.  #a. "before  amount  of  the  levy  was  paid  over  to  the  landlord  for  rent, 
the  return  of      under  8  AnnCy  c.  14,  s.  1,  except  the  sum  of  17*.  6rf.,  which 

a /./a.  under  >  »         »  r 

which  the  plain-  went  towards  the  expenses  of  the  execution. 

tiff  had  seized, 
though  the 

whole  amount         FoU^tt  shewed  cause. — The  plaintiff  had  a  right  to  is- 

of  the  levy  was  •         i  i  «  n^T 

swallowed  up  sue  both  writs,  but  only  to  execute  one  (6).  Ihe  ques- 
ciaim*for  rent,  *  ^^^^>  then,  is,  whether  there  was  any  execution  of  i)\e  fieri 
except  17«.6</.,  facias?   Now  here,  the  rent  swallowed  up  all  except  the 

which  went  to-    •'  '     ^  r  r 

wards  the  ex-  sum  of  lls.  6d.,  which  must  go  towards  the  expenses. 
execution— The  There  was,  therefore,  no  occasion  to  return  the  writ  of 
ed  the^end-*  •^^*  factoSy  as  nothing  was  done  under  it  towards  satisfy* 
ant  out  of  cus-    ing  the  plaintiff. 

tody. 

Bayley,  B. — The  record  would  be  irregular  if  this  rule 
were  not  made  absolute,  for  there  would  appear  an  award 
of  both  a  fieri  facias  and  a  capias  ad  satisfaciendum  at  the 

(a)  Another  ground  was,  that  uriis  abandoned  this  point,  con- 

the  cognovit  on  which  the  judg-  ceding  that  there  was  no  rule  of 

nient  had  been  entered,  had  been  this  Court  on  the  subject  appli- 

obtained    from     the    defendant  cable  to  cognoviU, 

whilst   in   custody,    without    the  (6)  MilUr  v.  Purnell,  6  Taunt, 

presence  of  an  attorney ;  but  Rich-  37 1 . 
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same  time.     No  doubt,  both  may  issue  together,  because  ^^h.  of  Pi§tu, 
the  practice  is  not  to  enter  them  on  the  record  if  nothing  ^  '  ^ 

is  done.  But,  if  you  execute  one,  you  must  make  an  en-  HooGKinaoM 
try  of  the  return  of  that,  before  you  can  award  the  other.  Whallet. 
Here,  there  has  been  a  seizure  under  the  fieri  facias ;  and 
if  an  action  of  trespass  were  brought  for  the  seizure,  you 
would  have  to  justify  under  the  fieri  facias.  It  is  clear, 
on  principle,  that  you  cannot  have  two  writs,  and  act  under 
both  at  the  same  time  (a). 

The  rest  of  the  Court  concurring,  the  rule  was  made^- 

Absolute,  with  costs,  if  defendant  would  un- 
dertake to  bring  no  action;  without 
costs,  if  he  would  not. 

(«)  See  Edmond  v.  Hom,  9  Price,  5. 


Wilson  v,  Minchin* 
JlL ATT  shewed  for  cause,  against  a  rule  obtained  by  Security  for 
FoUett^  calling  on  the  plaintiff  to  find  security  for  costs,   applied  for,  «f- 
that  an  order  for  time  to  plead  had  been  granted ;  and  he  ^*"J*'^*'/" 
cited  Duncan  v.  Stent  (a). 

[Bay ley,  B. — That  was  after  plea  pleaded]. 

The  party,  here,  is  in  the  same  situation,  by  taking  an 
order  for  time  to  plead,  as  if  he  had  actually  pleaded. 

Bayley,  B. — A  defendant  may  come  to  ask  for  security 
for  costs  at  any  time  before  plea  pleaded.  The  principle 
is,  that  the  application  should  be  made  in  the  earliest 
stage  of  the  proceedings,  in  order  to  avoid  unnecessary 
expense. 

(a)  5  B.  &  A.  702;  1  D.  &  R.  348. 
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Exeh.  of  PUas,      The  rest  of  the  Court  concurring.    The  rule  was  made 

^     absolute. 
Wilson  Rule  absolute  (a). 

V. 
MlNCUlN. 

(a)  See  Chitty's  Practice,  102. 


Anonymous. 
The  Court  will    X  HIS  was  an  action  by  two  plaintiffs. 

not  order  fecuri- 
ty  for  costs,  oa 

the  ground  of         FoUcit  had  obtained  a  rule  for  security  for  costs,  on  the 

oneofthepuun-  ^    ^    "* 

tiflb  being  reti-    ground  of  one  of  the  plaintiffs  residing  abroad;  against 

dent  abroad,  ,  .  . 

where  another      Wnicn— 
oftheplaindA 
is  resident  in 

this  country.  Plait  now  shewed  for  cause,  that  the  other  plaintiff  re- 

sided in  this  country. 

Bayley,  B. — I  know  of  no  case  in  which  security  for 
costs  has  been  required,  where  one  plaintiff  was  in  this 
country  and  the  other  abroad. 

The  rest  of  the  Court  concurred,  and  the  rule  was  dis- 
charged. 

Rule  discharged  (a). 

(a)  See  Tidd,  635. 
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Etch,  nf  Pleatt 
1831. 

Perry  v.  William  Turner,  James  TurneRi  and  Isaac 

Joel. 

tl  UDGMENT  had  been  entered  up,  and  execution  issu-  A  cogno^u,  dat- 
ed on  a  cognovit^  dated  3fd  November^  by  which  an  in-  (^,  by  which  5t 
stalment  of  5/.  was  to  be  paid  on  the  5th,  and  the  remain-  '"■^^  ^u^*^**^ 

'^  '  on  the  5th,  and 

der  of  the  plaintifF*s  demand  at  other  specified  periods,  and  the  residue  of 

the  plaintiff  was  to  be  at  liberty  to  enter  up  judgment  and  is-  demand  at  aut- 

sue  execution  for  the  whole  on  any  default.     The  two  Tur-  ^gfeaffheiMat 

ners  had  signed  the  cognovit  on  the  3rd  November ,  but  the  ^^^^J  ^  rign 

^  °  '  judgment  and 

Other  defendant,  Isaac  Joel^  did  not  sign  it  until  the 7th,  the  iwue  execution 
first  instalment  being  then  due,  and  a  default  having  been  ^„  i^q^  ^^ 
made  by  its  non-payment.     On  the  morning  of  the  7th  ?"'i,^^^^* 
November^  one  of  the  defendants  went  to  the  office  of  the  Mts,  w.  7.  and 
plaintiff's  attorney,  and  paid  a  clerk  there  5/.,  and  asked  for  and  by  die  other 
a  receipt,  and  that  the  payment  of  the  first  instalment  should  ^*^^^  ^*  Qn 
be  indorsed  on  the  cognovit;  when  he  was  informed  by  the  the  7th,  the  first 

1111  11111  1  .A  instalment  was 

clerk  that  the  attorney  had  locked  up  the  cognovtt.  At  ten  paidtothepiain- 
o*clock  on  that  day  judgment  was  signed.  The  plaintiff's  at-  cierk,*who"had' 
tomey  informed  the  plaintiff  of  this  payment,  and  received  ™*  •utiwriiy  to 
instructions  to  give  no  further  indulgence.  He  thereupon  subsequently, on 
gave  the  defendants  notice  that  he  should  insist  on  the  de-  ment  was  sign- 
fault  ;  and,  on  the  8th,  gave  a  notice  of  the  taxation  of  costs  *otiw"^M*^*n 
for  the  next  day,  the  9th,  which,  upon  the  application  of  *<>  *««  «mi»  on 

i*  1       1   1.      1  1  .111/^1         ^      the  9th,  which, 

one  of  the  defendants,  was  postponed  until  the  lOth.     On  at  the  request 
the  evenmg  of  the  9th,  the  plaintiff's  attorney  sent  by  post  Sf„Xnte?!l^^ 
a  notice  to  one  of  the  defendants,  to  attend  the  taxation  of  po«tponed  tiu 

,  the  lOth.    On 

costs  at  two  o  clock  the  following  day,  which  was  received  the  morning  of 

at  ten  o'clock  of  the  morning  of  the  10th.   The  defendants'  defendants'  at- 

attorney  attended  at  the  office  at  two  o'clock;  but,  finding  I^J^ti^'^tcTat-* 

that  the  Master,  who  does  not  attend  until  three,  was  not  tend  the  taxation 

of  costs  at  two 
o'clock  that 
day;  he  did  not  attend,  and  the  costs  were  taxed  in  his  absence: — Held,  that  the  judgment  was  re- 
gular— that  the  execution  of  /.  J.,  on  the  7th,  related  back  to  the  3rd — that  the  acceptance  of  the 
instalment  by  the  clerk  without  authority  did  not  waive  the  default — and  that  it  was  unnecessary, 
under  the  circumstances,  to  give  a  full  day's  notice  to  tax  costs  on  the  10th. 

Quart,  whether  the  omission  to  give  one  day's  notice  to  tax  costs  renders  a  judgment  for  debt 
and  costs  irregular. 
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Exch.  of  Pleat,  there,  and  that  the  plaintiff's  attorney  was  not  come^  he 

V ^  *  >     went  to  the  oflSce  of  the  plaintiff's  attorney,  and  told  a  clerk 

Perry        that  it  was  not  Convenient  for  him  to  attend  that  day;  but 
Turner.       the  clerk  told  him  that  the  plaintiff's  attorney  was  gone  to 
the  office  with  the  papers,  which  was  the  fact;  and  the  costs 
were  taxed  in  the  absence  of  the  defendants'  attorney. 

A  rule  rJsi  having  been  obtained  by  Lloyd  HaU  to  set 
aside  the  judgment  and  execution  for  irregularity,  upon 
the  following  grounds:— ;/{rtf^,  that  the  cognovit  had  not 
been  signed  by  Joel  before  the  first  default ;  secondly ^  that 
the  notices  of  taxation  were  insufficient ;  and  li$sily,  that 
judgment  could  only  be  entered  up  for  the  one  instahnent 
due — 

Aglionby  shewed  cause. — The  first  instalment  became 
due  before  the  cognovit  was  executed  hy  Joel;  but,  by  the 
execution,  he  placed  himself  in  the  same  situation  as  if  he 
had  executed  the  cognovit  at  the  time  it  bears  date.  It  is 
a  joint  judgment  upon  a  joint  cognovit;  and  the  execution 
of  Joel  relates  back  to  the  period  when  it  was  executed  by 
the  other  defetidants.  The  first  notice  of  taxing  costs  was 
regular,  and  in  strict  pursuance  of  the  rule  of  Court  (a) : 
that  was  postponed  at  the  request  of  the  defendant,  and  a 
fair  and  reasonable  notice  was  given  for  the  10th.  It  is 
not  necessary,  under  such  circumstances,  that  a  full  day's 
notice  should  be  given.  By  the  terms  of  the  defeazance, 
upon  one  default  the  plaintifi*  is  entitled  to  sign  judgment 
for  the  whole  debt. 

Lloyd  HaU,  in  support  of  the  rule. — The  judgment 
cannot  stand  against  the  defendant  Joel,  who  signed  the 
cognovit  after  the  default  was  made,  upon  which  the  judg- 
ment proceeds.  At  the  time  of  the  default  he  was  no  par- 
ty to  the  cognovit,  and  could  not  be  bound  by  it;  as  in 

(a)  Ante,  Vol.  1,  p.  472,  pi.  12. 
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the  case  of  a  deed,  which  only  binds  from  the  date  of  the  Ej^c^.  of  pu<u, 

•  1831. 

actual  e:iecution.     The  notices  of  taxation  are  irregular, 

not  being  served  upon  the  attorney  for  the  defendants ; 
and  the  last  is  also  irregular,  because  it  was  not  served 
one  whole  day  previous  to  the  time  of  taxing  the  costs. 
There  w^  in  fact,  therefore,  no  regular  allocaiur;  and,  with- 
out an  aUooatur^  a  judgment,  which  includes  costs,  is  not 
final.  Butler  yi.  Bulkeley  (a).  Without  a  final  judgment,  the 
execution  cannot  be  supported«  Lastly^  execution  could 
only  issue  for  the  instalment  due.  The  cognovit  is  merely 
a  security  for  the  regular  payment  of  the  instalments,  in 
the  nature  of  a  penalty,  which  cannot  be  treated  as  liqui- 
dated damages*  Astley  y,  Weldonijb)^  Charrington  v. 
Laing  (c),  Kemble  v.  Farren  (ef). 

[Bayley,  B. — In  Charrington  v.  Laing^  the  defeazance 
was  conditioned  for  the  performance  of  several  acts  with- 
in a  certain  time,  some  of  which  were  performed.  The 
Court  admitted  the  judgment  to  be  regular,  and  referred 
it  to  the  Prothonotary  to  inquire  what  was  actually  due  to 
the  plaintiff.] 

The  money  was  paid  before  the  judgment  was  actually 
signed.  There  was,  therefore,  no  cause  for  signing  the 
judgment;  and  the  execution  should  at  all  events  be  staid, 
the  judgment  standing  as  a  security  for  the  payment  of  the 
future  instalments. 

Bayley,  B.  {e) — If  any  injustice  has  been  done  by  the 
Master's  taxing  the  costs  in  the  absence  of  the  defendant's 
attorney,  it  may  be  sent  back  to  him  to  see  whether  there 
should  be  any  deductions.  But,  independently  of  that 
consideration,  the  judgment  and  execution  seem  to  me  to 
be  regular.  The  objection  to  the  judgment  is,  that  when 
the  cognovit  was  executed  by  Joel,  one  of  the  defendants^ 

(a)  8  Moore,  104;  1  Bing.  243.         {d)  6  Bingh.  141. 

(6)  2  B.  &  P.  346.  (e)  Lord  Lyndhurst,  C.  B.,  wa» 

(c)  6  Bingh.  242.  sitting  in  Equity. 
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Exeh.  of  Pieas,  the  time  for  payment  of  the  first  instalment  had  gone  by ; 

and  therefore,  that  though  the  cognovit  in  form  was  to 
give  indulgencei  in  effect  it  was  forfeited.  I  am,  however, 
of  opinion,  that  when  the  party  executed,  he  executed  sub- 
ject to  all  the  same  consequences  as  if  he  had  executed  it 
at  the  time  when  it  bore  date.  The  date  shews  to  what 
period  of  time  the  cognovit  may  be  considered  as  re- 
ferring, that  is,  the  3rd ;  it  was  then  executed  by  two  of 
the  defendants,  and  the  third  does  not  execute  it  until  the 
7th;  but  when  he  does  execute,  he  agrees  to  the  lan- 
guage of  the  cognovits  and  puts  himself  in  the  same  situa- 
tion as  if  he  had  executed  on  the  3rd.  He  might  think, 
and  hope,  and  expect  that  judgment  would  not  be  imme- 
diately signed ;  but  there  was  nothing  to  prevent  the  plain- 
tiff from  doing  so.  I  think,  therefore,  that  his  execution 
related  back  to  the  time  of  the  date;  and  that  the  plaintiff 
was  at  liberty,  if  he  thought  fit,  to  insist  on  his  right  imme- 
diately to  sign  judgment  on  the  cognovit. 

On  the  morning  of  the  7th,  however,  it  appears  that  the 
instalment  was  paid ;  and  if  that  had  been  accepted  by  a 
person  having  full  authority,  as  a  waiver  of  the  default, 
such  waiver  would  be  binding;  but  here,  the  payment  was 
merely  to  the  attorney's  clerk ;  and  the  attorney  had  prudent- 
ly locked  up  the  cognovit,  so  that  no  one  could  indorse  any 
payment  upon  it.  The  attorney,  instead  of  accepting  the 
money  as  a  waiver,  is  instructed  by  the  plaintiff  to  give  no 
indulgence,  but  to  proceed  immediately;  and  he  then  gives 
a  notice  to  the  parties  that  he  intends  to  insist  on  the  de- 
fault, as  if  no  payment  had  been  made. 

Then,  are  the  proceedings  irregular  on  the  other  ground, 
that  no  regular  notice  of  the  taxation  of  costs  has  been  given  ? 
On  the  8th,  a  regular  notice  is  given  for  the  9tb ;  and  if  the 
taxation  had  taken  place  on  that  day,  there  could  have  been 
no  objection ;  but,  in  the  meantime,  one  of  the  parties  makes 
an  application  to  the  plain  tiff**s  attorney  to  have  the  taxation 
postponed.    As  the  taxation  binds  all,  each  has  a  right  to 


3 

MICHAELMAS  TERM^  2  WItL.  IV.  9 

ask  for  such  indulgence.  I  am  not  clear  that  the  plaintiff  Exch.  of  PUas, 
might  not  have  taxed  on  the  lOth,  after  what  had  taken 
place,  without  giving  any  further  notice;  but^  at  all  events, 
he  was  not  bound  to  give  the  one  day's  notice ;  and  if  he 
gave  a  fair  and  reasonable  notice,  liis  proceedings  were 
not  irregular.  Now,  it  appears,  that,  on  the  evening  of 
the  9th,  a  notice  was  put  into  the  post,  which  found  its 
way  to  the  defendant's  attorney  on  the  following  morning. 
That  notice  was  for  two  o'clock  on  the  10th;  it  is  known, 
however,  that  the  Master  does  not  attend  until  three,  and, 
therefore,  that  is  a  notice  of  two  for  three.  The  defend- 
ant's attorney  goes  at  two,  and  not  finding  the  plain  tifi^s 
attorney  in  attendance,  he  goes  to  the  office  of  the  plain- 
tiff's attorney,  and  tells  his  clerk  that  it  is  not  convenient 
for  him  to  attend  any  longer  on  that  day ;  but  it  is  not 
sworn  that  it  was  inconvenient  for  him  to  attend.  The 
clerk,  however,  did  not  acquiesce  in  any  delay,  but  in- 
formed him  that  the  attorney  for  the  plaintiff  was  gone  to 
the  Master's  office  with  the  papers.  If  the  defendant's  at- 
torney had  gone  then,  he  might  have  been  present  at  the 
taxation  which  then  took  place. 

I  have  cautiously  avoided  expressing  any  opinion  as  to 
whether  a  neglect  to  give  notice  of  taxation  of  costs  gives 
the  defendant's  attorney  a  right  to  set  aside  the  proceed- 
ings for  irregularity.  The  Court  has  made  an  order  regu- 
lating what  notice  shall  be  given ;  but  it  has  not  said  what 
the  consequences  of  not  following  that  order  shall  be.  It 
may  be,  that  the  Court  would  consider  it  as  a  matter  on 
which  they  are  to  use  their  discretion  in  each  particular 
case,  and  that  in  some  cases  they  would  set  aside  the 
judgment,  in  others  they  would  not  (a). 

Upon  the  whole,  I  am  clearly  of  opinion  that  we  cannot 
treat  this  as  an  irregular  judgment. 

(a)  See  Shaw  v.  EvanSf  10  East,  rules  of  Court,  which  are  merely 

5/6,  and  MUkr  v.  Bowden,  ante,  directory,  does  not  avoid  the  pro- 

VoL  1,  p.  563,   in  which  it  was  ceedings. 
holden  that  a  non-compliance  with 
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Etch,  df  Pleas,       Garrow  and  BoLLAND,  Barons,  concurred;  and  the 
1831.  , 

rule — 

Was  discharged  without  costs ;  the  Master  to 

say  whether  any,  and  what,   deduction 

should  be  made  from  the  amount  of  the 

costs  as  taxed. 


There  must  be 
three  attempts 
to  serve  the  ve- 
ntre before  a 
disiringas  can 
be  obtained. 


Fisher  v.  Goodwin. 

>StEER  moved  for  a  distringcis.     The  affidavit  only 
stated  two  attempts  to  serve  the  defendant. 

Bayley,  B. — There  must^  in  general,  be  at  least  three 
attempts  to  serve  the  defendant  with  the  venire^  at  his  resi- 
dence. The  affidavit  must  state  where  the  residence  is, 
and  disclose  the  answers  given  to  the  inquiries  after  the 
defendant,  in  order  that  the  Court  may  see  that  the  de- 
fendant is  in  the  neighbourhood^  and  keeps  out  of  the  way 
to  avoid  the  service. 

Rule  refused. 


Wood  v.  Benson. 


GaaranUe— "  I  AsS  UMPSl  T  by  the  clerk  of  the  Manchester  Gas  Works, 
(JEndff)fo?aii  on  the  following  guarantie,  signed  by  the  defendant: — 


t€ 


I»  the  undersigned,  do  hereby  engage  to  pay  the  di- 


the  gas  which 
may  be  consum- 
ed in  the  Minor 

during  the  time   Tcctors  of  the  Manchester  Gas  Works,  or  their  collector, 

it  is  occupied  by 
A,  B,;  and  I 

also  engage  to  pay  for  all  arrears  which  may  be  now  due." — Heldj  that  the  agreement  was  void 
at  to  the  arrears,  but  that  the  amount  of  the  gas  subsequently  supplied  might  be  recovered  un- 
der a  count  for  goods  sold. 
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for  all  the  iras  which  may  be  consumed  in  the  Minor  The-  BxcH,  of  Pleats 

.  .  .  1831. 

atre,  and  by  the  lamps  outside  the  theatrci  during  the  time 

it  is  occupied  by  my  brother-in-law,  Mr.  Neville;  and  I  do 

also  engage  to  pay  for  all  arrears  which  may  be  now  due. 

Witness  my  hand,  this  10th  day  of  August,  l&JO/' 

• 

There  was  a  count  for  gas  and  goods  sold  and  delivered. 
Plea,  the  general  issue. 

At  the  trial,  before  Parke,  J.,  at  the  last  Summer  As- 
sizes for  the  county  of  Lancaster,  it  appeared  that  13/. 
I5s.6d.  was  due  for  arrears,  and  15/.  4^.  6c/.  for  gas  sup- 
plied after  the  guarantie  was  given.  It  was  objected,  that 
there  was  no  consideration  apparent  on  the  face  of  the  in- 
strument for  the  promise  to  pay  the  arrears;  and  that  the 
agreement,  therefore,  being  void  as  to  part  under  the 
statute  of  frauds^  was  void  as  to  the  whole. 

The  learned  Judge  directed  the  Jury  to  find  a  verdict 
for  the  plaintiff  for  29L,  and  gave  the  defendant  leave  to 
move  to  enter  a  nonsuit. 

Joshua  Evans  accordingly  obtained  a  rule  to  enter  a  non- 
suit, citing  Leey.  Barber  (a),  Lexingtonv.  Clarke {b),  Cha- 
ter  V.  Beckett  (c),  and  Thomas  v.  fFiUiams  (rf). 

Wightman  shewed  cause. — The  objection  made  in  this 
case  was,  that  the  consideration  for  the  by-gone  debt 
was  not  sufficiently  apparent  on  the  face  of  the  agree- 
ment; and  then,  that,  if  the  agreement  was  void  in  part, 
it  was  void  in  toto;  and  that  even  the  demand  subse- 
quently accruing  could  not  be  recovered.  The  consi- 
deration, however,  for  the  whole  of  the  promise  is  the 
future  supply  of  gas ;  and  the  order  in  which  the  parts  of  the 
agreement  occur  is  of  no  consequence,  if  it  can  be  collect- 
ed that  the  subsequent  supply  of  gas  was  intended  to  be 

(a)  2  Anstruther,  426,  note.  (r)  7  T  R.  201. 

(h)  2  Vent.  223.  (i/)  10  B.  &  C.  664. 
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£xch.  of  Pleat,  the  Consideration  for  both  branches  of  the  promise.     Rus* 

sell  V.  Moseley  (a)  is  expressly  in  point.    The  guarantiee 
there^  was — '^  I  hereby  guarantee  the  present  amount  of 
Miss  H.  M.i  due  to  S.  ^  Co.,  of  l\2lAs.4d.,  and  what 
she  may  contract  from  this  date  to  the  SOth  September 
next."    The  terms  of  the  instrument  in  that  case  are  al- 
most precisely  similar  to  the  present;  and  the  plaintiff  must 
succeed 9  unless  the  Court  should  be  of  opinion  that  JRfi^f^// 
V.  Moseley  was  wrongly  decided.     But,  at  all  events,  the 
plaintiff  is  entitled  to  recover  for  the  goods  supplied  since 
the  making  of  the  agreement :  he  may  recover  them  on  the 
count  for  goods  sold.    Suppose  that  the  agreement  had 
stopped  after  the  first  part  of  the  promise;  it  would  clearly 
have  been  an  original,  and  not  a  collateral  order.    It  was 
not  necessary  to  declare  specially  for  the  goods  supplied 
since,  for  there  was  an  original  order  of  the  gas  by  the 
defendant,  and  a  promise  to  pay  for  it.     If  necessary,  the 
present  might  be  distinguished  from  the  cases  of  Lexing* 
ion  V.  Clarke f  Chater  v.  Beckett ^  and  Thomas  v.  WilUams, 
on  the  ground  that  there  was  a  variance  in  all  those  cases, 
as  the  whole  of  the  special  promise  was  not  proved  as  laid, 
one  part  of  it  being  void.    The  present,  however,  is  the 
case  of  an  original  order,  and  not  of  a  collateral  promise  to 
pay  for  goods.     It  can  hardly  be  said,  that  an  order  is  not 
binding  because  it  contains,  besides,  a  promise  to  pay  a 
by-gone  debt  of  another  person.     On  the  ground,  then, 
that  the  consideration  applies  to  both  parts  of  the  promise, 
the  plaintiff  is  entitled  to  retain  the  verdict  for  the  whole 
sum ;  if  that  ground  fail  him,  he  is  entitled  to  retain  the 
verdict  for  the  amount  of  the  goods  furnished  under  this 
order,  on  the  count  for  goods  sold  and  delivered. 

Blackburn,  contra. — The  supply  was  not  to  the  defend- 
ant,  but  for  the  theatre,  and  for  a  third  person,  and  there- 

(a)  3  B.&B.211;  6  Moore,  251. 
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fore  the  agreement  was  a  collateral  one,  the  consideration  ^^ck.  of  PUat, 
for  which  must  be  apparent  on  the  face  of  the  instrument 
itself.  Here,  it  was  not  even  stated  that  the  gas  was  to  be 
supplied  by  the  defendant,  but  merely  that  it  was  to  be 
consumed  at  the  theatre.  If  Neville  had  refused  to  re- 
ceive the  gas,  could  the  plaintiffs  have  recovered  the  ar- 
rears? There  is  nothing  to  shew  that  the  Gas  Com- 
pany were  bound  to  supply  any  thing;  there  is,  therefore, 
no  mutuality  in  the  promise.  In  Lees  v.  Whitcomb  (a),  it 
was  held,  that  a  promise  to  remain  with  the  plaintiff  two 
years,  for  the  purpose  of  learning  a  trade,  was  not  binding, 
for  want  of  a  corresponding  promise  to  teach. 

[Bayley,  B. — The  Court  there  thought,  that  what  ought 
to  have  been  a  continuing  consideration  for  the  whole  time, 
fidled.  In  the  present  case,  when  the  gas  is  supplied,  the 
consideration  is  executed.  In  Lees  v.  Whitcomb  it  had  not 
been,  and  never  might  have  been,  executed.] 

Lees\.  Whitcomb  was  decided  on  the  ground,  that  no 
sufficient  consideration  was  expressed  on  the  face  of  the  in- 
strument in  that  case;  and,  yet,  there  was  as  much  as  in  the 
present;  for,  here,  there  is  nothing  to  bind  the  Gas  Com- 
pany to  supply  the  gas.  But,  as  there  is  no  consideration 
for  the  promise  to  pay  the  arrears,  the  agreement,  being 
entire,  must  fail  altogether.  In  Lea  v.  Barber,  cited  in  the 
note  to  Cooke  Y.Tombs{b),  it  was  admitted,  that  the  agree- 
ment was  void  as  to  the  land;  but  the  plaintiff's  counsel 
sought  to  maintain  it  as  to  the  personal  property.  It  was 
ruled,  however,  on  the  authority  of  Cooke  v.  Tombs  (c),  that 
the  agreement,  being  in  its  nature  entire,  could  not  be  se- 
vered, and,  being  void  as  to  the  land,  was  void  in  toto. 

[Bayleyt  B. — That  was  from  the  nature  of  the  contract 
in  that  case.  Unless  the  purchaser  could  have  the  whole, 
he  clearly  was  not  bound  to  take  the  part;  but  the  case  did 

ia)  6  Bin^.  34 ;  2  M.  «c  P.  86.     (6)  2  Anstruther,  426,  n.      (r)  Ibid.  420. 

VOL.  II.  H 
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Exeh.  of  PUat,  not  procecd  on  the  naked  principle,  that^  because  the  con- 
tract was  bad  in  part^  it  was  bad  in  toto. 

Lord  Lyndhurstf  C.  B. — In  Lea  v.  Barber^  only  part 
of  the  special  promise  laid  was  proved* 

That  is  substantially  an  objection  on  the  ground  of  va- 
riance; which  observation  applies  to  all  the  cases  that 
have  been  cited  on  this  head. 

In  Thomas  v.  WilliafM,  the  plaintiff  declared  on  a  pro- 
mise to  pay  not  only  what  was  due,  but  the  rent  to  be« 
come  due  at  the  following  Michaelmas.  The  latter  part 
being  voidi  the  whole  promise  was  not  proved  as  stated 
in  the  declaration. 

Bayleyt  B. — And  in  the  present  case  the  same  objection 
would  have  applied,  on  the  first  count  of  the  declaration, 
and  would  have  been  fatal,  if  there  had  not  been  a  good 
count  on  which  the  subsequent  supply  could  be  recovered; 
but  the  objection  would  have  been  on  the  ground  that  the 
plaintifiTwas  bound  to  prove  all  the  promise  which  he  had 
stated,  and  not  on  the  principle,  that  if  a  promise  be  void 
in  part,  it  must  necessarily  be  void  in  toto.  There  are  a 
great  many  cases  which  shew  the  contrary  of  that  proposb- 
tion.  Where  a  bond  is  conditioned  to  do  two  things^  it  con- 
stantly happens  that  a  party  is  bound  to  do  one,^  though, 
as  to  the  other,  the  bond  is  void.  Can  you  make  any  dis- 
tinction between  a  bond  and  a  promise  ?] 

Lord  Tenterden^  after  consideration,  did  not,  in  giving 
the  judgment  of  the  Court  in  Thomas  v.  Williams^  put 
the  case  as  a  question  of  variance,  but  expressly  decided 
it  on  the  authority  of  Lexington  v.  Clarke ^  and  Chater  v. 
BecketU 

Lord  Lyndhurst,  C.  B.— The  case  of  Thomas  v.  WU- 
Hams  may,  as  it  appears  to  me,  be  supported.  Part  of 
the  contract  in  th^t  case  was  void  by  the  statute  of 
frauds.     The  declaration  stated  the  entire  contract,  in- 
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eluding  that  part  of  it  which  was  void ;  and,  thereforCi  the  £»a.  0/  Pleas, 
contract,  as  stated  in  the  declaration,  was  not  proved. 

The  same  observation  applies  to  Lexington  v.  Clarke, 
and  ChdUer  v.  Beckett;  and  I  have  no  disposition  to  com- 
plain of  those  decisions,  because,  in  none  of  those  cases 
does  there  appear  to  have  been  any  count,  upon  which 
the  plaintiff  could  recover. 

But  the  question  in  the  present  case  is  widely  different. 
The  contract  resolves  itself  into  two  parts.  One  is,  **  I 
engage  to  pay  for  ail  the  gas  which  ihay  be  consumed,** 
&c. ;  that  is  a  distinct  engagement.  The  other  part  is, 
*'  and  I  do  also  engage  to  pay  all  arrears,**  &c.  Now  this 
latter  part  cannot  be  sustained  ;  for  if  it  be  a  distinct  en« 
gagement,  there  is  no  consideration  to  support  it  express- 
ed on  the  instrument. 

The  question  then  is,  if  I  undertake  to  pay  for  goods 
which  may  be  supplied,  though  there  is  no  promise  to 
supply  the  goods,  wbether,  when  the  goods  are  supplied, 
a  right  of  action  does  not  accrue  to  recover  the  amount* 
It  is  quite  clear  that  it  does.  And  though  the  latter  part 
of  the  engagement  cannot  be  sustained,  under  the  first 
part  of  the  engagement  the  plaintiff  is  entitled  to  recover 
for  the  gas  subsequently  supplied;  and  therefore  the  ver- 
dict must  stand  for  15/.  4f«.  6d. 

Bayley,  B. — I  am  entirely  of  the  same  opinion. 

I  consider  this  contract  as  consbting  of  two  branches ; 
and  it  appears  to  me,  that,  as  to  the  latter,  there  is  no 
sufficient  consideration  to  sustain  the  promise.  But  I  am 
of  opinion,  that  there  is  no  objection  to  that  part  of  the 
i^eement  which  relates  to  the  gas  to  be  supplied  subse* 
quendy  to  the  guarantiee 

I  take  it  to  be  perfectly  clear,  that  an  agreement  may 
be  void  as  to  one  part,  and  not  of  necessity  void  as  to 
the  other.  There  are  many  cases  in  the  books,  where  a 
contract  has  been  held  good  in  part  and  bad  in  part.    A 
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'^*Tbe  testator,  Samuel  Jackson,  made  bis  will  and  tes- 
tament in  writing,  bearing  date  the  Slst  day  of  Majf^ 
1823,  and  tbereby  gave,  devised,  and  bequeathed  unto  the 
defendants  and  their  heirs,  certain  freehold  hereditaments 
and  premises  therein  particularly  mentioned,  and  all  and 
singular  other  the  freehold  and  copyhold  messuages,  lands, 
and  tenements  wherever  situate,  (not  being  rent-charges 
for  life  or  lives),  with  their  rights,  members,  and  appurte- 
nances ;  To  hold  the  same  hereditaments  unto  the  said 
defendants  and  their  heirs:  to  the  use  of  the  said  defend- 
ants, their  heirs  and  assigns,  during  the  life  of  Charlotte 
Troughton,  wife  of  Joseph  Troughton,  of  Keppel  Street, 
Russel  Square,  in  the  said  county  of  Middlesex,  silk  mer- 
chant. Upon  trust,  to  preserve  the  contingent  remainders 
thereinafter  limited,  and  also  upon  certain  trusts  therein 
mentioned  during  the  life  of  the  said  Charlotte  Troughton* 

**  And  from  and  after  the  decease  of  the  said  Charlotte 
Troughton,  the  said  testator  declared  that  the  said  defend- 
ants and  their  heirs  should  stand  seised  of  the  said  here- 
ditaments:— To  the  use  and  intent  that  the  said  Joseph 
Troughton  should,  during  his  life,  receive  by  cmd  out  of  the 
said  hereditaments  and  the  rents  thereof,  one  annuity  or 
clear  yearly  rent-charge  of  5001. ,  clear  of  taxes,  and  with- 
out any  deduction  or  abatement  whatsoever,  to  be  payable 
quarterly,  on  the  usual  feast  days  for  payment  of  rent,  the 
first  quarterly  payment  to  be  made  on  such  of  the  same 
feast  days  as  should  next  happen  after  the  decease  of  the  ^ 
said  Charlotte  Troughton,  with  such  powers  and  remedies 
of  distress  and  entry  and  perception  of  rents,  in  case  the 
said  annuity  ofSOOL  should  be  in  arrear,  as  are  reserved 
to  lessors  for  the  recovery  of  rents  on  leases  for  years. — 
Proviso,  that  in  case,  by  means  of  the  said  Joseph  Trough- 
ion  becoming  a  bankrupt  before  or  after  the  decease  of  the 
said  testator,  or  taking  the  benefit  of  any  then  present  or 
future  act  or  acts  of  Parliament  for  the  relief  of  insolvent 
debtors,  or  executing  or  entering  into  any  deed  or  agree- 
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ment,  or  doing  or  committing  any  act  or  default^  the  said 
yearly  rent-charge  of  500L,  or  any  part  thereof,  shouldj  or^ 
but  for  that  clause,  would  be  conveyed,  assigned,  charged, 
or  incumbered,  then,  and  in  any  of  such  cases,  the  said 
yearly  rent^^charge  of  BOOL  thereinbefore  limited  to  the 
said  Joseph  Troughton  should  thenceforth  cease  and  be 
void. 

**  And  from  and  after  the  decease  of  the  said  Charlotte 
Troughton^  but  subject  and  without  prejudice  to  the  said 
annuity  or  yearly  rent-charge  of  500/.,  the  said  testator  de- 
clared that  the  said  defendants,  their  heirs  and  assigns, 
should  stand  seised  of  the  said  hereditaments  so  devised 
to  them  in  trust  as  aforesaid;  To  the  use  of  the  first  and 
other  sons  of  the  body  of  the  said  Charlotte  Troughton^ 
severally,  successively,  and  in  remainder,  one  after  another, 
in  tail  male — To  the  use  of  the  daughters  of  the  body  of  the 
said  Charlotte  Troughton^  in  equal  shares,  as  tenants  in 
common  in  tail,  with  cross  remainders  between  them  in  tail, 
in  case  there  should  be  a  failure  of  issue  of  the  body  or  bo- 
dies of  any  one  or  more  of  such  daughters ;  and  if  all  such 
daughters  but  one  should  happen  to  die  without  issue,  or 
if  there  should  be  but  one  such  daughter.  Then  to  the  use 
of  such  one  or  only  daughter  in  tail ;  and  for  default  of  such 
issue,  then  to  the  uses  following,  viz.  As  to  one  moiety  of 
the  said  hereditaments,  To  the  use  of  the  said  defendant 
/Z.  Jackson^  his  heirs  and  assigns,  for  ever;  and  as  to  the 
other  moiety,  To  the  use  of  the  defendant  W.  Jackson^  and 
his  assigns,  for  his  life;  remainder  to  the  use  of  the  said 
defendant  /2.  Jackson^  and  his  heirs,  during  the  life  of  the 
said  defendant  W.  Jackson^  in  trust  to  preserve  the  contin- 
gent remainders ;  remainder  to  the  use  of  the  first  and  other 
sons  of  the  body  of  the  said  W.  Jackson^  lawfully  begotten, 
successively,  and  in  remainder,  one  after  another,  in  tail 
male;  remainder  to  the  use  of  all  the  daughters  lawfully  be- 
gotten of  the  body  of  the  said  W.  Jackson^  in  equal  shares, 
as  tenants  in  common  in  tail,  with  cross  remainders  be- 
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tween  or  among  such  daughters  in  tail ;  and  for  default  ot 
such  issue^  then  To  the  uses  following,  viz^  To  the  use 
and  intent  that  Henry  Johnson  and  Robert  Johnson  there- 
in mentioned,  and  their  heirs  and  assigns,  might  receive 
out  of  the  same  moiety  one  annuity  or  yearly  rent*charge 
of  600/.,  to  be  issuing  out  of  and  charged  upon  the  said 
moiety,  and  to  be  payable  quarterly  as  therein  mentioned, 
with  full  powers  of  entry  and  distress,  and  perception  of 
the  rents,  in  case  the  said  annuity  should  be  in  arrear; 
and  subject  thereto.  To  the  use  of  the  said  defendant  R» 
Jackson^  his  heirs  and  assigns,  for  ever;  but  in  case  the 
said  /?.  Jackson  should  die  in  his>  the  testator's,  lifetime, 
then  To  the  uses  in  the  said  will  mentioned. 

"  And  the  said  testator  directed  that  the  said  Henry 
Johnson  and  Robert  Johnson,  their  heirs  and  assigns, 
should  stand  seised  of  the  said  annuity  or  yearly  rent- 
charge  of  600/.,  upon  the  trusts  following: — as  to  one 
^qual  fourth  part  thereof,  upon  trust  for  Henry  Trow- 
bridge  Wright,  during  his  life;  and,  after  his  decease, 
upon  trust  for  all  and  every  the  child  and  children  of  his 
body,  lawfully  begotten,  as  tenants  in  common,  in  tail, 
with  cross  remainders  between  or  among  such  children 
in  tail ;  and  for  default  of  such  issue,  then  upon  the  same 
trusts  as  therein  declared  concerning  the  three  other  un- 
divided fourth  parts. 

<<  Power  for  the  trustees,  at  their  discretion,  during 
the  minority  of  the  said  Henry  Trowbridge  Wright,  to 
apply  the  said  fourth  part  towards  his  education  and  ad- 
vancement in  life. 

"  Proviso,  that,  if  the  said  Henry  Trowbridge  Wright 
should  convey,  or  agree  to  convey  or  incumber  the  said 
fourth  part,  or  do  any  act  whereby  to  assign  or  incumber 
the  same  by  operation  of  law,  then  the  said  fourth  part 
should,  during  the  life  of  the  said  Henry  Trowbridge 
Wright,  be  held  in  trust  for  the  said  R.  Jackson,  his  heirs 
and  assigns*     And  upon  similar  trusts  as  to  the  remain- 
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iiig  three-fourth  parts,  for  Thomas  George  Wright^  Mary 
Anne  Thompson  Wright ^  and  William  Wright;  and  on 
failure  of  such  issue  as  aforesaid  of  their  respective  bodies, 
then,  as  to  and  concerning  the  said  annuity  or  yearly 
rent-charge  of  600/.,  in  trust  for  the  said  defendant  R* 
Jackson,  his  heirs  and  assigns,  for  ever. 

''  And  in  subsequent  parts  of  his  will  the  testator  gave 
sundry  legacies  and  annuities,  upon  which  the  duty  has 
been  duly  paid* 

*'The  testator,  SamuelJackson^  died  in  the  month  of 
March,  1825,  seised  of  the  estates  devised  by  his  will. 
Charlotte  Troughton,  mentioned  in  the  will  of  Samuel 
Jackson,  died  in  the  month  o{  August,  1829,  without  hav- 
ing had  any  issue.  Joseph  Troughton,  the  husband  of 
the  said  Charlotte  Troughton^  is  now  living.  The  de- 
fendants are  and  have  been,  since  the  death  of  the 
said  Charlotte  Troughton^  seised  in  possession  according 
to  the  estates  limited  to  them  respectively  by  the  will  of 
the  said  Samuel  Jackson ;  and  Joseph  Troughton' s  rent- 
charge  has  been  regularly  paid  from  the  death  of  his 
wife,  the  said  Charlotte  Troughton,  to  the  time  of  filing 
the  information,  at  the  times  in  which  the  same  is  required 
to  be  paid  by  the  said  will,  by  the  cheques  of  the  defend- 
ants, to  prevent  the  necessity  of  compelling  the  said  Jo- 
seph  Troughton  to  have  recourse  to  the  remedies  given 
him  by  the  will,  and  thereby  incurring  expense,  which 
would  fall  upon  the  estate,  as  appears  by  the  admissions 
entered  into  on  both  sides.  The  annual  profits  of  the 
estates  devised  by  Samuel  Jackson  exceed  500/. 

'*  The  said  Joseph  Troughton,  at  the  time  of  the  death 
of  the  said  Charlotte  Troughton,  was  of  the  age  of  forty- 
one  years,  and  is  a  descendant  of  a  sister  of  the  grand- 
father of  the  deceased  Samuel  Jackson;  and  according  to 
a  calculation  agreed  to  on  both  parts,  the  value  of  500/. 
for  the  life  of  Joseph  Troughton,  calculated  as  an  annui- 
ty, according  to  the  act  36  Geo.  3,  c.  52,  is  6509/.,  the 
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Hent-chiEirges  are  usually  inserted  in  wills  to  answer  a 
temporary  purpose,  and  ordinarily  confer  no  permanent 
interest  in  the  land;  and  although  there  may  be  rent- 
charges  in  fee  and  in  tail,  yet  these  are  not  of  ordinary  oc- 
currence, and  cannot  be  supposed  to  have  influenced  the 
Legislature,  because  ocf  ea  qucB  frequentius  aceiduntjura 
adaptantur;  and  therefore  the  Legislature  may  very  rea- 
sonably have  concluded,  that  where  there  was  no  perma- 
nent interest  in  the  land,  there  was  no  sound  principle  for 
distinguishing  between  a  legacy  payable  out  of  real  or  per- 
sonal property. 

The  second  point  is,  whether,  if  the  legacy  duty  be  pay- 
able, these  defendants,  one  of  whom  is  tenant  in  fee,  and 
the  other  tenant  for  life,  with  remainder  over  to  his  children, 
are  the  parties  to  be  charged.  This  will  depend  upon  the 
construction  of  the  45  Geo.  3,  c.  28,  s.  5,  which  enacts, 
'^  that  the  duties  granted  upon  legacies,  or  charged  upon 
or  made  payable  out  of  any  real  estate,  or  out  of  any  mo- 
nies to  arise  by  the  sale  of  any  real  estate,  or  upon  resi- 
dues, &c.,  shall  be  accounted  for,  answered,  and  paid  by 
the  trustees  to  whom  the  real  estate  shall  be  devised,  out 
of  which  the  legacy  or  share  of  any  monies  arising  out  of 
the  sale  or  mortgage,  or  other  disposition  of  such  real  es- 
tate, shall  be  to  be  paid  or  satisfied ;  or  if  there  shall  be  no 
trustees,  then  by  the  person  or  persons  entitled  to  such 
real  estate,  subject  to  any  such  legacy."  Within  the 
meaning  of  this  clause  these  defendants  are  entitled  to 
this  estate,  subject  to  the  annuity.  But  it  is  said,  that 
one  of  the  defendants  has  but  an  estate  for  life,  and  should 
not  be  charged,  and  therefore  it  may  be  considered  as  if 
this  were  a  devise  to  that  defendant  alone  for  life. 

[Baytey^  B. — Is  the  annuitant  to  have  the  annuity  clear, 
or  can  the  amount  paid  for  duty  be  deducted  out  of  the 
annual  payments  of  the  annuity?] 

The  Crown  looks  to  the  party  who  has  the  real  estate 
subject  to  the  annuity;  but,  as  between  the  annuitant  and 
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that  party,  the  duty  may  be  retained.  This  consideration 
does  not  touch  the  rights  of  the  Crown.  It  would  be  high- 
ly inconvenient  that  every  person  who  had  a  legal  estate, 
every  person  who  took  each  of  the  numerous  terms  in  a 
settlement,  every  person  who  took  a  remote  interest  or 
had  a  scintilla  jurist  should  be  made  a  defendant  and 
brought  before  the  Court.  It  is  more  rational  that  he 
should  pay  the  duty  who  pays  over  the  annuity;  and  there 
is  no  injustice  in  such  a  course,  because,  as  between  him 
and  the  annuitant,  the  legacy  duty  would  be  deducted.  If 
that  be  so,  is  there  any  objection  to  join  tenants  in  fee  and 
for  life  together,  as  if  they  were  tenants  in  common  ?  The 
same  reason  holds  for  charging  both,  as  for  charging  a  te- 
nant for  life,  viz,  that  both  receive  the  profits  and  pay 
the  annuity. 

[Bayley^  B. — It  may  be  questionable  whether  the  de- 
fendants, after  the  death  of  C  Troughton,  do  not  take  the 
legal  estate  as  trustees.  The  rent- charge  is  granted  with 
the  usual  powers  of  distress  and  entry,  but  the  right  of  dis- 
tress and  entry  is  not  immediately  upon  the  death  of  C. 
Troughion,  but  only  after  the  annuity  becomes  in  arrear.] 

In  either  view,  the  defendants  are  liable — whether  as 
trustees,  or  persons  interested  in  the  land  from  which  the 
annuity  is  to  be  paid. 

The  thnrd  point  is,  whether,  if  R.  Jackson,  the  tenant 
in  fee,  only  was  liable,  he  can  be  charged  upon  this  infor- 
mation. Upon  this  point,  the  question  is,  whether  this  is 
to  be  considered  so  far  a  proceeding  upon  a  contract,  as, 
that  one  defendant  cannot  be  liable  upon  an  information 
charging  two.  In  debt  upon  a  penal  statute,  one  of  several 
defendants  may  be  convicted.  Bastard  v.  Hancock  (a).  The 
liability  does  not  proceed  upon  a  contract  between  the 
King  and  the  subject,  but  upon  a  duty  of  the  latter;  a 
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principle  laid  down  in  Btuiard  v*  Hancock^  and  recognised 
in  Hardyman  ▼•  Whitaker  (a). 

FoUeit,  for  the  defendants. — The  effect  of  the  will  is,  to 
give  a  legal  estate  in  the  rent-charge  to  J.  Troughtouy  and 
the  devise  is  to  his  use,  that  he  may  receive  ont  of  the  es- 
tate this  rent-charge.  There  is  no  direction  that  the  tnis* 
tees  shaU  receive  the  rents  and  profits,  and  pay  over  the 
rent-charge;  but  J.  TVougJiUm  is  to  receive  the  rent-charge, 
with  the  usual  powers  of  distress  and  entry.  It  is,  diere* 
fone,  a  case  falling  almost  within  the  words  of  the  statute 
of  uses  (6),  and  vests  the  legal  estate  in  the  vent-charge  in 
the  devisee.  Such  being  the  nature  of  the  devise  in  ques- 
tion, is  it  within  the  meaning  of  the  act  imposing  the  lega- 
cy duty?  It  is  not  a  devise  of  personal  property,  or  a  per- 
sonal annuity  charged  upon  or  made  payable  out  of  the 
land,  but  a  devise  of  die  real  estate. 

The  first  act  which  imposed  duty  upim  annuities  is  the 
statute  96  Geo^  3,  c*  58,  s.  7,  and  that  provision  attaches 
only  upon  that  part  which  is  charged  upon  and  paid  out 
of  the  personal  estate.  Then  the  statute  45  Geo.  S,  c  S8» 
8.  4,  for  the  first  time  imposes  duty  upon  legacies  charged 
upon  real  estate.  Now,  the  object  of  the  Legislature  was^ 
that  all  legacies,  that  is,  all  bequests  of  personal  property^ 
whether  to  be  paid  by  the  sale  or  raised  out  of  the  real 
estate,  or  whether  to  be  paid  merely  out  of  the  personal 
estate,  should  be  charged  with  legacy  duty;  but  there  is 
nothing  in  this  act  to  shew  tint  the  Legislature  meant  to 
charge  a  devise  of  real  property.  The  words  ia  the  viQ 
are  rent-charge,  which  is  different  from  an  annuity. 

[JBoyfejf,  B. — Lord  Coke  says  firequently,  that,  if  yoa 
elect  to  charge  the  person,  his  land  is  exonerated,  or,  if  ta 
chai^  the  land,  then  his  person  is  ezanerate«L] 


(a)  2  East,  573. 


{h)  27  Hen.  8,  c.  10. 
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^en  in  Blackstone*s  Commentaries  (a) 
hing  very  distinct  from  a  rent- 
quently  confounded :   a  rent- 
^  upon  and  issuing  out  of 
•ly  sum  chargeable  only 
TO  fore,  if  a  man  by 
T  annum^  without 
^.^uc,  no  land  at  all 
a  mere  personal  annui- 
,   if  a  man  seised  of  certain 
..,  or  by  indenture,  a  yearly  rent, 
ne  same  land  to  another  in  fee,  or  in 
\Qv\xi  of  life,  &c.^  with  a  clause  of  distress, 
.uis  is  a  rent-charge;  and  if  the  grant  be  with- 
...use  of  distress,  then  it  is  a  rent-secke.     And>  note, 
aiat  a  rent-secke  idem  est  quod  redditus  siccus,  for  that  no 
distress  is  incident  unto  it ;"  '*  also,  if  a  man  grant,  by 
his  deed^  a  rent-charge  to  another,  and  the  rent  is  behind, 
the  grantee  may  choose  whether  he  will  sue  a  writ  of  an- 
nuity for  this  against  the  grantor,  or  distrain  for  the  rent 
behind,  and  the  distress  detain  until  he  be  paid ;  but  he 
cannot  do  or  have  both  together,  &c. ;  for  if  he  recovers 
by  writ  of  annuity,  then  the  land  is  discharged  of  the  dis- 
tress, &c. ;  and  if  he  doth  not  sue  a  writ  of  annuity  but 
distrain  for  the  arrearages,  and  the  tenant  sueth  his  reple- 
▼ifli  and  then  the  grantee  avow  the  taking  of  the  distress 
in  the  land  in  a  Court  of  record,  then  is  the  land  charged, 
and  the  person  of  the  grantor  discharged  of  the  action  of 
annuity  (c)." 

Such  being  the  distinction  between  a  rent-charge  and 
an  annuity,  the  word  annuity  in  the  act  cannot  by  possibili- 
ty mean  a  devise  of  real  estate;  it  means  a  personal  an« 
nuity*  If  the  testator  had  bequeathed  a  legacy,  or  a  sum 
certain  annually,  and  had  said  that  his  real  and  personal 
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estate  should  be  subject  to  pay  it,  that  would  have  been 
a  bequest  by  way  of  annuity ^  charged  upon  real  estate, 
within  the  meaning  of  the  act  of  Parliament. 

The  intention  of  the  I^egislature  is  illustrated  by  the 
case  of  Hales  v.  Freeman  (a).  There  the  devise  was 
of  the  real  estate,  upon  trust,  with  a  bequest  of  an  an- 
nuity, clear  of  all  deductions,  for  the  defendant's  life;  with 
a  declaration,  that  the  same  should  be  payable  quarterly 
&c.,  and  secured  on  the  real  estates.  That  was  an  annui- 
ty, which  the  real  estates  would  be  liable  to  pay,  within 
the  meaning  of  the  statute ;  but  this  is  a  rent-charge,  a 
real  estate,  which  would  qualify  the  annuitant  to  vote,  to 
act  as  a  justice  of  the  peace,  or  to  sit  as  a  member  of  Par- 
liament. It  has  every  incident  of  land,  it  will  descend 
to  heirs;  it  must  be  granted  as  land,  and  must  be  as-' 
signed  in  the  same  way.  There  is  no  difference  between 
this  and  a  freehold  interest  in  land  itself;  then,  if  a  free- 
hold in  land  itself  has  always  been  exempt  from  legacy 
duty,  why  is  this  devise  of  a  part  of  the  real  estate  to  be 
made  subject  to  it? 

The  dth  section  of  the  statute  45  Geo*  3,  c.  S8^  also 
shews  that  the  Legislature  could  not  intend  that  legacy 
duty  should  attach  upon  such  a  devise  as  this.  Would  the 
trustees  under  this  will  have  the  power  to  take  the  rents 
and  profits,  and  to  pay  the  legacy  duty  out  of  the  rents  and 
profits  in  their  hands?  The  defendants  are  not  such  trus- 
tees, because  they  have  not  the  power  to  take  the  rents 
and  profits,  and  the  trustees  have  no  interest  either  in  the 
land  or  in  the  rent-charge.  The  trustees  meant,  are  those 
who  have  power  to  sell  the  real  estate,  and  to  raise  the  le- 
gacies out  of  the  real  estate,  and  who  would  have  power  to 
pay  the  legacy  duty  out  of  the  proceeds.  There  are  in  this 
case  no  persons  answering  that  description.  Again,  in  the 
alternative  put  by  that  section,  who  has  the  right  to  retain  ? 


(fl)  IB.&B.391. 
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Not  the  persons  who  have  the  legal  estate  in  the  laiid^  nor 
the  trustees;  because  the  devisee  himself  has  his  remedy 
against  the  land*  If  the  annuity  were  not  paid>  the  devi- 
see would  distrain  upon  the  land ;  and  so  there  may  be  cases 
in  which  no  person  would  have  authority  to  pay  the  legacy 
duty  to  the  Crown.  It  is  conceded^  that  the  annuitant  is  not 
liable  to  pay  the  duty,  but  only  the  party  by  whom  the  an- 
nuity is  to  be  paid.  In  a  rent-charge,  however,  there  is 
no  person  to  pay  the  annuity:  the  defendants  may  refuse 
to  pay  it,  and  the  only  remedy  for  the  annuitant  will  be 
by  distress  and  entry  upon  the  land.  This,  therefore, 
seems  to  be  decisive,  that  the  Legislature  could  not  intend 
a  rent-charge  to  pay  duty.  Wh6re  an  estate  is  devised  to 
trustees  to  sell  and  pay  an  annuity,  there  may  be  a  case  in 
which  the  trustees,  or  the  party  in  possession  of  the  estate, 
may  be  compelled  to  pay;  here  they  cannot. 

The  45  Geo0  3,  c.  28,  s.  7,  refers  to  and  embodies  the  3G 
Geo.  3,  c.  52.  By  the  6th  section  of  the  latter  act,  the  le^ 
gacy  duty,  where  not  otherwise  provided  for,  is  to  be  paid 
by  the  persons  having  the  administration  of  the  funds  of  the 
testator,  on  paying  or  retaining  the  legacy;  and  the  27tb 
section  directs,  that,  upon  payment  of  the  duty,  a  stamped 
receipt  shall  be  taken ;  and  the  28th  section  imposes  a  pe- 
nalty for  not  taking  a  receipt.  Now,  supposing  in  this  casef 
the  annuity  not  to  be  paid  by  the  defendants,  but  to  be 
taken  by  the  devisee  out  of  the  land,  to  whom  is  the  re- 
ceipt to  be  given? 

The  circumstance  of  one  of  the  defendants  being  tenant 
for  life  only,  is  also  an  argument  against  the  right  of  the 
Crown  to  legacy  duty  in  this  case. 

[Bayley,  B. — If  he  is  entitled  to  deduct  the  amount  of 
the  duty  paid,  it  can  make  no  difference ;  he  would  only  pay 
500/.  in  the  whole.] 

But,  if  the  devisee  distrain  upon  the  land,  and  take  the 
amount  of  the  annuity,  and  avow  for  it,  and  afterwards  an 
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information  be  filed  against  the  tenant  for  life,  he  has  no- 
thing to  pay  the  duty  with.  If  a  testator  give  an  annuity 
of  500/.,  and  make  his  real  estates  subject  to  the  payment 
of  the  annuity,  and  devise  his  lands  to  A.  for  life,  with  re- 
mainder to  JS.,  it  would  be  a  case  within  the  statute,  and 
the  tenant  for  life  might  make  the  deduction,  because  a 
Court  of  equity  would  direct  a  sale  of  the  estates.  But  this 
18  a  distinct  and  different  case,  in  which  no  relief  in  equity 
could  be  obtained. 

The  defendants  are,  therefore,  not  liable,  because  the 
Legislature  did  not  intend  to  charge  a  devise  of  real  estate ; 
because  the  statutes  do  not  contain  machinery  sufficient  to 
enforce  the  payment  of  this  duty;  and  because  they  have 
no  power  to  retain  the  duty  out  of  the  money  to  be  paid  aa 
the  annuity. 


AmoSy  in  reply. — If  the  devisee  were  to  take  the  whole 
sum  by  distress,  and  the  person  who  takes  subject  to  the 
annuity  were  compelled  to  pay  the  duty,  he  would  have 
his  remedy  over,  by  action  against  the  annuitant.  In  this 
case,  however,  the  power  of  distress  does  not  attach  until 
the  annuity  be  in  arrear. 

It  is  doubtful  whether  the  devisee  takes  a  legal  estate, 
because  the  grantee  cannot  distrain  till  default  made; 
but  if  he  does  take  a  legal  estate,  still  it  is  within  the  sta- 
tute, because  it  is  an  annuity  **  out  of  the  estate."  But  it 
is  said,  that  this  is  not  an  annuity.  It  is  payable  annually, 
and  the  testator  calls  it  such  in  the  wilL  If,  however,  it  is 
not,  strictly  speaking,  an  annuity,  it  is  *'  payable  annually, 
by  way  of  annuity,  out  of  real  estate,"  in  the  terms  of 
the  statute.  Again,  it  is  said,  that,  by  the  36  Geo.  S,  a  5S, 
8. 6,  the  duty  is  to  be  paid  by  the  persons  having  the  control 
of  the  funds.  That  enactment  was  appHcafaie  to  l^acies 
paid  out  of  the  personal  estate;  and,  when  imposing  a  new 
charge  upon  payments  out  of  real  estate,  it  was  most  conve- 
nient to  render  those  liable,  who,  in  the  first  instance,  would 
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recdve  the  rents  and  profits  subject  to  the  annuity.  With 
respect  to  the  hardship  upon  a  tenant  for  lifei  It  must  be 
remembered^  that  he  is  not  to  pay  out  of  his  own  pocket. 
If  no  default  be  made  in  the  payment  of  the  annuity,  the 
money  must  first  pass  through  the  hands  of  the  tenant  for 
life;  ifdefiftult  be  made,  and  the  whole  be  levied  by  the 
grantee,  the  tenant  for  Ufe  may  have  his  remedy  over  by 
action. 

Cur.  adv.  vult 
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Lord  Ltndhurst,  C.  B.,  now  delivered  the  judgment  of 
the  Courti-?- 

The  testator,  Samuel  Jackson^  gave  a  life  estate  in  his 
freehold  property  to  Charlotte  Troughton^  and,  after  her 
death,  and  in  the  event  of  her  husband  Jo$eph  TrouglUan 
Bonriving  her,  he  gave  him  an  annuity  of  500/.  a-year,  pay- 
able quarterly  ;  and,  subject  to  that  annuity,  he  gave  his  real 
estate  in  moieties  to  Handle  Jaeksom  and  William  Jack* 
son,  Randle  Jaekgon  having  an  estate  in  fee,  and  WilUam 
Jackum  an  estate  for  life.  The  question  is,  whether  the 
annuity  of  500/.  a-year,  thus  given  to  Joseph  Troughion,  is 
to  be  considered  as  a  legacy,  within  the  meaning  of  the 
acts  of  Parliament  imposing  duties  on  legacies. 

It  was  contended  for  the  defendants,  that  it  was  in  fa<ft 
real  property;  that  it  is  a  rent-charge,  that  is,  a  freehold 
interest  in  the  party  in  whose  fevour  it  is  granted;  that  it 
is  as  much  real  property,  as  &r  as  relates  to  the  500/.  a* 
year,  as  the  estate  out  of  which  it  issues ;  that  it  is  as  much 
real  property,  as  the  estate  taken  by  Handle  Jackson  and 
William  J^ickson  is  real  property ;  and  that  it  was  not  the 
intention  of  the  Legislature,  in  imposing  this  legacy  duty, 
to  impose  any  duty  whatever  upon  real  property.  It  is 
material,  however,  to  consider  the  language  of  the  act.  The 
last  act  imposing  a  duty  on  legacies  has  these  words,  in 
deseribing  what  a  legacy  is:  ''  a  gift  by  way  of  annuity  out 
ot  or  charged  upon  his  or  her  real  estate."    In  making  use 
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tle^ng^t"  Assumpsit  for  meat,  drink,  and  lodging  supplied  to 
7  &  8  ^.  3,  c  the  defendants  and  others  at  the  request  of  the  defendants, 
mentioned  in  <uid  for  goods  sold  and  delivered,  and  goods  bargained 
muit'bcdoneby  ^^^  ^^^^'  *"^  upon  an  account  stated.     Plea,  the  general 

the  candidate,      issue, 
or  some  person 

acdng  for  him  It  appeared  at  the  trial,  before  Patteson^  J.,  at  the  last 
haic^ki  o^er  to  ^siz^s  for  the  county  of  Salop,  that  the  defendants  were 
''^Wh^*^^'  supporters  of  Mr.  Slaney  at  the  election  for  Shfeivsbury,  in 
porters  of  a  can-  July,  18S0,  and  had,  during  four  days  of  the  election^  given 
derstofheland-  ordcrs,  either  personally  or  by  written  tickets,  to  the  plain- 
hiliJirf  ^ned'"  ^^ff»  "^^^  ^®P*  *^^  Elephant  and  Caiih  public  house  in 

by  the  commit-     that  tOWn,  tO  SUpply  with  provisions,  ale,  wine,    &C.   up- 
tee  of  the  can-  ,      ^  '  .     ,     .  «1,     «.  .    / 
didate,  to  sup-    wards  of  100  voters  m  the  interest  of  Mr.  Slaney,  and  also 

re^nhments^  Other  pcrsoHs  who  Were  not  voters,  and  had  likewise  theni'- 
which  were  sup.  gelves  taken  refreshment  at  the  plaintiff's  house.     After 

pued  on  the  ere-  ^ 

dit  of  those  who  the  election,  the  plaintiff's  bill,  amounting  to  93L  I8s.  6dL, 

^Heid,  thait  it    hjBid  been  signed  by  the  defendants,  aUd  admitted  to  be 

tTe'teeltilig^i^  j"8*'    I*  appeated  also  from  the  examination  6(  the  pkin- 

if  refrefh-       tiff's  witncsscs,  thbt  the  plaintiff's  house  had,  in  the  first 

ments  be  sup-  '^ 

plied  to  Toters,  instance,  been  opened  by  Mr.  Slaney  s  committee  after  the 
influen^^the  ^     polling  had  Commenced.    The  learned  Judge  was  of  opin- 

briS^'ind  no  ^^»  ***  *^  ^^^^  ^^^^^  ™*  ^®  ^thin  the  ti^atfaig  act, 
action  can  be      7  &  8  WtH.  3,  c.  4,  B.  1,  unless  the  Jury  Weire  satisfied  that 

such  supply.  the  defendants  wei^e  proved  to  have  been  ttg^nts  to  or  iden- 
the?^irrte*"  ^^^^^  "^^^^  *^®  Candidate ;  and  he  directed  the  Jury  to  find 
refreshment        ^  vcrdict  for  the  plaintiff,  if  they  were  of  opinion  that  the 

may  not  be  sup- 
plied to  out-        articles  in  question  were  supplied  at  the  request  and  on 

from'a^distiunoef  ^^^  personal  credit  of  the  defendants.     The  Jury  found 

a  verdict  for  the  plaintiff;  and  Godson,  for  the  defendants, 
obtained  a  rule  nisi  for  a  new  trial ;  against  which — 

Cunoood  shewed  cause. — This  is  not  a  case  within  the 
letter  or  spirit  of  the  treating  act,  because  there  was  no 
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ttidence  to  shew  that  the  defendants  were  the  authorized  Exeh.  «/  Pfeoft 

1831 
sgents  of  the  candidate.     On  the  contrary,  the  Jury  have  '  ^ 

found,  that  the  supplies  were  made  upon  the  personal  hughes 
credit  of  the  defendants;  and  unless  it  be  illegal  for  third  Marshall. 
parties,  unconnected  with  the  candidates,  to  supply  the  vo- 
ters with  refreshment,  the  plaintiff  is  entitled  to  recover. 
Ribbons  v.  Crickeii  (a),  and  Lofihouse  v.  Wharton  (6), 
merely  decide,  that,  for  provisions  supplied  after  the  teste 
of  the  writ,  at  the  request  of  the  candidate,  no  action  will 
lie ;  but  there  is  no  case  which  can  carry  the  construction 
of  the  statute  beyond  that. 

Oodsan  in  support  of  the  rule. — The  contract  is  void 
at  common  law.  Treating  is  a  species  of  bribery,  and 
bribery  is  a  crime ;  Rex  v.  Pitt^  Rex  v.  Mead{c) ;  and,  con- 
sequently, every  contract  founded  on  bribery  is  void.  It 
is  immaterial^  in  this  view  of  the  case,  whether  the  bribery 
were  committed  with  the  knowledge  of  the  candidate,  or 
whether  the  parties  bribed  voted  for  the  candidate  on  whose 
account  they  received  the  bribe.   Sulston  v.  Norton  {d). 

The  case  is  also  within  the  treating  act.  The  statute 
7  &  8  WninS,  c.4,  applies  not  only  to  acts  of  treating  by  the 
candidate  or  his  agents,  but  contains  also  the  words 
*^  by  any  other  means  on  his  or  their  behalf;"  which  words 
must  be  construed  to  extend  to  all  undue  means  mention** 
ed  in  the  clause,  notwithstanding  they  be  resorted  to  by 
strangers  without  the  authority  of  the  candidate. 

[Lord  Lyndkursti  C.  B. — **  On  his  or  their  behalf**  must 
be  understood  to  comprehend  only  acts  resorted  to  at  the 
desire  or  with  the  knowledge  of  the  candidate.] 

It  sufficiently  appears  here,  that  the  ways  and  means 
resorted  to  were  with  the  knowledge  of  the  candidate;  for 
the  house  was  in  the  first  instance  opened  by  his  commits 


(a)  1  B.  &  P.  264.  Black.  380. 

(6)  1  Camp.  530,  n.  (d)  8  Burr.  1235^  1  Sir  W.  Bl 

(c)  3  Burr.  1335 ;  S.  P.  1  Sir  W.      31 7. 


1^  JCA8ES  IN  THE  EXCHEQUER, 

jBxck.  of  Pteaf,  tee/    If  proof  of  direct  agency  were  required,  the  statute 
^     might  in  every  case  be  evaded.     But,  independently  of 
HUGUE9       this,  if  the  act  be  forbidden  by  the  statute,  it  cannot  form 
Marshall,     the  ground  of  an  action.     Langston  v.  Hughes  (a). 

[Bayleyy  B. — If  it  be  illegal  in  the  candidate,  it  may 
perhaps  be  illegal  in  any  other  person.  But  there  are 
other  words  in  the  statute  which  are  very  material.  Th^ 
act  done  must  be  in  order  to  be  elected,  or  for  being 
elected.  How  can  we  say  whether  any  portion  of  this  bill 
is  for  the  purpose  of  getting  Mr.  Slaney  elected?  It  doe^ 
not  appear  whether  the  voters  bad  polled  before  they  got 
refreshment.  The  argument  would  go  to  this,  that,  if  a 
gentleman  residing  in  the  election  town  kept  his  house 
open,  and  gave  refreshment  to  voters  coming  from  a  dis- 
tance, he  might  be  indicted  for  a  breach  of  the  act  of  Par- 
liament.] 

Cur,  adv.  ruli. 

Lord  Lyndhurst,  C.  B.,  now  delivered  the  judgment 
of  the  Court  :-r- 

We  are  of  opinion,  that  the  rule  in  this  case  for  a  new 
trial  should  be  discharged.  One  point  was,  whether  the 
case  fell  within  the  provisions  of  the  treating  act  (6) ;  and 
we  are  of  opinion,  on  the  evidence  at  the  trial,  that  it  did 
not;  and  in  that  respect  we  agree  with  the  learned  Judge 
who  tried  the  cause.  It  is  perfectly  clear,  from  the  lan- 
guage of  that  statute,  that  no  transaction  falls  within  the 
provision  of  the  act,  unless  the  candidate  or  person  to  be 
elected  has  some  share  in  the  transaction.  The  words  of 
the  statute  are  these:  **  that  no  person  or  persons  hereafter 
to  be  elected,  &c.,  after  the  teste,  &c.,  shall  or  do  hereafter, 
by  himself  or  themselves,  or  by  any  other  ways  or  means,  oa 
his  or  their  behalf,  or  at  his  or  their  charge,  before  his  or 
their  election,  &c.,  directly  or  indirectly  give,  present,  or 
allow  to  any  person  or  persons  having  voice  or  vote  in  such 

(fl)  I  M.  &  S.  593.  (6)  7  &  «  Win.  3,  c.  4. 
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^lectioiij  any  money,  meat,  entertainment,  or  provbion,  &c.  Exeh,  of  PUai, 
in  order  to  be  elected^  or  for  being  elected,  &c."    Now  it  ^  '   ^ 

is  perfectly  clear  from  these  words,  that,  to  bring  a  case  Huoues 
within  the  above  provision,  the  acts  mentioned  in  the  sta-  Marshall. 
tute  must  be  done  by  the  candidate,  that  is,  not  by  him 
only,  in  his  own  person,  but  by  him  or  by  some  person  act- 
ing for  him  and  on  his  behalf*  It  appears  to  us  that  there 
is  nothing  in  the  evidence  in  the  present  case  to  affect  the 
candidate;  and  indeed  the  question  was  put  to  the  Jury, 
whether  the  refreshments  were  supplied  on  the  credit  of 
Mr.  Slaney^  or  on  the  individual  credit  of  the  defendants ; 
and  the  Jury  found  that  they  were  supplied  upon  the 
credit  of  the  defendants.  We  think,  therefore,  that  this 
case  is  not  within  the  provisions  of  the  treating  act. 

But  another  point  is  put  independently  of  the  treating 
act;  and  it  is  said,  that  it  is  not  very  material  whether  the 
case  falls  within  the  enactment  of  that  statute  or  not;  for 
that,  if  the  plaintiff  furnished  these  provisions  with  a  view 
to  influence  the  election,  such  conduct  would  be  illegal  at 
common  law,  and  no  action  would  be  maintainable.  Now, 
that  is  true,  if  such  a  case  were  made  out.  If  bribery  is 
brought  home  to  the  party,  he  is  guilty  of  an  offence  at 
common  law,  and  can  maintain  no  action.  But  we  do  not 
find  that  the  evidence  is  sufficiently  clear  to  establish  such 
a  case.  In  the  first  place,  it  does  not  appear  that  the  par- 
ties to  whom  these  refreshments  were  furnished  had  not 
previously  voted;  in  the  next  place,  it  does  not  appear 
whether  they  resided  in  the  town  or  came  from  a  distance, 
which  might  make  it  requisite  for  them  to  have  moderate 
refreshment.  It  appears  to  us,  therefore,  that  the  evi- 
dence is  not  sufficiently  strong  to  shew  that  the  conduct 
of  the  defendants  was  illegal,  even  if  the  plaintiff  had  been 
proved  to  be  aware  of  what  they  were  doing.  It  is  to  be 
remarked  also,  that  the  expenses  are  inconsiderable  when 
compared  with  the  number  of  persons  who  shared  the  re- 
freshments.    There  is  nothing,  therefore,  to  shew  that 
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Exeh.  of  Pleas,  bribery  took  place  to  influence  the  election.    A  consider^ 

able  part  of  the  bill|  at  all  events,  was  incurred  by  the  de- 
fendants themseWeSi  and  by  persons  who  appear  to  have 
had  nothing  to  do  with  the  election ;  and  for  that  they 
would  be  liable.  So  that,  if  the  cause  went  down  again  for 
the  purpose  of  inquiring  whether  the  refreshments  were 
supplied  with  a  view  to  influence  the  electionj  there  would 
be  a  verdict  to  that  extent,  at  least,  against  the  defendants. 
Upon  the  whole,  however,  we  are  of  opinion  that  no  case 
is  made  out  to  shew  that  the  conduct  of  the  defendants  was 
illegal;  and,  if  so,  there  is  nothing  to  prevent  the  plaintiff 
from  recovering,  and  this  rule  must  be  discharged. 


Rule  dbcharged. 


Where  the 
amount  is  under 
St,  clerks  of  the 
peace  &c.  may 
verify  their  re- 
turns of  estreats 
&C.  to  this  Court 
by  affidavit, 
without  a  com- 
mission or  per- 
sonal appear^ 
ance. 


Ex  parte  Tomlins. 

On  the  motion  of  Starkie^  the  Court  allowed  the  town 
clerk  of  Richmond  to  verify  his  return  to  this  Court  of 
estreats,  &c.,  by  affidavit,  without  a  commission  or  per- 
sonal appearance,  the  amount  being  under  5/.;  and  di- 
rected that,  for  the  future,  where  the  estreats,  &c.,  did 
not  amount  to  5/.,  clerks  of  the  peace  should  be  at  liber- 
ty to  verify  their  returns  to  this  Court  by  affidavit,  with- 
out a  commission  or  personal  appearance  (a). 


(a)  See  Ex  parte  Hodgson,  2  Y. 
&  J.  142.  By  the  3  Geo.  4,  c.  46, 
8.  14,  clerks  of  the  peace,  &c ,  are 
required  to  make  and  deliver  into 
this  Court  a  true  and  perfect  du- 
plicate or  certificate,  of  all  fines, 
&c. ;  and,  by  the  4  &  6  W.  4-  M, 


c.  24, 8. 5,  clerks  of  the  peace,  &c.» 
on  returning  estreats,  are  required 
to  take  an  oath,  prescHbed  by  thai 
statute,  which  oath  can  only  be 
administered  by  a  Baron  in  open 
Court,  or  by  commission.  See  2 
Y.  &  J.  146,  n. 
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Exeh,  of  Pleat, 
IBdL 

COALTSWORTH  V.  MaRTIN. 

JlLATIT  having  obtained  a  rule  to  shew  cause  for  judg-  in  this  Court, 
ment  as  in  case  of  a  nonsuit —  to*enter  the'b-* 

sue ;  but  four 
^  days'  notice 

Humphrey  contended^  that  the  tnotion  was  premature,  must  be  given 
because  the  plaintiff  had  not  been  ruled  to  enter  the  issue,  for  judgment  as 
and  cited  a  rule  of  Court,  28th  May,  1742  (a),  by  which  '^^ot^non- 
it  is  ordered,  ''that,  where  issue  is  joined,  the  plaintiff  do 
enter  the  issue  upon  record,  when  required  by  the  de- 
fendant." 

« 
Bayley,  B. — In  this  Court,  there  is  no  rule  to  enter 
the  issue;  but,  before  the  defendant  can  move  for  judg- 
ment as  in  case  of  a  nonsuit,  he  must  give  four  days*  no- 
tice of  the  motion  (6). 

The  rule  was  subsequently  discharged  upon 
a  slet  processus. 

(a)  1  Bttrt.  227.  (b)  See  Dax's  Practice,  70, 76. 


Do£  V.  Roe. 

Ejectment  by  hindlord  against  tenant.     The  right  J^^^'^'-JgJ- 
of  entry  accrued  in,  and  the  declaration  was  intitled  of,  by  which  land- 

^        ^  lords  may, 

and  served  in  this  term.  where  the  right 

of  entry  accrues 
in  or  ^ter  Hi" 


Colquhouriy  on  the  24th  November,  moved  for  judgment  ^ry^r  TH^y 

ejectnenta  at 

Wili.  4,  c.  70,  s.  36,  applied  to  this  case.  ten  dLy»  ^"^ 


x.ui^junuu»yu..^^^^..^^^^^^'"^-'f  ------'    -       o  Terms,  serve 

Hffainst  the  casual  ejector,  and  submitted  that  the  stat.  l   ejectmenu  at 

O  •*  .nv  timo  «.;*V. 


the  right  of  en* 
try  accrues,  applies  only  to  issuable  terma. 
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Esek.  qf  Pleas, 
1831. 


/G>?k<^^420 


If  land,  with  a 
run  iA  water 
upon  it,  be  sold, 
the  water  pasMs 
with  the  land, 
and  the  Tendee, 
having  used  the 
water,  though 
ferlesa  than 
twenty  Ttxn^ 
gains  a  title  to 
it  by  appropria- 
tion, and  may 
maintain  an  ae> 
tion  for  obstruct- 
ing it. 

wncra  costs 
are  ordered  to 
abide  the  erent, 
neither  party 
has  the  costs  of 
the  first  trial, 
unless  the  ver- 
dicts are  both 
for  the  same 
party^-<SSm6/e. 


Camham  v.  Fisk. 

C/ASE  for  diverting  a  water-course  running  through  the 
plaintiff's  garden ,  and  used  by  him.     Plea,  not  guilty. 

At  the  trial,  before  GarroWy  B.,  at  the  last  Summer  As- 
sizes for  the  county  otNorfolky'it  appeared  by  the  plaintiff's 
evidence,  that,  up  to  the  year  1811  or  181 S,  the  plaintiff's 
garden  and  an  adjoining  close,  in  which  a  stream  took  its 
rise  and  flowed  through  the  garden,  were  the  property  of 
Mrs,  Holford,  and  in  one  possession.  About  that  time,  the 
plaintiff  purchased  the  garden,  and  continued  to  use  the 
water,  till  the  obstruction  complained  of.  The  defendant 
subsequently  purchased  the  head  of  water,  and  diverted  it. 
The  learned  Judge  was  of  opinion  that  the  unity  of  own- 
ership destroyed  the  prescriptive  right ;  and  nonsuited  the 
plaintiff. 

Kelly  moved  for  a  new  trial. — The  Judge  was  mistaken 
in  supposing  that  an  unity  of  possession  destroyed  the 
plaintiff'^  right. 

[Bayley,  B.-^An  unity  of  possession  merely  suspends; 
there  must  be  an  unity  of  ownership  to  destroy  a  prescrip- 
tive right.] 

The  plaintiff  bad  a  title  by  appropriation  and  enjoy- 
ment, quite  sufficient  to  sustain  the  action,  without  any 
prescriptive  right.   Williams  v.  Morland  (a). 


The  Court  granted  the  rule,  and — 

B,  Andrews  and  Prendergrast  shewed  cause. — Upon  the 
facts  of  this  case,  the  direction  of  the  learned  Judge  was 
correct.  Until  1811  or  181^,  both  closes  belonged  to  Mrs. 
Holford,    and  both  were  in  one  occupation.     There  was. 


(a)  2  B.  &  C.  910;  4  D.  &  R.  583. 


MICHAELMAS  TERM,  2  WILL.  lY.  127 

therefore,  no  ground  for  a  prescriptive  right,  nor  for  the  ExcH,  of  Pleat, 
presumption  of  a  grant. 

[Bayley^  B. — If  the  owner  of  two  closes  sell  one  with  a 
run  of  water  upon  it,  can  the  vendor,  or  any  other  person 
claiming  under  him,  obstruct  or  divert  that  water?] 

That  must  depend  upon  the  terms  of  the  conveyance, 
which  was  not  produced,  and  must  be  taken  not  to  favour 
the  plaintiff's  claim. 

[Bayley,  B. — An  unity  of  ownership  would  destroy  a 
title  by  prescription;  but  here,  the  plaintiff  had  enjoyed 
the  water  since  1811. 

Lord  LyndAurst,  C.  B. — The  plaintiff  bought  the  land 
with  the  water  upon  it;  and  if  the  conveyance  were  silent 
as  to  the  water,  still  the  water  would  pass  by  the  grant  of 
the  land.] 

There  are  but  three  ways  of  acquiring  such  a  right— by 
prescription,  which  is  disposed  of  by  the  unity  of  owner- 
ship; by  actual  grant,  which  was  not  produced;  and  by 
bat  grantr-and  there  was  no  evidence  from  which  to  pre- 
sume a  lost  grant,  the  enjoyment  not  having  continued  for 
twenty  years.  The  case  was  put  to  the  Jury  upon  the  pre- 
scriptive right  merely* 

[Bayley,  B« — ^There  is  a  fourth  mode  of  acquiring  such 
a  right,  tw.  by  appropriation.  If  a  man  find  water  run- 
ning through  hifl  land,  he  may  appropriate  it,  and  thus 
acquire  a  title  to  the  water.  Bealey  v.  Shaw  (a). 

Lord  Lyndhursif  C.  B. — The  plaintiff  has  been  in  pos- 
session of  this  garden  since  1811.  That  possession  is  evi- 
dence of  a  fee  which  could  only  pass  by  grant,  and  a  grant 
of  the  land  would  carry  the  water.  If  the  conveyance  had 
been  produced,  and  had  been  silent  as  to  the  water,  still, 
the  conveyance  would  have  passed  the  water  which  flow- 
ed over  the  land.  Are  we  to  assume  that  the  water  was 
excepted  out  of  the  conveyance,  merely  because  the  con- 
▼eywnce  was  not  produced  ? 

(a)  6  East,  208. 
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Baylet/f  B. — If  I  build  a  house,  and,  having  land  sur*^ 
rounding  it,  sell  the  house,  I  cannot  afterwards  stop  the 
lights  of  that  house.  By  selling  the  house,  I  sell  the  ease- 
ment also.  This  land  is  purchased  with  the  water  running 
upon  it,  and  the  conveyance  passes  the  land  with  the  ease- 
ments existing  at  the  time.] 

Kelly  and  C  Ausien,  (in  support  of  the  rule),  were  stop- 
ped by  the  Court,  who  made  the  riile  absolute,  and  direct- 
d  the  costs  to  abide  the  event. 

B.  Andrews  said,  that  the  practice  of  this  Court  and  the 
King's  Bench  differed;  and  that  the  plaintiff  would,  by  the* 
practice  of  this  Court,  be  entitled  to  the  costs  of  both  trials, 
if  he  succeeded  in  the  new  trial — the  costs  abiding  the 
event.    But — 


Per  Lord  Lyndhurst,  C.  B. — That  must  not  be  consi^ 
dered  to  be  the  rule  of  this  Court.  I  am  of  opinion,  that 
the  practice  upon  this  point  is  the  same  as  in  the  Court  of 
King's  Bench;  and  that,  where  the  costs  of  the  first  trial 
are  to  abide  the  event  of  the  second,  neither  party  will  be 
entitled  to  the  costs  of  the  first  trial,  if  the  party  who  suc- 
ceeds on  the  first  trial  fails  on  the  second.  The  Master 
says,  that  such  is  the  practice  of  this  Court. 

Rule  absolute — the  costs  to  abide  the  event  (a). 


(a)  It  was  frequently  stated 
by  the  late  Master,  that,  where 
costs  were  directed  to  abide  the 
event,  the  party  succeeding  upon 
the  second  trial  had  the  costs  of 
both  trials,  though  the  verdicts 
were  conflicting.  By  the  practice 
of  this  Court,  if  there  be  no  order 
upon  the  subject  of  costs,  the 
party  succeeding  upon  both  trials 


has  the  costs  of  both;  Loader  v. 
Thonm,  1  C.  &  J.  64 ;  but,  if  the 
verdicts  be  different,  neither  party 
is  entitled  to  the  costs  of  the  first 
trial.  Dax's  Practice,  149.  If  the 
result  is  to  be  the  same  where 
no  order  is  made,  and  where  the 
costs  are  to  abide  the  event,  there 
seems  to  be  no  reason  for  making 
a  special  order  upon  the  subject. 
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Hitchcock  v.  Badham. 

JL  HE  defendant's  wife  carried  on  the  business  of  a  milli-  Where  a  venire 
ner,  independently  of  her  husband;  and,  in  March,  1830,  ww^XoadJo** 
was  supplied  with  the  goods   for  which  this  action  was  '«cov"fo' 

'■  '^  *^  goods  supplied 

brought.  In  September,  1830,  the  defendant  left  England  fo  the  wife  otjf. 
for  Hobarfs  Town,  where  he  remained.  In  this  term  the  business,  was 
plaintiff  issued  a  venire  against  the  defendant,  which  was  dSIditn^^use 
served  by  leaving  a  copy  at  the  dwelling-house  of  the  Wife,  ®^^**®  wife,  and, 
and,  upon  the  Sheriff's  return,  issued  a  distringas  de  cur-  gat  issued  de 
su  to  levy  40*.;  and  a  levy  was  made  upon  goods  at  the  waTmlde^pon 
dweUing-house  of  the  wife.  ^*  S^« « ^*»« 

o  dwelhng-houte 

of  the  wife,  the 
Court  set  aside 

Steer  obtained  a  rule  to  shew  cause  why  the  service  of  theserviceofthe 
the  venire,  and  the  distringas,  should  not  be  set  aside  for  3^Jh^^,  with 
irregularity,  and  the  issues  returned.  .  ^^^ 

Follett  shewed  cause,  and  contended,  that,  as  the 
goods,  in  respect  of  which  the  action  was  brought,  were 
supplied  to  the  defendant's  wife  in  the  course  of  her  sepa- 
rate business,  the  goods  in  that  business  might  be  taken,  to 
compel  an  appearance  to  the  common  law  process,  which 
did  not  require  personal  service. 

Per  Curiam. — By  suing  the  husband  you  say  that  he 
is  liable  for  the  goods  supplied;  and  that  the  goods  are 
his,  and  though  he  is  absent  from  the  country,  and  can 
know  nothing  of  the  process,  you  take  his  goods  to  com- 
pel an  appearance. 

Rule  absolute,  with  costs,  no  action  to  be 
brought. 
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Rex  aux.  Hollis  v.  Bingham. 


An  extent  in  mjLOLLIS  being  indebted  to  the  Crown,  and  BingJuim  to 

iae4,  the  Crown  HolHs,  an  extent  in  aid  of  Hollis  issued  against  Bingham 

debtorpmvaUe  i"  ^817,   under  which  Binghams  property  was  seized. 

"^^^T^ffV""*  ^^^S^^  appeared  and  traversed  the  inquisition ;  when  all 

between  tbem  matters  in  difference  between  Hollis  and  Bingham  were 

afterwards,  and  referred  by  recognizance  to  Mr.  Denman;  and,  upon  secu- 

wai  mSe*the  "*y  ^^'^^8  given  by  Bingham,  a  writ  of  amoveas  manus  is- 

debtor  paravaiie  g^gj  ^q  liberate  his  property  seized  under  the  extent.   Mr. 

took  the  bene-  ,         i        t  /»  i  iiir      a^ 

iitofthelnsoU  Denman  did  not  undertake  the  reference,  and  Mr.  MerC" 
Art!  and  iniLrt-  foether  was  Substituted  as  arbitrator  for  him  in  1821 ,  by  rule 
ed  Ui  Wi  ache-      f  c^^rt  la).     In  1822,  and  before  Mr.  Merewether  made 

dale  the  debt  ^  ^  ' 

due  to  the  his  award,  Bingham   took  the  benefit  of  the  Insolvent 

—The  Court  set  Debtors' Act^  and  inserted  in  his  schedule  the  debt  due 
b^uM^thri^'  *^  HoUis.  Upon  this  ground,  amongst  others,  FolleH  ob- 
secutor  was  not    tained  a  rule  nisi  to  set  aside  the  awards  and  cited  Marsh 

entiUed  to  pre-  jmt      .  y ,x 

logadve  privl-       V.  Wood  (o). 
lege  to  secure 
him  from  the 

effect  of  a  pub-        Manning  shewed   cause. — If  this  were   an   action  of 

He  statute  upon  ^  ^ 

the  private  debt^  or  of  assumpsti,  the  case  of  Marsh  v.  Wood  would 
JJJ^^"  *        apply  I  but  it  is  a  proceeding  by  prerogative  process^  and 

therefore  that  case  is  inapplicable.  It  is  clear,  that  a  cer- 
tificated bankrupt  is  not  entitled  to  his  discharge  from  a 
commitment  on  an  extent,  the  Crown  not  being  bound  by 
the  statutes  of  bankrupts ;  Rex  v.  Pixley  (c) ;  and  for  the 
same  reason,  a  person  discharged  under  an  insolvent  act 
is  not  entitled  to  his  discharge  as  against  an  extent  (cQ. 
The  rule  is  the  same  with  respect  to  extents  in  chief  and 
in  aid,  in  the  latter  the  Crown  is  a  trustee  for  the  Crown 
debtor. 

[Bayley,  B. — Does  it  appear  whether  the  Crown  debt 

(a)  See  3  Y.  &  J.  101 .  (c)  Bunb.  202. 

(6)  9B.&a659;  4M.&R.604.  (rf)  West,  95. 
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has  been  satisfied?    HoUis  is  the  debtor,  and  should  state 
that.] 

That  does  not  appear,  but  is  immaterial,  because,  when 
seized^  it  becomes  a  debt  by  record,  which  can  only  be  dis- 
charged by  record.  The  writ  of  amoveas  manus  is  a  di^-^ 
charge  pro  tafUo^  that  is,  it  vacates  the  execution,  but  is 
not  tantamount  to  an  entry  of  satisfaction  on  the  roll. 

[liord  Lyndhurst^  C.  B. — It  becomes  a  debt  to  the 
Crown  by  two  steps.  Mollis  is  a  debtor  to  the  Crown, 
and  Bingham  to  HolUs — when  the  first  is  removed^  the 
other  fails  also. 

Bayley^  B. -^Cannot  we  interfere  when  we  see  that  that 
which  is  treated  as  a  Crown  debt  becomes  only  a  private 
debt?  It  is  the  province  of  the  Court  of  Exchequer  to 
watch  over  the  rights  of  the  Crown,  and  also  to  sec  that 
the  Crown  process  is  pot  abused  tp  the  prejudice  of  the 
subjectf  With  what  view  was  the  late  rule  framed  (a),  ex- 
cept to  attach  where  the  Crown  was  satisfied?] 

That  rule  is  not  retrospective.  When  once  seized,  the 
debt  becomes  a  Crown  debt,  and  the  Crown  debtor  is  en- 
titled to  prerogative  process;  and  there  are  many  cases 
which  decide,  that>  though  the  debt  to  the  Crown  be  satis- 
fied, the  Crown  debtor  may  proceed  by  prerogative  pro- 
cess against  bis  debtor  paravaile. 

[Bayley^  B. — I  ap  aware  of  no  instance  in  which  th^ 
Crown  debtor  has  proceeded  where  the  Crown  debt  was 
satisfied ;  and  circumstances  have  occurred,  which,  as  be- 
tween the  Crown  debtor  and  debtor  paravaile,  would  dis- 
cbarge the  latter.] 

By  the  old  practice  (6),  if  the  debtor  owed  the  Crown 
but  one  sbUlingi  be  might  proceed  against  others  by  prerQ> 
gative  process  to  any  extent.  The  stat.  57  Geo.  3,  c.  117, 
8.  6,  contains  an  express  provision  fpr  the  discharge  of  in- 
solvent Crown  debtors  under  extents  in  aid ;  which  clearly 


Rrvtmufy 
1831. 


Rbx 

ft 
Bingham. 


(a)  June  72f  1822;  Man.  Pract.  313. 

k2 


(6)  See  57  Geo.  3,  c.  117. 
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shews  that  such  extents  are  not  affected  by  the  Insolvent 
Debtors*  Act. 

Dampier  and  FoUeity  contra, — There  are  many  cases  in 
which  a  debtor  paravaile  has  been  sued  after  the  Crown 
debt  was  satisfied,  but  none  in  which  the  effect  of  a  public 
statute  has  been  defeated  by  an  extent  in  aid.  But  the 
prosecutor  cannot^  upon  this  application^  treat  this  as  a 
Crown  debt.  The  reference  is  between  the  parties,  with- 
out the  authority  of  the  Crown.  It  is  treated  as  a  private 
debt — it  is  inserted  by  the  defendant  in  his  schedule;  and, 
by  the  insolvency,  the  submission  is  revoked.  Marsh  v. 
Wood. 


Lord  Lyndhurst,  C.  B. — The  object  of  this  application 
is  to  discharge  the  debtor  paravaile  from  the  consequen- 
ces of  an  act  done  by  him  and  the  Crown  debtor,  without 
the  authority  of  the  Crown.  The  parties  treat  this  as  a 
private  debt,  and  take  upon  themselves  to  refer  the  amount. 
Taking  it  as  a  private  debt,  the  defendant  is  discharged 
from  it  by  operation  of  the  Insolvent  Debtors'  Act,  the  ef- 
fect of  which  is,  that  the  award  is  vacated. 


Bayley,  B. — The  extent  seized  the  debt  due  to  Hoi- 
lis  from  Bingham^  as  it  existed  at  that  time ;  subsequently, 
the  parties  agree,  without  the  consent  of  the  Crown,  to  re- 
fer the  amount  of  that  debt.  By  setting  aside  this  award, 
therefore,  we  merely  put  the  parties  in  the  situation  in 
which  they  stood  at  the  time  when  the  debt  was  seized; 
and  if,  by  any  process,  the  payment  of  that  debt  can  be  en- 
forced, neither  the  Crown  nor  Hollis  will  lose  the  benefit 
of  it. 

When  I  find  authorities  to  estabhsh,  that,  when  a  debt 
has  been  seized  and  the  Crown  debt  is  afterwards  satisfied, 
and  circumstances  occur,  which,  as  ^between  the  debtor 
and  creditor,  would  bar  the  debt,  the  Crown  debtor  may 
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nevertheless  proceed  by  prerogative  process,  and  say  that 
his  debt  is  not  discharged,  I  shall  be  convinced,  and  bow  to 
the  decisions;  but,  until  such  authorities  are  produced,  I 
must  think  such  a  proposition  most  unreasonable. 

Garrow,  B. — I  am  of  the  same  opinion,  and  think  that  no 
authority  can  be  produced,  which  would  entitle  the  prose- 
cutor to  proceed  against  the  debtor  paravaile,  under  cir- 
cumstances like  the  present. 

Boll  and,  B. — The  parties  before  us  are  HoUis,  claim- 
ing a  debt,  and  Bingham^  resisting  it.  They  refer  the 
amount.  The  Crown  is  no  party  to  that  reference;  and 
Bingham  having  been  discharged  under  the  Insolvent 
Debtors*  Act,  calls  upon  us  to  throw  around  him  the  protec- 
tion of  that  statute.  We  do  not  decide  whether  the  claims 
of  the  Crown  are  satisfied,  or  what  are  the  rights  of  the 
prosecutor  in  respect  of  the  Crown  debt;  but  merely  re- 
store the  parties  to  the  situation  in  which  they  were  before 
the  private  agreement,  which  private  agreement  has  been 
discharged  by  the  subsequent  circumstances. 

Rule  absolute. 
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D.  Alexander  and  Others  v.  Barker. 

jIsSUMPSIT  for  money  lent  to  and  paid  for  the  defend-  Where  a,  ap- 
ant,  and  for  interest.     Plea— ATon  assumpsit.  mlmi^r^a* 

The  cause  was  tried  at  the  last  assizes  for  the  county  of  banking  esu- 

blUhment,  for  a 

Suffolk^  before  Garrow^  B.  loan  of  money, 

wbich  JB.  ad- 
vanced out  of 
funds  in  which  he  and  his  partners  were  jointly  interested : — Held,  tliat  the  firm  might  lue  A.  for 
money  lent. 

The  rejection  of  evidence,  which,  if  admitted,  would  merely  prove  a  fact,  sufficiently  established 
by  other  evidence,  is  no  ground  for  a  new  trial. 

Submitting  to  a  nonsuit  in  deference  to  the  opinion  of  the  Judge  at  the  trial,  which  opinion  if  in- 
correct, does  not  estop  the  plaintiff  from  moving  to  set  aside  such  nonsuit. 
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Exch.  of  Picas,  which  WHS  already  sufficiently  established  without  that 

^     evidence;  and  therefore  the  pass-book  could  have  no  in- 

Alexander    fluence  as  to  the  verdict;  and  the  Court  will  not  interfere. 

Barker.       though  the  pass-book  were  admissible.    Horford  v.  Wil' 

son  (a). 

But  the  plaintiffs  cannot  now  raise  the  objection.  They 
acquiesced  in  the  nonsuit,  and  cannot  now  say  that  the 
learned  Judge  was  mistaken.  Butler  v.  Durant  {b)^  Ro- 
binson  v.  Cook  (c),  Elsworthy  v.  Bird  (d). 

{Bayley^  B. — I  have  heard  Lord  Tenterden  say,  over 
and  over  again,  that,  if  he  nonsuited  upon  an  opinion  inti- 
mated at  the  trial,  in  which  the  counsel  acquiesced,  and 
was  wrong,  the  Court  ought  to  set  aside  that  nonsuit.  It 
would  be  very  hard  if  it  were  otherwise,  because  counsel 
must,  in  that  case,  at  their  peril,  decide  whether  the  Judge 
was  right  or  wrong.} 

By  this  course,  the  plaintiffs  see  the  mode  in  which 
the  defendant  shapes  his  case,  and  thus  gain  a  consider- 
able advantage.  Moreover,  if  the  plaintiffs  had  insisted 
upon  the  evidence  going  to  the  Jury,  the  defendant  might, 
perhaps,  have  adduced  evidence  in  answer  to  the  plaintiffs* 
case. 

Upon  the  evidence,  however,  the  nonsuit  is  right.  The 
contract  is  between  Z).  Alexander  alone  and  the  defen- 
dant^ though  the  money  is  advanced  by  the  firm.  There 
is  nothing  to  shew  that  the  advance  was  so  made  with  the 
knowledge  or  by  the  consent  of  the  defendant.  On  the 
contrary,  he  treats  with  D.  Alexander,  not  as  a  member 
of  the  firm,  but  in  his  individual  capacity ;  and  many  rea- 
sons may  induce  an  individual  to  deal  with  one  member  of 
a  firm  in  preference  to  a  transaction  with  a  partnership. 
The  decision  in  Garrett  v.  Handley  proceeded  upon  the 
ground,  that  the  intention  was,  that  the  guarantie  should 

(a)  1  Taunt.  12.  (c)  6  Taunt.  336. 

ib)  3  Taunt.  229.  {d)  M'CIel.  69. 
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be  for  the  benefit  of  the  firm.     This  is  apparent  from  the  Exch.  0/  puas, 

1831 
first  decision  of  that  case  (a).  - 

Alexander 

Storks,  Serjt.,  and  KeUy,  in  support  of  the  rule^  were       Barker. 
stopped  by  the  Court. 

Lord  Lynduurst,  C.  B. — If  this  question  had  turned 
solely  on  the  rejection  of  the  pass-book^  I  should  have 
been  of  opinion  that  ther^  ought  not  to  have  been  a  new 
trial,  because  the  pass-book  would  have  proved  no  more 
than  was  sufficiently  in  evidence  without  it. 

On  the  general  question,  however,  I  am  of  opinion  that 
the  plaintiffs  ought  not  to  have  been  nonsuited.  Where 
an  application  is  made  to  a  banker,  a  member  of  a  firm,  for 
a  loan,  and  the  advance  is  made  by  money  of  the  firm  in 
which  the  partners  are  jointly  interested,  the  action  may 
be  brought  by  all  the  members  of  the  firm. 

But  it  has  been  said,  that  the  learned  Judge  was  not  ap- 
plied to,  or  desired,  to  let  the  case  go  to  the  Jury ;  and  we 
have  been  referred  to  cases  where  the  Courts  have  refused 
to  set  aside  a  nonsuit,  after  the  counsel  at  the  trial  have  ac- 
quiesced in  being  nonsuited,  and  have  not  insisted  on  the 
case  going  to  the  Jury.  In  those  cases,  however,  the  Courts 
thought  that  the  opinion  expressed  by  the  Judge  at  Nisi 
Prius  was  correct ;  and  the  principle  of  those  cases  does 
not  apply,  where  we  think  that  the  opinion  expressed  by  the 
learned  Judge  at  the  trial  was  incorrect.  Where,  at  the  trial, 
a  learned  Judge  says,  that,  if  the  case  goes  to  the  Jury,  he 
shall  express  a  certain  opinion,  which  the  Court  thinks 
was  incorrect,  we  are  bound  to  consider  it  as  if  the  case 
had  gone  to  the  Jury  with  that  direction ;  and  in  such  a 
case  the  Court  may  interpose. 

Bayley,  B. — I  think  that  there  ought  to  be  a  new  trial 
in  this  case,  not  on  the  ground  of  the  rejection  of  the  pass- 

(fl) 6 D. & R.  319 ;  3B.  &C.462. 
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Exch.  of  PUat,  book}  whidi  appears  to  me  to  be  irrelevant  to  the  question 
^  in  dispute  in  this  cause ;  for  it  could  only  have  shewn  that 
Alexander  a  gross  sum  of  money  had  been  paid  to  the  Company  by 
Barker.  ^^^  plaintiffs ;  but  whether  that  included  the  money  ad- 
vanced to  the  defendant  would  not  have  appeared  firom 
the  pass-book,  and  if  it  would,  whether  the  advance  was 
made  by />•  Alexander  alone,  or  by  the  firm,  would  not  have 
been  elucidated  by  that  entry:  but,  on  the  testimony  in 
the  case  connected  with  the  letter  of  the  defendant,  it 
seems  to  me  that  the  plaintiff  was  entitled  to  recover.  I 
lEim  the  less  surprised  that  the  learned  Judge  should  have 
considered  Z).  Alexander  as  the  person  with  whom  the 
defendant  contracted,  and  who  alone  could  maintain  the 
action,  because  I  remember  that  it  was  at  one  period  Uie 
impression  of  Lord  EUenbaroughf  that,  where  money  was 
lent  by  a  partner,  the  action  must,  in  all  cases,  be  brought 
by  the  individual  with  whom  the  contract  was  made;  but 
he  was  afterwards  convinced  of  what  is  doubtless  the  true 
rule,  viz.  that  where  a  contract  is  made  by  one  on  behalf 
of  others,  the  action  may  be  brought  in  the  name  of  the 
principals. 

I  have  no  doubt  in  this  case  but  that  tliis  action  is 
maintainable  by  the  plaintiffs;  and  in  that  opinion  I  am 
fortified  by  the  case  of  Garrett  y»  Handley.  Here,  D. 
Alexander  stood  in  the  double  capacity  of  an  individual 
and  a  member  of  the  firm.  Barker  wanted  an  advance  of 
money,  and  to  him  it  was  quite  immaterial  by  whom  the 
advance  was  made,  whether  by  D.  Alexander  alone,  or  by 
the  house  of  which  he  was  a  member.  He  applies  to  2>. 
Alexander  to  make  the  advance;  he  does  not  qualify  that 
appUcation,  and  say,  you  may  be  a  member  of  a  firm,  and 
I  will  deal  with  you  only,  and  will  not  be  answerable  to 
other  persons;  but  he  makes  his  application  without  any 
qualification.  By  thus  applying  generally,  he  entitles  D. 
Alexander^  if  he  make  the  advance,  to  place  him  in  the 
situation  of  being  answerable  to  him  in  either  of  his  ca- 
pacities, according  to  that  in  which  he  makes  the  advance. 
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From  tli€  testimony^  it  appears  that  the  advance  was  made  ^ck*  rf  ^^«* 
by  Z>«  Alex^mdeti  not  individually,  but  with  the  money  of  V^ 

the  firm.  He  accepted,  therefore,  the  application  for  the  Alexander 
advancei  not  as  an  individual,  but  in  his  capacity  as  a  mem*  Barker. 
her  of  the  firm.  In  Garreit  v.  Handley^  the  contracting 
partner  first  brought  the  action  in  his  own  name ;  but  it 
appeared  that  the  advance  was  made  by  the  house,  and 
the  Court  said^  you  did  not  make  the  advance,  and  cannot 
maintain  the  action ;  another  action  was  then  brought  in 
the  name  of  the  firm,  and  the  Court,  being  of  opinion  that 
the  guarantie  was  intended  to  apply  to  advances  made 
by  the  firm,  thought  that  the  action  was  maintainable. 
The  language  of  that  guarantie  was  much  more  pointed 
than  this  letter.  It  was  addressed  to  an  individual,  and  was 
to  this  efiect: — **  I  understand  from  Mr.  G.  that  you  have 
had  the  goodness  to  advance  550/.,  &c.  upon  my  assurance, 
which  I  hereby  give,  that  provision  shall  be  made  for  re- 
paying you  this  sum,  &c.  ;*'  but  the  advance  was  not  made 
by  the  individual  alone ;  and  it  was  holden  that  the  firm  by 
whom  the  advance  was  made  ought  to  sue.  It  appears 
to  me,  therefore,  that  the  plaintiffs  were  the  persons  who 
might  and  ought  to  sue  in  this  case. 

Upon  these  grounds,  therefore,  and  because  in  this  in- 
stance the  learned  Judge  would  have  given  a  direction  to 
the  Jury,  which  would  have  led  to  a  wrong  result,  I  am  of 
opinion  that  there  ought  to  be  a  new  trial;  and  that  the 
counsel  who  acquiesced  in  the  nonsuit,  and  did  not  desire 
that  the  case  should  be  left  to  the  Jury,  but  submitted  out 
of  proper  respect  to  the  learned  Judge,  is  not  now  preclud- 
^  from  taking  the  objection. 

Garrow,  B.,  concurred. 

BoLLAND,  B. — I  am  of  the  same  opinion;  not  on  the 
ground  of  the  rejection  of  the  pass-book^  which  carries 
the  case  no  further,  but  on  the  authority  of  Garrett  v. 
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Exch.  of  Pleas,  Handle^.    If  one  party  applies  to  another  for  the  loan  of 
^  '  ^     money,  and  is  so  much  in  the  dark  as  not  to  know  whether 
Alexander     the  party  to  whom  he  applies  is  the  member  of  a  firm  or 
Barker.       °^^>  ^^^  applicant  must  take  his  chance  as  to  whether  the 
advance  is  made  by  the  individual  or  by  the  firm;  but  he 
may,  if  he  choose  so  to  do,  guard  himself,  by  saying  ex- 
pressly that  he  deals  with  him  individually.     I  am,  there- 
fore, of  opinion  that  the  rule  for  a  new  trial  should  be 
made  absolute. 

Rule  absolute. 


Edensor  v.  Hoffman  and  Another* 

By  the  late  rule  1  HE  writ  in  this  casc  was  returnable,  and  the  appear- 
no  imparlance,  ^^^^  entered,  in  Trinity  Term  last.  The  declaration  was 
7}J!I!^1J"^\  delivered  on  the  16th  November,  intitled  of  Trinity  Term, 

appearancei  ana  ^ 

decUration  are    and  indorsed  to  plead  in  four  days.    On  the  18th  November, 

of  the  lame  term , 

if  the  declaration  a  summons  was  Served,  for  a  month's  time  to  plead,  which 
or  before  ^e  last  ^^^  indorsed  by  consent  for  ten  days*  time  to  plead.  No 
<Uy  of  term;  but  order  was  drawn  up ;  and,  on  the  22nd  November,  the  plain- 

if  the  writ  and  . 

appearance  be     tiff  signed  judgment  for  want  of  a  plea. 

^     of  one  term,  and 
the  declaration 

dc^^cS^'is^n-  Chilton  obtained  a  rule  to  shew  cause  why  the  judgment 
tided  to  an  im-    should  not  be  sct  aside  for  irregularity. 

parlance  not- 
withstanding 

If  the  defend-       ^'  ^'  Richards  shewed  cause. — The  defendant  was  not 

an^beingenti-  entitled  to  an  imparlance.  By  the  late  rule  la),  it  is  order- 
tied  to  an  impar-  *^  "^  ^  ^ 

lance,  take  out  a  ed,  that,  upon  every  declaration  delivered  or  filed  onorbe- 
time  to  plead,      fof^  ^^e  last  day  of  any  term,  the  defendant,  whether  in  or 

which  is  indors- 
ed  by  consent, 

he  waives  the  imparlance,  and  the  plaintiff  may  sign  judgment  for  want  of  a  plea  before  the  en- 
larged time  for  pleading  has  expired,  if  no  order  be  drawn  up. 

(«)  ^/i<c,  Vol;  I,  p.  471,  pi.  7. 


Rule  accordingly. 


V, 

Hoffman. 
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of  any  prison,  shall  be  compellable  to  plead  as  of  such  term,   Exch.  of  phat, 
without  being  entitled  to  any  imparlance.  ^^•^'• 

[Bayleyy  B. — That  is,  where  the  writ,  appearance,  and  edensor 
declaration  are  of  the  same  term.  Before  the  late  rule,  the 
defendant  was  not  bound  to  plead  as  of  the  term  in  which 
the  declaration  was  delivered,  unless  the  declaration  was  de- 
livered on  or  before  the  fourth  day  exclusive  before  the  end 
of  the  term  in  which  the  writ  was  returnable.  By  the  rule, 
the  last  day  is  substituted  for  the  fourth  day  before  the 
end  of  the  term.] 

But  the  summons  and  indorsement  were  a  waiver  of  the 
imparlance. 

[Bayley^  B, — It  amounts  to  an  admission  that  the  plain- 
tiff was  entitled  to  a  plea  as  of  that  term.] 

Chilton,  contra. — The  parties  are  in  pari  delicto.  The 
defendant  meant  to  claim  an  imparlance,  but  took  out  the 
summons  by  mistake ;  and  the  plaintiff,  having  consented  to 
give  ten  days  time  to  plead,  ought  not  to  have  signed  judg- 
ment. A  consent  indorsed  on  a  Judge's  summons  binds 
neither  party,  unless  the  order  be  drawn  up,  and  served 
pursuant  thereto.  Joddrel  v. (a). 

Lord  Lyndhurst,  C.  B. — The  judgment  is  regular,  and 
can  only  be  set  aside  upon  payment  of  costs. 


(a)  4  Taunt  253. 
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Exch.   ChamheTy 
1831. 


IN  THE  EXCHEQUER  CHAMBER. 


f  A  ^  ff^//  /  (^**  error  from  the  Court  of  King  »  Beneh.) 

Vv^o^e^  ^j./4q  Miller  t>.  Green. 

r.,faMd  for  life,  Replevin  by  the  defendant  in  error,  (the  plaintiff 
SSty  to^.%nd]  below),  for  cattle,  goods^  and  chattels,  and  growing  com, 

to  secure  the  an'    pulse,  and  hops. 
nuity,  in  consi-     "         '  *■ 

deration  of  mo-  Cognizancc  by  the  plaintiff  in  error,  (the  defendant 
bargained,  sold,  below),  as  bailiff  of  W,  Hodgson^  that  one  •/.  Taylor^  be* 
to  F.^Mrt^fn       ^^^^  *'>^  s*^^  ^^"^  ^hen  &c.,  was  seised  of  the  premiaes 

premises  for  a  jn  ^j^g  declaration  mentioned,  and  in  which  &c.,  in  his  de- 
term  of  years,  ^  ^ 

upon  trust,  in  mcsnc  as  of  fee;  and  being  so  seised,  before  &c.,  on  the 
^ouid  beln^r-  1 0th  July,  1797^  made  his  will,  &c.,  and  thereby,  amongst 
aMui?*  'b**du-  ^^^^  things,  gave  and  devised  the  said  premises,  in  which 
tresa,  or  by  sale  &c.,  with  the  appurtcnanccs,  unto  C  H,  and  J.  J?.,  their 

or  mortgage  of 

the  premises:  hcirs  and  assigns,  to  the  several  uses  &c.,  in  the  wiU  men- 
gramedanoiher  tioncd;  that  is  to  Say,  subject  to  and  charged  and  chargei- 
annuity  to  i/.,     j^jji^  ^jjjj  jj^g  payment  of  the  several  annuities  and  legacies 

with  a  power  of  *^   "^  ^ 

distress  upon  thereinafter  by  him  given,  and  to  the  powers  an4  reme- 

mises.    j^/dis-  dies  therein  contained  for  securing  the  same,  to  the  use 

i?owed  thf  tak-  and  behoof  of  G,  Taylor  and  his  assigns,  for  and  diving 

ingfor  arrears  the  term  of  his  natural  life;  and  the  said  J*  Taylor  4Qer<- 

of  the  annuity  ,  ,  , 

under  his  deed:  wards,  and  before  &c.,  to  wit,  &c«,  died  seised  of  the  pre* 
up^the  deniUe*  niises,  without  altering  his  will ;  whereupon  the  said  G.  Tay^ 
to  t\  but  did      i^  tijgjj  j^nd  there  became  and  was  seised  of  the  premises. 

not  shew  under     ^  ^  r  » 

whom  he,  the  in  which  &c.,  for  the  term  of  his  natural  life;  and  being 
possws'io'n!*©"  SO  sciscd,  afterwards,  and  before  &c.,  to  wit,  &c,,  by  in- 
Sred^uJJn  thl"    denture  between  G.  Taylor  of  the  first  part,  W.  Hodgson 

premises,  or  had 

elected  to  treat  the  demise  as  operating  by  the  stat.  of  uses : — Held,  that  the  demise  to  F.  operated 

as  at  common  law,  and  without  an  entry  was  no  bar  to  die  distress  by  H, 

T,  granted  an  annuity,  charged  upon  certain  premises,  with  a  power,  in  case  the  annuity  should 
be  in  arrear,  to  enter  upon  the  premises  and  distrain  for  the  annuity,  *'and  the  distress  then  and 
there  to  detain,  manage,  sell,  and  dispose  of,  in  the  same  manner  and  in  all  respects  as  distresses 
for  rents  reserved  upon  leases  for  years  might  be  detained,  managed,  sold,  and  disposed  of,  and  as 
if  the  annuity  were  a  rent  reserved  upon  a  lease :" — J/eld,  that  growing  crops  could  not  be  distrain- 
ed under  this  power. 
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of  the  second  part,  and  71  C.  of  the  third  part,  the  said  Brrk,  ciMmher, 
G.  Taylor^  for  the  considerations  therein  mentioned,  gave,  '  ^ 

granted,  and  confirmed  unto  the  said  W.  Hodgson^  his  ex-       Miller 
ecutors,  administrators,  and  assigns,  one  annuity  or  clear       grc'kn. 
yearly  sum  of  166/.  S^.,  to  be  charged  and  chargeable 
upon,  and  issuing  and  payable,  and  had  and  received,  and 
taken  from  and  out  of  the  said  premises,  in  which  &c.,  and  .%  ..  ^  >>^ 

from  and  out  of  every  part  and  parcel  of  the  same,  with 
their  appurtenances;  to  have  and  to  hold  the  said  annuity 
or  yearly  sum  of  &c.,  unto  the  said  W.  Hodgson,  his  exe* 
cutors,  &c.,  thenceforth  for  and  during  the  term  of  ninety- 
nine  years,  if  the  said  G.  Taylor  should  so  long  Uve;  the 
said  annuity  to  be  paid  at  &c.^  on  &c.,  quarterly,  without 
any  deduction,  &c.   And  the  said  G.  Taylor  thereby  grant* 
ed  unto  the  said  W,  Hodgson^  his  executors,  &c.,  that 
when  and  as  often  as  the  said  annuity  should  be  in  arrcar 
for  twenty-one  days  after  the  day  of  payment,  tben^  and  so 
often,  and  from  time  to  time,  it  should  be  lawful  to  and 
for  the  said   W.  Hodgson^  his  executors,  &c.,  into  and 
upon  the  said  messuages,  lands^  and  premises,   thereby 
charged,  &c.,  to  enter,  and  distrain  for  the  said  annuity  or 
yearly  sum,  and  all  arrears  thereof;  and  the  distress  then 
and  there  to  detain,  manage,  sell,  and  dispose  of,  in  the 
same  manner  and  in  all  respects  as  distresses  for  rents  re- 
served upon  leases  for  years  might,  were,  and  ought  to  be 
detained,  managed,  sold,  and  disposed  of,  and  as  if  the  said 
annuity  or  yearly  sum  of  &c«,  thereby  granted,  was  a  rent 
reserved  upon  a  lease  for  years;  to  the  intent  that  the  said 
W.  HodgsoUf  his  executors,  &c.,  should  therewith  be  fully 
satisfied  and  paid  the  said  annuity  or  yearly  sum  of  &c., 
and  all  arrears  &c.,  and  all  costs  &c. :  averment  that,  in  the 
lifetime  of  G.  Taylor^  to  wit,  on  &c.,  a  large  sum  of  mo- 
ney^ to  wit,  &c.,  became  due  for  the  said  annuity,  where- 
fore he  took  the  cattle,  goods,  and  chattels,  corn,  pulse, 
and  hops  in  the  declaration  mentioned,  as  a  distress  for 
the  said  annuity,  &c.     The  second  avowry  omitted  the 
statement  of  the  will  of  «/•  Taylor,  but  alleged,  tliat  G.  Tay- 
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Ejcck.  Chamber,      General  demurrer  to  both  pleas  in  bar.    Joinder  in 

demurrer. 

Upon  argument^  the  Court  of  King's  Bench  gave  judg* 
ment  for  the  plaintiff  below;  whereupon  the  defendant 
brought  a  writ  of  error,  and  assigned  for  errors : — First, 
that  the  plaintiff  below  had  not  averred  in  his  pleas  in  bar, 
that  G.  Fletcher  entered  into  and  upon  the  premises  in 
which  &c. ;  and  inasmuch  as  the  said  demise  of  the  said 
premises,  in  which  &c.,  to  the  said  G.  Fletcher,  operated 
as  a  demise  at  common  law,  and  as  the  said  O.  Fletcher 
had  not,  in  pursuance  of  the  said  demise,  entered  into  and 
upon  the  said  premises  in  which  &c.,  no  estate  whatso- 
ever passed  out  of  the  said  G.  Taylor  by  the  said  demise 
to  the  said  G.  Fletcher;  therefore  the  said  G.  Taylor  had 
a  sufficient  estate  in  the  premises,  in  which  &c.,  to  grant 
the  said  annuity  and  the  power  of  distress  to  W.  Hodg- 
son in  the  manner  and  form  mentioned  in  the  cognizances 
of  the  defendant  below.   Secondly,  that  it  did  not  appear 
from  the  pleas  in  bar,  that  the  demise  to  G.  Fletcher  was 
followed  by  the  entry  of  G.  Fletcher  into  or  upon  the  pre- 
mises in  which  &c.,  or  by  any  other  act  of  the  said  G. 
Fletcher,  so  as  to  vest  the  term  thereby  granted  in  him. 
Thirdly,  that  the  plaintiff  below  did  not  shew  by  his  pleas 
in  bar  that  he  had  any  title  to,  or  interest  in,  the  said  pre- 
mises, in  which  &c.,  and  therefore  could  not  aver  that  the 
said  G.  Taylor  had  not  a  sufficient  estate  in  the  said  pre- 
mises, in  which  &c.,  to  grant  the  annuity  and  the  power  of 
distress  to  W.  Hodgson,  Fourthly,  that  the  plaintiff  below, 
being  privy  in  estate  to  the  said  G.  Taylor,  was  estopped 
from  denying  the  title  of  the  said  G.  Taylor  to  grant  the 
said  annuity  and  power  of  distress  to  the  said  fV.  Hodg' 
son*   And,  fifthly,  that  the  plaintiff  below  did  not  by  his 
pleas  in  bar  sufficiently  traverse,  or  confess  and  avoid,  the 
cognizances  of  the  defendant  below, 

Erskine,  for  the  plaintiff  in  error. — The  plaintiff  in  er- 
ror contends,  that  he  had,  by  virtue  of  the  deed  set  out 
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in  his  avowry,  a  right  to  distrain  on  the  premises^  notwith-  ezcU,  Chamber, 
standing  the  prior  demise,  and  the  circumstances  stated  in  ^  *^^^' 
the  pleas  in  bar.  He  admits,  that,  if  the  defendant  in  er- 
ror was  in  under  Fletcher,  he  could  have  no  right  to  dis- 
train upon  him  who  claimed  by  a  paramount  title;  and  it 
can  hardly  be  denied  by  the  defendant  in  error,  that,  if 
he  held  under  the  grantor,  by  demise  subsequent  to  the 
avowant*8  title,  the  distress  would  be  legal.  The  ques- 
tions, therefore,  are,  whether,  on  the  face  of  these  plead- 
ings, it  can  be  collected  under  what  title  the  property  of 
the  defendant  in  error  was  upon  these  premises ;  and  if  it 
cannot,  whose  duty  it  was  to  shew  such  title;  and  what  is 
the  effect  of  the  silence  of  the  record  upon  this  subject. 

The  grantor  had  such  an  estate  in  him  at  the  time  of  the 
grant  to  W.  Hodgson,  as  would  enable  him  to  distrain 
against  all  the  world  except  Fletcher  and  those  claiming 
under  him.  The  demise  to  Fletcher  was  prior  to  the  an- 
nuity granted  to  W.  Hodgson;  but,  inasmuch  as  no  part 
of  the  estate  which  Taylor  had  in  him  was  taken  out  of 
him  before  that  annuity  was  granted,  he  had,  at  that  time^ 
full  power  to  give  this  right  to  distrain^  defeasible,  if 
Fletcher  chose  to  enter  under  the  prior  demise  to  him. 
Now,  it  is  admitted  upon  the  pleadings,  that  G.  Taylor 
had  an  estate  for  life;  and  therefore,  unless,  on  the  face  of 
the  record,  some  portion  of  the  estate  appears  to  have  been 
taken  out  of  him  before  the  grant  to  Hodgson,  that  grant 
is  good.  It  is  said,  however,  to  be  taken  out  of  him  by  the 
demise  to  Fletcher.  The  demise  to  Fletcher  is  a  demise 
at  common  law,  and  there  are  words  by  bargain  and  sale  to 
create  an  use  upon  which  the  statute  might  attach.  In  what 
way,  then,  is  this  deed  to  be  considered  as  operating?  If 
at  common  law,  then,  as  Fletcher  never  entered,  no  part  of 
the  estate  is  taken  out  of  the  grantor.  Upon  this  subject 
there  are  several  authorities,  some  of  which  proceed  upon 
the  intention  of  the  parties,  as  shewn  by  the  deed  itself; 
others  treat  it  as  a  matter  of  election  by  the  grantee,  if  the 

l2 
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Exch,  ckamber,  intention  be  doubtful ;  and  in  others  it  is  said.  thai,  whefe 

s ^     there  is  no  election  by  the  grantee,  the  deed  operates  as  at 

MiLL£R       common  law.    The  first  thing  to  be  looked  at,  tberelbre,  is 
.G&EEN.       ^^®  intention  of  the  parties ;  if  that  be  doubtfiil,  the  grantee 
may  have  bis  election;  but  if  he  make  no  election,  then 
the  deed  is  to  operate  as  at  conmion  law,  and  no  electkm 
is  given  to  the  Court.     In  support  of  the  first  propositioo^ 
it  is  laid  down  in  Fox's  case  (a): — **  But,  forasmuch  as  the 
intention  of  the  parties  is  the  creation  of  uses  (6),  if  by  any 
clause  in  the  deed  it  appears  that  the  intention  of  the  par* 
ties  was  to  pass  it  in  possession  by  the  common  law,  then 
there  no  use  shall  be  raised."     And  in  Roach  v,  Wad^^ 
ham  (c),  which  was  a  question  whether  a  deed  should 
operate  as  a  conveyance  or  an  appointment.  Lord  EUen' 
borough  said — '^  This    is  a  conveyance  with  a  double 
aspect,  having  words  which  indicate  an  intention  to  pass 
an  interest  and  to  limit  an  use,  and  to  be  taken  either  as 
a  conveyance  or  appointment.     We  will  look,  tberefote, 
to  the  deed,  and  see  which  is  the  predominant  intention^** 
Upon  the  second  proposition,  viz.  that,  if  the  intention 
be  doubtful,   the  grantee  has  his  election,    HeywardCs 
case  (d)»  Davrel  v.  Gunter  (e),  and  2  Roll.  Abr.  787,  pL 
6,  are  express  authorities.  And  that,  if  there  be  no  election, 
the  deed  is  to  operate  as  at  common  law,  appears  from 
these  cases  and  from  Samuiers  on  Uses  (/*),  and  GUbert  am 
Uses  {g)y  and  was  admitted  by  Mr.  Preston^  arguendo^  m 
Wynne  V.  Griffiths  {h).     What,  then,  is  the  intention  ex- 
pressed upon  the  faee  of  this  deed,  which  must  take  efiGecl 
entirely  as  a  demise  at  common  law,  or  entirely  by  bargaia 
and  sale,  and  not  for  part  by  the  common  law,  and  for  the 
other  part  by  raising  an  use?  Now,  there  is  nothing  in  the 
deed  to  shew  that  it  was  intended  to  operate  by  the  stft« 
tute ;  but,  on  the  contrary,  it  is  manifest  that  it  was  to  oper- 

(a)  8  Co.  94  a.  (e)  Sir  W.  Jones,  206. 

(6)  2  lust.  272.  (/)  Page  49. 

(c)  6  East,  289.  (g)  Page  230. 

((0  2  Co.  35  a,  W6B.&C.933;  8D.&R.470 
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ate  as  at  connnon  law;  because,  after  the  demise  to  Fletcher^  HUch.  Chamber^ 

1831 

there  is  an  enumeration  of  the  trusts  to  which  that  demise     v 1_ 

is  subject;  and,  amongst  others,  he  has  the  power  to  bring 
actions,  make  distresses  on  the  tenants,  or  make  entries  to 
lery  the  arrears  of  the  annuity;  and  it  would  seem,  that, 
till  the  annuity  was  in  arrear,  the  right  of  possession  was 
postponed ;  in  which  sense,  also,  it  is  taken  by  the  plaintiff 
himself,  who  avers  that  the  annuity  was  in  arrear  before 
and  at  the  time  the  distress  was  taken.     But  if  this  be 
doubtful,  no  election  has  been  made  by  the  grantee  that  it 
should  operate  in  one  way  or  the  other;  but,  on  the  con- 
trary, the  averment  that  the  annuity  was  in  arrear  shews, 
that  he  did  not  elect  that  it  should  operate  by  the  statute  of 
uses;  for,  if  he  had  chosen  so  to  take  it,  he  would  have  re* 
ceived  the  rents  instanierf  and  thus  have  kept  down  the 
annuity.     There  being  no  election,  the  deed  would  operate 
as  at  common  law,  and  the  effect  of  the  demise  would  be, 
that  the  lessee  would  take  an  immediate  interest,  but  no 
estate  before  entry.     The  whole  estate  in  possession  and 
reversion  would  remain  unsevered  in  the  lessor,  until  entry 
by  the  lessee.     Thus,   Littleton  {a)  says — "  Tenant  for 
term  of  years  is,  where  a  man  letteth  lands  or  tenements 
to  another,  for  term  of  certain  years,  after  the  number  of 
years  that  is  accorded  between  the  lessor  and  lessee;  and 
when  the  lessee  entereth  by  force  of  the  lease,  then  is  he 
tenant  for  term  of  years."    And  in  the  commentary  to  this 
passage  it  is  said — **  And  true  it  is,  that  to  many  purposes 
he  is  not  tenant  for  years  until  he  enter;  as  a  release  made 
to  him  is  not  good  to  him  to  increase  his  estate  before  en* 
try,  but  he  (the  lessor)  may  release  the  rent  reserved  before 
entry,  in  respect  of  the  privity"  (6).     The  same  is  laid 
down  in  Bac.Abr.  '*LeaseSy''  M.(c);  and  the  reason  is,  be- 
cause, until  entry,  there  is  no  severance  of  the  possession 
from  the  reversion.     Upon  entry,  then,  for  the  first  time. 


(a)  Sect  68,  p.  43.  b.  (c)  See   WUliams  v.  Bosanquet, 

(6)  Co.  Lit.  46.  b.  3  B.  Moore,  600;  1  B.  &  B.  238. 
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Exch,  chambtr,  testator  in  his  life-time;  but  did  not  aver  that  the  place 
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where  &c.|  was  then  in  the  seisin  of  the  grantor  of  thia 
rent,  or  any  other  person  who  claimed  by,  froiii»  or  under 
him;  and  upon  a  demurrer  to  this  avowry,  Holif  C.  J., 
held,  that  the  executor  might  distrain  either  on  the  gri^it- 
or,  or  any  mother  person  who  comes  in  by  or  through  hm, 
and  if  the  plaintiff  is  not  liable  to  the  distress,  it  ia 
more  material  for  him  to  shew  it  in  hia  replication  for  bia 
own  defence.*' 

Whatever  may  be  the  effect  of  the  deed,  the  grantor  bad 
power  to  confer  the  right  of  distress  against  himself  and 
those  who  might  take  under  him  by  subsequent  demise* 
"  So,  if  a  man  makes  a  lease,  and  afterwards  grants  a  rent- 
charge  out  of  the  land,  the  cattle  of  the  lessee  are  not  dis- 
trainable,  for  he  claims  paramount  the  charge.  But 
where  a  stranger  claims  under  the  grantor,  after  the  grant 
of  a  rent*charge,  his  cattle  are  liable  to  distress,  as  cattle 
of  a  lessee  where  the  demise  was  after  the  grant."  Com.  ^ 
Dig.  ^*  Distress'^  (B.  ^).  From  this  it  is  clear,  that,  though 
the  goods  of  Fletcher  might  not  be  liable,  yet  the  goods  of  a 
stranger,  or  of  one  who  claimed  under  the  grantor  by  de« 
mise  subsequent  (a)  to  the  grant  to  Fletcher,  woidd ;  and 
as  the  plaintiff  has  not  shewn  his  title,  and  the  facts  were 
within  his  knowledge,  it  must  l>e  presumed  that  he  took 
by  subsequent  demise  from  the  grantor. 

It  maybe  said,  that  the  plaintiff  was  a  stranger,  because 
it  does  not  appear  under  what  title  he  held.  That  pro- 
tection is  extended  only  to  cattle  escaping,  and  not  levant 
and  couchant,  and,  being  within  the  knowledge  of  plaintiff, 
should  have  been  averred  in  defeazance  of  the  right. 
Bac.  Abr.  "  Replevin,^'  (K),  p.  80.  Other  goods,  the  pro* 
perty  of  a  stranger,  are  distrainable,  and  do  not  come 
within  the  exception.  ''  In  all  cases  where  the  land  is 
debtor,  the  cattle  of  a  stranger  are  as  well  liable  as  those 
of  the  owner  of  the  land.     So,  if  a  neighbour's  cattle  es- 

(«)  See  Vin.  Abr.  "Distress,"  (B.  2). 
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cape  into  land,  oul;  of  which  a  rent-charge  issues,  and  are  Exek.  Chamber, 

levani  and  eeucAani,  (there  are  good  authorities  though     ^   ^^^' 

they  be  not  levant  and  eouchatU  (a) ),  they  are  distrainable 

far  the  rent-charge*  and  the  owner  shall  not  hare  them 

agajn^  unless  be  pay  the  arrears/*    Fm.  Abr.  ^*  Dis^ess" 

(I.)  Bi  (p).    These,  however,  are  cases  respecting  catde, 

which  are  within  the  exception.     As  to  odier  goods,  pro- 

frided  they  be  on  the  premises,  it  is  immaterial  whether 

they  be  the  goods  of  the  tenant  or  of  a  stranger,  they  are 

equally  liable  to  distress  (e). 

It  is  said,  however,  that  the  defendant  had  no  power  to 
distrain  growing  crops.  It  is  not  contended  that  such  a 
right  is  conferred  upon  the  grantee  of  a  rent-charge  by 
the  Stat.  11  Geo.  2,  c.  19;  but,  by  the  words  of  the  inden- 
ture, which  give  the  defendant  the  power  of  distress,  his 
nght  to  distrain  is  co-extensive  with  that  of  a  lessor  for 
rent  reserved  upon  a  lease  for  years.  But,  independent- 
ly of  that,  the  defendant  cannot  now  make  the  objection 
in  this  form  of  action;  for,  if  it  be  true,  that  growing  com 
be  not  distrainable  in  this  case,  it  is  equally  true,  that  re- 
plevin will  not  lie  for  such  corn  for  the  same  reason.  Bac. 
Abr.  «  Replevin;'  (F),  F.  N.  B.  68.  The  general  rule  ap- 
pears to  be,  that  replevin  lies  for  all  goods  and  chattels 
that  are  distrainable  at  common  law.  Com.  Dig.  **  Re* 
plevin;'  (A),  Co.  Ut.  145.  b.  The  stat.  11  Geo.  2,  c.  19, 
allows  a  landlord  to  distrain  growing  crops ;  but  the  only 
sections  of  that  statute  ((/),  which  relate  to  replevin  suits, 
do  not  in  any  way  authorize  the  replevying  of  growing 
com.  It  is  said  to  be  the  practice,  since  1 1  Geo.  2,  to 
replevy  growing  com,  when  taken  as  a  distress;  but  there 
is  no  decided  case  to  warrant  such  practice.  The  case 
of  Glover  ▼.  Coles  {e),  is  the  only  one  in  which  the  ques- 

(a)  Co.  Lit.  47.  Falkner,  4  T.  R.  566. 

(6)  See  Vin.  Abr.  "Distress,''  (rf)  Ss.  22  &23. 

(O.  6),  (0. 7).  («)  1  Bing.  6|  7  B.  Moore,  251. 
(c)  Per  BuUer,  J.,   Gorton  v. 
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Exch.  Chamber,  <ion  has  even  incidentally  arisen.  It  was  not,  however, 
^^^'  necessary  to  the  decision  of  that  case,  and  the  opinion  of 
the  Judges  who  adverted  to  it  only  goes  to  this: — that  in 
cases  to  which  the  stat.  1 1  Geo.  2,  applies,  growing  com 
may  be  deemed  a  chattel.  The  plaintiff,  therefore,  can- 
not object,  that  the  defendant  ought  not  to  have  distrain- 
ed  growing  crops,  upon  the  ground  that  the  stat.  11 
Geo.  2  does  not  apply  to  a  rent-charge ;  for,  if  that  be 
so,  then,  neither  can  he  maintain  replevin,  as  growing 
crops  can  only  be  deemed  goods  and  chattels  for  the 
purposes  of  a  replevin  suit  in  those  cases  to  which  that 
statute  applies;  he  should  have  brought  an  action  of 
trespass.  It  may  be  said,  that,  as  growing  com  is  a  chat- 
tel that  would  go  to  the  executor  and  not  to  the  heir, 
and  is  liable  to  be  taken  under  k  fi.fa.^  it  is  sufficiently  a 
chattel  for  the  purpose  of  a  replevin  suit.  But  this  can- 
not be  so,  for,  if  it  were,  with  equal  reason  might  it  be 
said,  that  fixtures  which  could  be  taken  in  execution  as 
goods  and  chattels,  could  be  the  subject  of  a  replevin 
suit  (a);  but  it  is  settled,  that  replevin  is  not  maintainable 
for  such  fixtures.  Nibleit  v.  Smith  (6).  And,  referring  to 
the  authority  of  Co.  Lit.  145.  b.,  already  cited,  where  Lord 
Coke  says,  '^  a  replevin  lies  where  cattle  or  goods  are  dis- 
trained and  impounded;"  he  evidently  means  such  goods 
as  were  capable  of  being  impounded.  Previously  to  stat  2 
W.  ^  M,  c.  5,  all  goods  distrained  ought  to  have  been  re- 
moved within  a  reasonable  time.  Com.  Dig.  **  Distress^ 
(D.)  1 .  The  3rd  sect,  of  the  stat.  2  W.  8^  M.  c.  5,  as 
well  as  the  8tli  sect,  of  the  stat.  11  Geo.  2,  c.  19,  several- 
ly give  landlords  power  to  impound  the  distresses  made 
by  them  for  rent  on  the  premises  of  the  tenant ;  but,  pre- 
viously to  the  first  of  these  statutes,  inasmuch  as  the  goods 
distrained  must  have  been  removed  from  the  premises  in 
order  to  be  impounded,  and  replevin  being  only  maintain- 

(«)  See  judgment  of  Abbott,  C.  J.,  4  B.  &  A.  20?. 
(6)  4T.  R.  504. 
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able  for  such  goods  as  were  capable  of  being  impound-  Exch.  Chamber, 
ed,  growing  corn^  not  being  capable  of  being  impounded^ 
could  not  have  been  made  the  subject  of  a  replevin  suit. 

Preston^  for  the  defendant  in  error. — It  is  perfectly  clear 
that  growing  crops  were  not  distrainable  at  common  law. 
That  right  was  first  given  to  landlords  by  stat.  1 1  Geo.  2y  c. 
19;  but  that  statute  does  not  apply  to  rent-charges,  and 
therefore  the  defendant  is  driven  to  the  terms  of  the  deed. 
That  part  of  the  deed  consists  of  two  branches:  the  first 
gives  the  power  of  distress,  that  is,  such  a  distress  as  legal- 
ly could  be  taken  for  a  rent-charge:  the  second,  feeling  the 
difficulty  of  disposing  of  and  dealing  with  a  distress,  confers 
the  same  powers  of  disposing  of  and  dealing  with  the  dis- 
tress, as  if  the  annuity  were  a  rent  reserved  upon  a  lease 
for  years.  The  grantor  could  not  give  a  right  of  distress 
larger  than  the  law  warrants,  and  the  law  allows  a  distress 
of  distrainable  articles  only.  As  against  himself,  the 
grantor  might  confer  such  an  authority ;  but  he  could  not 
do  so  even  against  an  assignee  or  lessee^  much  less  against 
a  stranger. 

It  is  singular,  that  this  is  the  first  time  that  the  main 
point  in  this  case  has  been  brought  before  the  Courts.  It 
is  admitted,  that  the  grantor  had  a  right  to  grant  both  an- 
nuities ;  and  that,  if  he  had  granted  any  number  of  annui- 
ties without  creating  a  term,  each  annuitant  might  dis- 
train; and  if  the  second  grantee  had  distrained  and 
entered  into  possession,  the  first  might  have  distrained 
upon  him.  But  the  moment  a  term  was  created,  that 
moment  the  grantor  was  disqualified  from  charging  the 
possession  with  a  rent-charge,  with  this  qualification,  viz. 
that  if  he  is  in  possession,  he  has  a  right  to  charge  that 
possession  with  a  distress,  because  there  is  an  estoppel  be- 
tween the  parties.  It  operates  upon  the  ground  of  estop- 
pel, not  of  right. 

It  is  conceded,  that  if  this  were  a  term  perfected  by  entry 
or  by  pleading  the  statute  of  uses,  it  would  be  a  complete 
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Bjcch.  Chamber,  bar  to  this  distress ;  which  proves  that  the  defendant  had 

no  right  to  distrain  on  the  plaintiflT^  unless  he  had  shewn 
that  the  plaintiff  was  in  that  particular  situation  to  be 
affected  by  estoppel,  so  that  the  grantee  might  take  a  dis- 
tress upon  him  as  being  estopped  by  force  of  the  deed* 

It  may  be  admitted,  that  the  grantor  or  his  assignee  can« 
not  resist  a  distress  upon  his  goods;  and  the  same  conse- 
quence would  follow  if  a  stranger  put  his  goods  upon  the 
land  of  the  grantor,  or  hb  cattle  trespassed  and  were  le* 
vant  and  couchantf  because  the  possession  would  be  liable. 
But  if  that  were  the  case  here,  it  was  the  duty  of  the  de- 
fendant to  shew  it.    The  interest  here  may  be  perfected 
by  entry,  and,  when  perfected,  would  relate  to  the  date  of 
the  grant,  from  which  time,  after  ejectment,  the  grantee  may 
recover  mesne  profits  against  the  tenant  in  possession.  The 
grantee  may  perfect  his  title  at  any  time  by  entry — andj 
finding  the  plaintiff  in  possession,  might  recover  mesne  pro- 
fits against  him ;  and  can  it  be  tolerated  that  the  second  an- 
nuitant should  take  a  distress,  and  that  the  tenant  should 
be  liable  to  the  first  annuitant  also  ? 

Ex  concessis,  the  plaintiff  would  succeed  if  the  term 
were  perfected ;  but  it  is  said,  that  it  is  not  shewn  to  be 
perfected.  The  plaintiff  is  not  the  grantee,  neither  is  he 
his  representative  or  assignee,  and  has  therefore  no  right  of 
election  for  the  grantee ;  but  if  there  be  a  term  it  is  sufficient 
for  his  purpose,  and  he  has  shewn  that  such  a  term  exists. 
It  would  be  vain  to  set  up  a  term,  if  he  were  not  to  treat  it 
as  an  available  term.  Now,  the  term  has  every  property  of 
a  bargain  and  sale — it  is  for  years — it  is  for  money — and 
there  are  the  words  of  bargain  and  sale,  which  indeed  are 
not  necessary  (a).  Can  it  then  be  said  that  it  is  not  treat- 
ed by  the  plaintiff  as  a  subsisting  term?  In  ejectment,  the 
deed  would  be  good  by  the  statute,  without  entry. 

[Bayley,  B. — That  would  signify  an  election  to  treat  it 
as  a  bargain  and  sale  under  the  statute.] 

(«)  Heyward*t  caac,  2  Co.  35  b. 
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Let  US  then  eonrider  upon  whom  the  onus  of  shewing  whe-  E^ck,  Chtmher, 
ther  the  goods  are  liable  to  distress  lies.     The  goods  are        ^^^* 
taken;  the  plaintiff  complains;   the  defendant  sets  up  a       millbr 
deed^  whioh  ia  met  by  the  plamtiff,  who  states  that»  pie-       ^  ^' 
^iousfy,  the  grantor  granted  a  term  of  years^  which  confers 
a  right  to  bring  an  ejectment  and  maintain  an  action  for 
meme  profits  against  the  tenant,  and  is  an  answer  to  every 
distress  by  a  sabsequent  grantee,  except  upon  the  grantor 
himself,  who  is  estopped  by  the  subsequent  deed.     If  the 
defendant  means  to  say,  that  the  plaintiff  came  in  under 
the  grantee,  he  should  shew  it.     By  alleging  that  there 
was  a  prior  term,  the  plaintiff  afforded  an  opportunity  for 
the  defendant  to  shew  that  the  plaintiff  came  in  under  the 
grantor..    Every  person  who  comes  in  under  the  grantor 
would  be  Cable,  but  a  stranger  is  not;  because  he  is  UaUe 
to  him  who  has  a  better  title* 

Ersiine  replied  (a). 

Cur  adv.  vulL 

Tin  DAL,  C.  J.,now  delivered  judgment. — This  was  an  ac- 
tion of  replevin  for  taking  certain  goods  and  certain  standing 
crops  o£  Green  (the  plaintiff  below);  in  which  action,  Mil^ 
ler  (the  defendant  below)  made  cognizance  as  bailiff  of 
one  WiUiam  Hodgson;  and  in  his  first  cognizance  (which 
difiers  from  the  second  only  in  deducing  the  title  of  George 
Tsiflor  from  tlie  owner  of  the  fee),  states  that  the  said 
George  Taylor ,  being  seised  for  life,  by  an  indenture  dated 
the  2dtfa  September,  1:806,.  granted  to  the  said  Hodgson  an 
annuity  of  166/.  2s.  out  of  the  premises,  in  whieh  &c«,  for 
the  term  of  ninety-nine  years,  if  Taylor  should  so  long  live, 
payable  in  the  manner  therein  mentioned,  which  had  become 
due  horn  Taylor,  and  had  continued  so  due  for  more  than 

(a)  After  the  argimient,   the  meat  of  all  costs.    A  rule  nhi  was 

Court  suggested  that  the  plaintiff  obtiuned  accordingly,  wluch  was 

should  apply  to  the  Court  below  discharged  with  costs. 
to  amend  his  pleadings,  upon  pay- 
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^ch.  Chamber,  twenty-one  days,  and  justifies  the  taking  and  detaining 

the  goods  as  a  distress  for  such  arrears. 

To  this  cognizance,  the  plaintiffbelow  pleads  in  bar,  that^ 
before  the  making  of  the  indenture  stated  ufi  the  cognizance^ 
rur.  on  the  7th  Afay,  1806,  the  said  George  Taylor,  being 
seised  for  the  term  of  his  life,  by  another  indenture,  then 
made  between  himself  of  the  first  part,  the  persons  there* 
in  mentioned  of  the  second  part,  one  Jackson  WaUon  of 
the  third  part,  and  one  Fletcher  of  the  fourth  part,  in  con- 
sideration of  the  sum  of  3000/.  to  Taylor  paid  by  Jackwm. 
Waltofiy  granted  to  the  said  Walton  an  annuity  of  413^  12s. 
out  of  the  said  premises,  in  which  &c.,  for  ninety-nine 
years,  if  Taylor  should  so  long  live ;  and  for  the  better  se- 
curing of  the  said  annuity,  for  the  considerations  in  the 
said  indenture  mentioned,  and  of  lOs.  paid  to  Taylor  by 
Fletcher,  the  said  Taylor  granted,  bargained^  sold,  and  de- 
mised to  the  said  Fletcher  the  said  premises,  in  which  &a» 
for  ninety>nine  years,  if 'the  said  Taylor  should  so  long 
live,  upon  trust,  that,  as  often  as  the  said  last-mentioned 
annuity  of  4132.  12s.,  or  any  quarterly  payment  thereof, 
should  be  in  arrear  by  thirty  days,  Fletcher  should,  out  of 
the  rents  and  profits  of  the  said  premises,  or  by  mortgage 
in  case  there  should  not  be  sufficient  distresses,  or  by  mak- 
ing entries,  levy  such  arrears  and  damages.  The  plea  in 
bar  then  proceeds  to  allege,  that  the  said  indenture  and 
the  term  of  ninety-nine  years  thereby  granted,  were  in  full 
force  and  effect ;  and  that,  upwards  of  thirty  days  before 
the  making  of  the  distress,  there  was  due  and  owing,  by 
virtue  of  the  said  indenture  of  the  7th  of  May,  the  sum 
of  2000/.  for  arrears  of  the  said  annuity. 

A  similar  plea  in  bar  was  pleaded  to  the  second 
cognizance. 

To  these  pleas  in  bar  there  was  a  general  demurrer 
and  joinder;  and,  after  argument,  the  Court  o{  King's 
Bench  gave  judgment  for  the  plaintiff^ below  for  his  damages 
and  costs. 
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Upon  this  judgment  a  writ  of  error  has  been  brought;  Exek.  Chamber, 
and,  after  argument  and  time  taken  to  consider,  the  Court 
of  error  is  of  opinion  that  the  judgment  of  the  Court  below 
ought  to  be  reversed. 

The  argument  in  this  case  has  turned  upon  the  legal 
operation  and  effect  of  the  demise  from  Taylor  to  Fletcher, 
contained  in  the  indenture  of  the  7th  of  May,  1806;  for, 
if  such  demise  created  a  legal  estate  in  Fletcher,  the  grant 
of  the  annuity  by  Taylor  to  Hodgson  by  the  subsequent 
deed  of  the  25th  September,  1806,  but  during  the  con- 
tinuance o( Fletcher's  interest,  must  be  altogether  inopera- 
tive in  creating  any  charge  upon  the  premises. 

Now,  in  order  to  give  an  estate  to  Fletcher,  it  is  con- 
tended by  the  plaintiff  below  that  the  grant  must  either  be 
considered  as  a  demise  at  common  law,  or  as  a  bargain  and 
sale  made  upon  a  consideration  of  money,  and  operating 
under  the  statute  of  uses ;  in  either  of  which  cases  the 
estate  vests  in  Fletcher  the  grantee.  The  first  question, 
therefore,  is,  whether  the  grant  can  be  considered  as  a 
lease  at  common  law.  The  objection  taken  to  it  as  a  lease 
at  common  law  is  this:  that  it  does  not  appear  upon  the 
pleadings  that  Fletcher,  the  lessee,  or  any  person  claim- 
ing under  him,  entered  after  the  lease  was  granted ;  and 
that,  unless  there  is  an  entry  by  the  lessee,  or  some  one 
claiming  under  him,  no  estate  vests  in  him ;  and  such  we 
consider  to  be  the  effect  of  the  authorities.  It  is  laid  down 
in  1  Inst.  46.  b.,  that,  *'  to  many  purposes,  the  lessee  is  not 
tenant  until  he  enters,  as  a  release  made  to  him  is  not 
good  to  him  to  increase  his  estate  before  entry,  neither 
can  the  grantor  grant  away  the  reversion,  by  name,  of  the 
reversion  before  entry.  *  Now,  both  these  consequences 
depend  upon  the  assumption  that  the  estate  has  not  passed 
out  of  the  lessor  into  the  lessee  before  he  has  by  his  entry 
accepted  such  estate ;  for,  if  the  estate  had  actually  passed 
to  and  vested  in  him,  there  can  be  no  reason  why  a  release 
would  not  increase  such  estate ;  nor,  again,  why  the  rever- 
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EjxJu  Ckamh€f,  gidii  diould  DOt  pss8  by  that  Dfttne.  And  ih  further  siip- 
'  pert  of  Ihia  dblinctioB^  Lord  Coke  goes  oa  to  aay,  '^  bttt 
HiLLM  tbo  lessee  before  entry  hath  an  interest,  inieresse  ier- 
6BKBib  mini,  grantable  to  another/*  Thus  putting  in.  conHra- 
distinction  the  interest  and  the  estate  of  the  lessee. 
And  agaiii^  lAiileion^  s.  459,  lays  down  the  aiune  doctrine 
more  pointedly, ''  if  the  lessor  release  to  the  lessee  all  his 
right  &c«»  befi>re  that  the  lessee  had  entered  into  the 
same  land  by  feree  of  the  same  lease,  such  reliease  i»  roid  f 
for  that  the  lessee  had  not  possession  in  the  Iknd  at  the 
tkae  of  (he  release  made,  but  only  a  righi  to  hare  the  aaaw 
land  by  force  of  the  lease."  See  also  Btitovls  AJnidgmeni, 
tide  **  Leases,*'  M.,  where  the  neeessity  of  am  entry  by  the 
lessee,  in  order  that  the  estate  may  ycmI  in  him;,  is  pet 
upon  the  ground  that  it  is  an  acceptance  by  him  of  dM 
estate*  Under  these  authorities,  therefore,  we  thmk  thek, 
as  the  plaintiff  neither  alleges  an  entry  by  J%!krA0r  under 
the  lease,  nor  shews  any  privity  between  his  possessioaand 
Fletchers  term,  nor  any  thing  equivalent  to  an  entry,  sueh 
as  an  acceptance  of  the  eslUbte  by  the  execution  of  tlM 
lease,  no  estate  passed  to  Fleteher  under  the  lease  of  the 
lt\kMay;  and  consequently,  that  the  estate  remained  ia  the 
lessor,  and  that  the  grant  of  the  annuity  and  the  power  ot 
distress  to  Hodgson,,  by  the  indenture  of  the  25th  Septem^ 
ber,  was  a  grant  capable  of  tdung  effect. 

But  it  is  contended  by  the  plaintiff  befow,  that,  if  the 
grant  of  the  7th  May  cannot  take  effect  as  a  lease  at  comr- 
mon  low,  atiall  events  it  is  good  to  pass  the  estate  to  FleSek^ 
er^  as  a  bargain  and  sale^  under  the  operation  of  the  sta- 
tute of  uses. 

It  is  undoubtedly  true,  that,  where  a  deed  may  enure  la 
divers  purposes,  he  to  whom  the  deed  is  made  shall  have 
election  which  way  to  take  it,  and  may  take  it  in  that  way 
which  shall  be  most  for  his  advantage  (a) ;  and  therefore,  if  a 

(a)  Sheph.  Touchst.  83. 
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man  for  money  demiBes,  grantSy  bargains^  and  sells  to  J.  S.  Exch,  Chamber, 
hia  land-  for  years^  J.  S,  has  bis  election  to  take  it  either 
b J  demise  at 'the  common  law^  or  by  bargain  and  sale  (a). 
So  that  FJeieher  io'tbis  case,  or  any  person  claiming  .under 
Fletcher^  and  in  privity  with  him,  might  at  any  time  elect 
to  claim  under  the  deed  which  way  they  would.  But  the 
plaintiff,  who  pleads  this  grant,  is,  so  far  as  appears  upon 
the  record,  a  stranger  to  it,  and  therefore  is  not  conv- 
petent  to  elect  iot  Fletcher ^  whether  the  grant  to  him  shall 
€>perate  the  one  way  or  the  other.  Nor,  indeed,  does 
the  plaintiff  shew  diat  any  election  has  been  made  by  any 
one,  that  the  deed  shall  be  held  to  operate  under  the  sta- 
tute.' It  is  not  even  stated,  as  was  before  observed,  that 
Fleieher  ever  executed  the  deed  so  as  to  assent  to  take  any 
estate  under  it.  For  any  tiling  that  appears  to  the  con- 
trary, he  is  as  much  a  stranger  to  it  as  Green^  the  plaintiff. 
Under  these  circumstances,  we  consider  that  the  Court  can« 
not  be  called  upon  to  exercise  an  election  for  the  grantee 
at  the  request  of  a  stranger,  for  the  purpose  of  defeating  a 
subsequent  grant  of  an  annuity  for  a  valuable  consideration. 
The  grant,  therefore,  must  be  left  to  such  operation  as  it 
will  have  as  a  lease  at  common  law ;  which,  we  have  already 
seen,  will  not  be  sufficient  to  create  an  estate  in  the  lessee, 
for  want  of  an  entry;  and  we  therefore  think  the  term  of 
years  set  up  under  that  grant  forms  no  answer  to  the  cog- 
nizance under  the  subsequent  annuity  deed. 

Although,  however,  the  defendant  below  had  this  right 
to  distrain  for  the  arrears  of  his  rent-charge,  yet,  upon  the 
due  construction  of  the  power  of  distress  contained  in  the 
deed,  we  think  that  it  did  not  extend  to  the  growing  and 
standing  crops  which  have  been  taken  under  it.  At  common 
law,  as  is  well  known,  the  distress  taken  for  rent  in  arrear 
was  not  saleable,  but  could  only  be  kept  as  a  pledge  for 
the  rent.   But,  by  the  statute  2  fV»  ^  M.,  goods  and  chat- 

(a)  Ihyward's  case,  2  Co.  35  b. 
VOL.  II.  M 
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Exeh.  Chamber,  tels  distrained  for  rent  due  under  a  contract,  may  be  kept 

and  sold  in  the  manner  pointed  out  by  this  statute.  It 
was  not  until  the  1 1  Geo»  2^  c.  19^  that  landlords  had  pow- 
er  to  distrain  com^  grain,  or  other  produce  growing  on  the 
land  demised.  The  grantee  of  the  rent-charge  is  empow- 
ered by  the  deed  to  detain,  manage,  sell,  and  dispose  of 
the  distresses  in  the  same  manner  in  all  respects  as  dis- 
tresses for  rent  reserved  upon  leases  for  years,  and  as  if 
the  said  annuity  was  a  rent  reserved  upon  a  lease  for  years. 
We  think  that  these  words  are  fully  satisfied  by  holding 
them  to  grant  the  powers  which  were  given  to  landlords 
under  the  statute  of  fV.  ^  3f.,  without  extending  them  to 
the  new  subject  of  distress  first  granted  by  the  statute  of 
Geo,  2.  A  power  like  the  present  ought  at  all  times  to 
be  construed  strictly,  and  more  especially  when  it  is 
sought  to  bring  within  it  the  growing  crops  of  a  person 
who  is  a  stranger  to  the  deed.  Upon  the  whole,  there- 
fore, we  think  the  present  judgment  should  be  reverse, 
and  that  judgment  should  be  entered  for  the  person  mak- 
ing cognizance  for  a  return  of  the  cattle,  goods,  and  chat- 
tels, which  were  taken  in  distress,  and  for  that  part  of  the 
distress  only;  with  a  judgment  for  the  plaintiff  for  damages 
for  taking  and  detaining  the  growing  crops. 

Judgment  accordingly. 
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Exch.  of  Pleas, 
1831. 

RouTLEDOE  r.  Giles. 

X  HE  plaintiff  obtained  his  yerdict  in  the  first  sittings  in  An  irregularity 
Trinitff  Term.     On  the  9th  June,  judgment  was  signed;  JIS*ned*onIt'the 
and,  on  the  10th  or  11th,  the  defendant's  goods  were  earliest  stage. 

'  ,  ®  Where,  there- 

seized  under  a^.  fa.    The  judgment  was  for  debt  and  fore,  the  plain- 
costs,  but  the  plaintiff's  attorney  did  not  deliver  to  the  Tercet  in  rrjfi% 
defendant's  attorney  a  copy  of  the  bill  of  costs,  and  affida-  ^^™»  ^^^ 
▼it  of  increase,  or  give  one  day's  notice  before  the  costs  9th/Mfi«,he 
were  taxed  (a).     The  11th  June  fell  on  a  Saturday ,  and  m^^  Without 
the  13th  was  the  last  day  of  term.     On  the  21st,  a  docket  rfj^^^f^d)*"!, 
was  struck  against  the  defendant;  on  the  22nd,  a  commis-  ^f  lothor  iith, 

seised  the  de- 

sion  issued ;  and,  on  the  24th,  the  defendant  was  adjudged  fendant^s goods 
a  bankrupt.     On  the  5th  July,  the  assignees  were  chosen;  and*on*Sie*2i8t 
and,  on  the  6th,  a  summons  was  taken  out  to  set  aside  the  '  ^^cj^e'  ^**^ 

struck ;  on  the 

proceedings.     The  summons  was  attended  on  the  8th,  and  22nd,acommi8- 

adjoumed  till  the  12th,  when  it  was  further  adjourned,  onthe  24th,  the 

with  a  stay  of  proceedings,  until  the  4th  day  of  Michael-  ^^J^^^"^ 

mas  Term,  when —  bankrupt;  on 

the  5  th  July  as- 
signees were 

Plait  obtained  a  rule  to  set  aside  the  judgment  and  ex-  6A/iL,*M'ap- 
ecution  for  irregularity,  upon  the  ground  that  the  plaintiff  P^^*»o»  ^^^ 

bad  not  complied  with  the  rule  of  Court.  aside  the  pro- 

ceedings : — 

Held,  that  the 

Erie  shewed  cause— The  irregularity,  if  there  be  any,  ;^p?;^^*',"J" 
has  been  waived  by  the  defendant's  delay.     It  is  a  general  that,  if  there 

IV  1  1   •        /»         .  ^^^  *°  irregu- 

rule,  that  a  party  comes  too  late  to  complain  of  an  irregu-  lanty,  it  was 
larity,  who,  by  lying  by,  puts  his  opponent  in  a  worse  si-  ^^''^ 
tuation  than  he  would  have  been  in  had  the  complaint  been  . 
promptly  made.     If  the  complaint  had  been  made  prompt- 
ly, the  plaintiff  might  have  waived  his  judgment,  and  re- 
taxed  his  costs  before  the  bankruptcy. 


(«)  See  R.  M.  T.  1  W.  4,  ante,  Vol.  1,  p.  279. 
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Ejtek.  of  Pleat,       Plati,  conira. — The  plaintiff  has  not  complied  with  the 
^  '  ^     rule  of  Court,  and  the  judgment  is  irregular. 
RouTLEooE         [Bayleyi  B. — Has  the  effect  of  a  non-compliance  with 
Giles.        *'^®  ^^^^  ^^^'^  come  before  the  Court  of  King's  Bench  (o)?l 
The  imputation  of  delay  is  not  warranted  by  the  facts. 
The  execution  was  put  in  on  the  11th;  before  which  time 
the  defendant  could  have  no  notice  that  judgment  had  been 
signed.     There  was,  therefore,  but  one  day  in  term  to 
make  the  application;  and  a  Judge  at  Chambers  could  not 
set  aside  the  proceedings,  but  merely  stay  them. 

I 

Lord  Lyndhurst,  C.  B. — If  you  had  applied  early  at 
Chambers,  the  plaintiff  might  have  abandoned  his  execu- 
tion and  retaxed  his  costs  in  time  to  avoid  the  eflfect  of  the 
bankruptcy.  You  must  come  promptly  to  complain  of  an 
irregularity.  In  consequence  of  your  delay,  if  this  judg- 
ment were  set  aside,  the  plaintiff  would  sustain  serioUs  in- 
jury. 

Bayley,  B. — It  is  a  settled  rule,  that  you  must  come 
promptly  to  complain  of  an  irregularity.  If  you  had  given 
notice  when  you  first  knew  of  the  irregularity,  the  plaintiff 
would  have  been  in  a  condition  to  avoid  the  consequences 
which  would  ensue  if  this  rule  were  made  absolute. 

Rule  discharged  with  costs. 

(fl)  See  ante,  p.  93. 
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Bxeh.  of  Pleas, 
IBdl. 

Spicer  and  Another  0.<  Todd. 

/c«  PINNING,  an  msolyent  debtor^  beittg  entitled  to  the  The  aadgnee  of 
rents-and  profits  of  an  estate  for  life,  his  ass^nee  tendered  debtoTlued^n 
an  indemnity  to  the  plaintiffs,  who  wfere  the  trustees  of  the  ^*>«  n»»"^  o^ 

■  .  .  ,  .  «       trustees  for  the 

property^  and  brought  an  action  agamst  the  tenant' for  insolvent,  after 

rent  in  their  name.    Upon  aii  affidavit  that  the  action  was  anT^enS^ 

broiiSght  against  the  con&ent  of  the  plaintiffs,  Vanghan,  B.,  ^^^^'^^^j^ 

at  CbiBiribersy  set  ai^ide  the  proceedings  for  irregularity,  consent   A 

with  costs  to  be  paid  by  the  attorney.     The  order  was  not  hers  set  aside 

made  «  nrle  <ff  Court.  t:^^^^'' 

^  Stayed  the  order 

ArchboVi  ahltmieA  a  rule  jtm  to  rescind  the  order,  con-  ceedings  until 

tending,  upon  the  authority  of  Chafnber^  v.  BonaldsofF{a),  were'i^d^- 

thftt  the  assignee  might  use  the  names  of  the  plaintiffs;  ^^^ 

and  that  their  only  course  was^  to  apply  to  stay  the  pro-  Chambers  has 

ceedings  until  they  were  indemnified  against  the  co^ts.  ^>e^suon 

Healso  urged  that  a  Judge  at  Chambers,  had  no  atithori-  »"™«>o"- 
ty  to  give  costs;  and  that  the  rule,  on  tlhat  ground  also, 
eiight  to  be  rescinded. 

2%!^,  who  shewed  cause,  contended,  that  the  motion 
could  not  be  entertained,  because  the  order  was  not  made 
a  rule  of  Court. 

But  the  Court  thought  that  the  order  might  be  rescind- 
ed, though  not  made  a  rule  of  Court,  and  directed  Piatt 
to  proceed  upon  the  merits  (6). 

He  admitted  that  he  could  not  support  that  part  of  the 
order  which  directed  the  payment  of  costs;  but  contend- 
ed, upon  the  merits,  that  the  assignee  was  not  entitled  to 
use  the  names  of  the  plaintiffs  without  their  consent,  and 
expose  them  to  the  peril  of  costs. 

(a)  9  East,  471.  (6)  See  Hawes  v.  Johnson,  1  V.  &  J.  12. 
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Special  admis-        S.  A  special  admission  of  prochein  amy  or  guardian  to 

amM  or  ffuir^"  prosecute  or  defend  for  an  infant,  shall  not  be  deemed  an 

dian,  to  apply  authority  to  prosecute  or  defend  in  any  but  the  particu- 

to  one  cafe  i  •  .1 

only.  lar  action  or  actions  specified  (b). 


AFFIDAVIT. 

Affidavit  of  ser-       3.  No  afMavit  of  the  sendee  of  process  shall  bit  deemed 
n^to^i^'twora   sufficient  if  made  before  the  plaintifTs  own  attorney^  or 

before  attorney     |j^  ^.J^rk  (c). 
or  clerk.  ^ 

Affidavit  not  in  •  4.  An  affidavit  swom  before  a  Judge  of  any  of  the  Courts 
^t^S™to  o{  King's  Bench,  Common  Pleas,  or  Exchequer,  shall  be 
?  urTto^hich  '^^^^^^^  in  the  Court  to  which  such  Judge  belongs,  though 
Judge  belongs  not  intitlcd  of  that  Court;  but  not  in  any  other  Court,  un- 
less intitled  of  the  Court  in  which  it  is  to  be  used  (d). 


warrants  of  attorney  on  a  particu- 
lar roll  kept  for  that  purpose;  I 
Salk.  88;  but  this  was  afterwards 
altered  by  R.  E.  4  Jac.  2,  K.  B., 
from  which  time  warrants  of  attor- 
ney in  the  King's  Bench  have  been 
entered  on  the  issue  roll.  In  the 
Common  Pleas,  they  are  entered  on 
distinct  rolls.  Tidd,  95.  This  prac- 
tice is  therefore  assimilated  to  that 
of  the  King's  Bench. 

(b)  In  the  Common  Pleas,  the 
admission  was  special,  to  prose- 
cute or  defend  a  particular  action ; 
or  general,  to  prosecute  and  de- 
fend all  actions  whatsoever;  1  Str. 
304;  Tidd,  100;  but  it  was  said 
that,  by  the  practice  of  the  King's 
Bench,  a  special  admission  would 
be  sufficient  for  all  actions.  1  Str. 
906.  In  this  the  practice  of  the 
Common  Pleas  has  been  adopted. 

(c)  It  was  the  practice  of  the 
Common  Pleas  to  allow  aq  affidavit 


of  the  service  of  prooess,  with  a 
view  to  enter  an  appearance  for 
the  defendant,  to  be  swom  before 
the  attorney  in  the  cause.  R.  E.  13 
Geo.  2,  reg.  1,  C.  P.  This  rule  is, 
therefore,  in  this  respect,  abrogat- 
ed. 

(J)  In  the  King's  Bench,  it  was 
not  necessary  that  an  affidavit 
should  be  intitled  of  the  Court,  7 
T.  R.  457,  provided  it  was  swom 
before  a  person  having,  and  ap- 
pearing upon  the  affidavit  to  have, 
authority  to  administer  an  oath  in 
that  Court,  as  before  a  Judge  of 
the  Court,  13  East,  189,  or  the  fi- 
lacer of  the  King\  Bench.  1  Chitt 
Rep.  165;  3  M.  &  S.  157.  In  the 
Common  Pleas,  1  B.  &  P.  271,  and 
Exchequer,  1  Mann.  Prac.  83,  affi- 
davits not  intitled  of  the  Court 
could  not  be  received.  By  stat  1 
W.  4,  c.  70,  8.  4,  every  Judge  of 
the  Courts  may  transact  such  bu- 
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5.  The  addition  of  every  person  making  an  affidavit 
shall  be  inserted  therein  (e). 

6.  Where  an  agent  in  town  or  an  attorney  in  the  coun- 
try is  the  attorney  on  the  record,  an  affidavit  sworn  before 
the  attorney  in  the  country  shall  not  be  received;  and  an 
affidavit  sworn  before  an  attorney's  clerk  shall  not  be  re- 
ceived in  cases  where  it  would  not  be  receivable  if  sworn 
before  the  attorney  himself;  but  this  rule  shall  not  extend 
to  affidavits  to  hold  to  bail  (/). 


Addition  of  de- 
ponent (o  be 
stated  in  afllda- 
rit. 

A£Sda?iti  not  to 
be  sworn  before 
agent,  or  attor- 
ney, or  clerk, 
except  affidantf 
of  debt 


ARREST. 


7.  AfteT  non  pros,  nonsuit,  or  discontinuance,  the  de-  No  second  anrett 
fendant  shall  not  be  arrested  a  second  time  without  the  nonsuit, or«s- 
order  of  a  Judge  (g). 


continuance, 
without  ieate. 


«ine8s  at  chamfoerB  or  elsewhere, 
depen<Hng  in  any  of  the  Courts,  as 
relates  to  matters  over  which  the 
Courts  have  a  common  jurisdic- 
tion. 

(e)  This  was  the  practice  of  the 
King's  Bench,  R.  M.  15  Car.  2, 
reg.  I,  K.  B.;  but,  in  the  Common 
P/eaSf  it  was  not  necessary  that  an 
affidavit  by  a  defendant  should 
state  his  addition,  if  his  name  and 
place  of  abode  were  stated.  6 
Taunt.  73. 

(f)  It  was  the  practice  of  all 
Che  Courts,  that  affidavits  sworn 
before  the  attorney  or  solicitor  in 
the  cause,  could  not  be  read,  ex- 
cept affidavits  to  hold  to  bail,  and, 
as  before  mentioned,  affidavits  of 
service  to  found  an  appearance  in 
the  Common  Pleas,  Bnt  this  rule 
dM  not  apply  to  affidavits  sworn 
before  the  attorney *s  clerk ;  8  T. 
ft.  638;  Barnes,  45;   nor,  in  the 


Common  Pleas,  to  affidavits  sworn 
before  the  actual  attorney,  if  not 
the  attorney  upon  the  record.  5 
Taunt.  89;  3  B.  Moore,  355.  By 
this  rule  the  real  intention  of  the 
general  practice  will  be  eflfectuatr 
ed;  and,  by  the  practice  of  the 
Exchequer,  affidavits  cannot  be 
sworn  before  the  partner  of  the 
attorney  in  the  cause.  1  Price, 
116.  Affidavits  of  debt  may  still, 
as  formerly,  be  sworn  before  the 
attorney.  R.  E.  15  Geo.  2,  reg.  2, 
K.  B.;  R.  E.  13  Geo.  2,  reg.  1,  C. 
P. 

ig)  Formerly,  in  the  King's 
Bench,  the  plaintiff,  after  non 
pros,  for  want  of  a  declaration, 
could  not  arrest  the  defendant  for 
the  same  cause  of  action;  1  Ld. 
Ray.  679 ;  but  this  was  afterwards 
overruled,  1  Str.  439,  because  it 
was  sud  the  pltdntiff  suffered 
sufficiently  by  paying  the  costs  of 
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Affidavits  for 
work  and  la- 
bour, and  mo- 
ney paid,  to 
state  request  of 
defendant. 


8.  Affidavits  to  hold  to  bail  for  money  paid  to  the  use 
of  the  defendant^  or  for  work  and  labour  done,  shall  not 
be  deemed  sufficient  unless  they  state  the  money  to  have 
been  paid,  or  the  work  and  labour  to  have  been  done,  at 
the  request  of  the  defendant  (A). 


No  supplemen- 
Ul  affidavits. 


9.  No  supplemental  affidavit  shall  be  allowed  to  supply 
any  deficiency  in  the  affidavit  to  hold  to  bail  (t). 


Variance  be- 
tween ac  eiiam 
and  declaration, 
or  want  of  oc 
etiam  not  to  re- 
lieve bail  or  dis- 
charge the  de- 
fendant; but  bail 
to  stand  for  40/. 


10.  A  variance  between  the  ac  eiiamy  and  the  declara- 
tion, or  the  want  of  an  ac  etiam,  where  the  defendant  is 
arrested,  shall  not  be  deemed  ground  foV  discharging  the 
defendant,  or  the  bail;  but  the  bail  bond  or  recognizance  of 
bail  shall  be  taken  with  a  penalty  or  sum  of  £40  only  {k). 


the  first  action.  In  the  Common 
FleaSf  the  defendant  could  not  be 
held  to  bail  a  second  time,  after  a 
non  pros,  3  JVl  oore,  607 ;  1  B.  &  B. 
289;  4  Moore,  294.  After  non- 
suit, the  defendant  might  in  all 
the  Courts  have  been  arrested  a 
second  time  for  the  same  cause; 
Barnes,  73 ;  1  Chit.  Rep.  2/3;  3 
Moore,  608 ;  1 B.  &  B.  289 ;  un- 
less the  nonsuit  proceeded  upon 
the  merits,  or  the  second  arrest 
was  actually  vexatious.  Tidd,  175. 
So,  after  discontinuance  in  conse- 
quence of  a  mistake,  2  Wils.  381, 
the  discontinuance  being  com- 
plete by  the  payment  of  costs,  Str. 
]209 ;  Barnes,  399;  7  Moore,  312; 
3  M.  &  S.  153,  the  defendant 
might  have  been  arrested  a  second 
time;  but  where  the  first  arrest 
was  before  the  cause  of  action  ac- 
crued, the  King*s  Bench  refused 
leave  to  discontinue;  5  M.  &  S.  93; 
and  the  Common  Pleas  always  in- 
ferred the  second  arrest  to  be  op- 


pressive, unless  the  former  suit 
was  discontinued  merely  because 
it  was  misconceived.  3  Moore, 
607;  1  B.&B.289. 

(A)  This  was,  before  this  rule,  a 
fatal  defect  in  the  King*s  Bench;  5 
M.  &S.446;  3M.  &R.  129;  8 
B.  &  C.  654 ;  and  Exchequer,  2  C. 
&  J.  44;  but  it  was  otherwise  in 
the  Common  Fleas,  5  Taunt.  704 ; 
1  Marsh.  315 ;  5  Taunt.  756;  6 
Taunt.  389;  2  Marsh.  83;  1  Bingh. 
338;  8  Moore,  332. 

(i)  It  was  formerly  the  practice 
of  the  Common  Pleas,  to  receive 
supplemental  affidavits  in  certain 
cases  where  the  affidavit  of  debt 
was  defective;  but  it  was  the  con- 
stant practice  of  the  Kin^s  Bench 
not  to  receive  a  supplemental  or 
explanatory  affidavit.  Tldd,  189. 

(/c)  By  the  old  practice  in  Kinffs 
Bench  and  Common  Pleas,  the  bail 
were  discharged  if  the  plaintiff  de- 
clared agiunst  the  defendant  for 
a  cause  of  action  different  from 
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WRIT,  WHEN  AND  HOW  TO  BE  FILED. 

11.  When  the  rule  to  return  a  writ  expires  in  vacation.  Sheriff,  when 
the  Sheriff  shall  file  the  writ  at  the  expiration  of  the  rule,   wriUn  vacation. 
or  as  soon  after  as  the  office  shall  be  open  (/). 

12.  And  the  officer  with  whom  it  is  filed  shall  indorse  Officcnoindorse 

,       -  _  ,  ,         .  /»i     1  /     \  hour  when  filed. 

the  day  and  hour  when  it  was  filed  {m). 


BAIL. 

13.  If  any  person  put  in  as  bail  to  the  action,  except  for  Attorney  and 
the  purpose  of  rendering  only,  be  a  practising  attorney,  or  i^\  to  acdon, 
clerk  to  a  practising  attorney,  the  plaintifi^  may  treat  the  **J*P* '®  '"'*" 
bail  as  a  nullity,  and  sue  upon  the  bail  bond  as  soon  as  the 
time  for  putting  in  bail  has  expired,  unless  good  bail  be 
duly  put  in  in  the  meantime  {n). 


that  expressed  in  the  process; 
Tidd,  294;  but,  in  the  Common 
Pleas y  the  variance  between  the 
writ  and  count  was  no  ground  for 
discharging  the  bail,  where  the 
sum  sworn  to  was  under  40/.  1 
H.  Bl.  310.  This  rule  is  founded 
upon  the  practice  of  the  Common 
PUas,  and  the  stat.  13  Car.  2,  stat. 
2,  sect.  2,  which  directs,  that  no 
security  exceeding  40/.  shall  be 
taken  for  a  defendant  arrested  u]^- 
on  process,  wherein  the  certainty 
and  true  cause  of  action  is  not 
particularly  expressed.  The  stat. 
13  Car.  2,  stat.  2,  sect.  2,  does  not 
apply  to  the  Eichequer,  Man. 
Pract.  63. 

(/)  The  rule  to  return  the  writ 
expires,  in  all  the  Courts,  in /our 
dayi  after  service  jn  London  and 


Middlesex,  and  in  six  days  in  any 
other  city  or  county.  In  the  Com- 
mon Pleas,  5  Taunt.  647,  and  Ex- 
chequer,  9  Price,  266,  the  offices 
being  always  open,  the  Sheriff  was 
bound  to  file  the  writ  at  the  re- 
turn ;  but,  in  the  Kin^s  Bench,  if 
the  rule  expired  in  vacation,  the 
Sheriff  had  until  the  whole  of  the 
first  day  of  the  ensuing  term  to 
file  his  return.  6  East,  386. 

(m)  This  is  adopted  from  the 
King*s  Bench,  where  the  custos 
brevium  is  required  to  indorse  on 
every  writ  on  what  day  and  at 
what  hour  the  same  is  filed.  Tidd, 
308;  R.  T.  30  Geo.  3,  K.  B. ;  3  T. 

R.  787. 

(ti)  It  is  a  rule  of  all  the  Courts 
that  an  attorney,  Reg.  Gen.  M. 
1664;  M.T.  1740;  2  Doug.  466; 
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Country  bail 
piece  to  be  trans- 
mitted within  8 
days;  if  the  de- 
fendant lives 
more  than  40 
miles  from  Lon- 
don, in  15  days. 

Exception  to 
bail,  who  a^ 
bail  to  Sheriff; 
after  assignment 
of  bond. 
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14.  In  the  case  of  country  bail,  the  bail  piece  shall  be 
transmitted  and  filed  within  eight  days,  unless  the  defend- 
ant reside  more  than  forty  miles  from  London ;  and  in  that 
case,  within  fifteen  days  after  the  taking  thereof  (o). 

15.  When  bail  to  the  Sheriff  become  bail  to  the  actiooi 
the  plaintiff  may  except  to  them,  though  he  has  taken  an 
assignment  of  the  bail  bond  (p). 


Two  days'  no-         16.  It  shall  be  suflScient.  in  all  cases,  if  notice  of  justifi- 

oce  of  justifica-  ...  •  •       • 

tion  sufficient  in  cation  of  bail  be  given  two  days  before  the  time  of  justifi- 

aD  cases.  /  \ 

cation  (9). 

Bail  excepted  to       17.  If  bail,  either  to  the  action  or  in  error,  are  except- 

in  Tacadon  to  ■         i»  •  ♦ 

justify  in  term,    cd  to  in  vacation,  and  the  notice  of  exception  require  them 
by'^iicetoj^  to  justify  before  a  judge,  the  bail  shall  justify  within  four 


Prac.  Reg.  211;  or  attomey'd 
derk,  Cowp.  828;  1  H.  Bl.  76; 
2  H.  Bl.  349;  d  Price,  263;  1  B. 
&P.366;  whether  articled  or  not, 
1  Taunt.  164,  n.,  cannot  be  bail 
to  the  action;  and  the  same  role 
applies,  thoogh  the  clerk  is  not  in 
the  serrice  of  the  defendant's  at- 
torney. 2  B.  &  P.  564.  By  the 
practice  of  the  Xtn^s  JBencA,  how- 
ever, bttl  co\M  not  formerly,  up- 
on this  ground,  be  treated  as  a 
nulHty.  2  East,  881;  1  Chit.  Rq>. 
714;  8  Mod.  339.  This  rule  ex- 
tends only  to  practising  attomiee, 
(see  I  Chit.  Rep.  714,  note),  and 
practidng  attornies  may  be  bail 
for  the  purpose  of  rendering  the 
defendant.  2  Bl.  1180;  1  Taunt. 
164. 

(o)  See  R.  T.  8  W.  3,  reg.  2, 
S.3,  K.  B.;  5  W.&  M.C.P.; 
Man.  Ex.  Pract.  106.    This  was 


the  practice  in  Kinf^t  Bench  ^  in 
the  Common  Pleas,  and  Exchequer, 
the  defendant  had  ten  or  twenty 
days  to  transmit  the  bail  pieoe;,  ac- 
cording to  circumstances. 

ip)  When  the  bail  below  be- 
came bul  above,  no  exception 
could  be  taken  in  the  Kin^t  Bench 
after  an  assignment  of  the  hml 
bond;  7  Mod.  62;  but,  in  the  Com- 
man  Pletu,  the  same  bul  might  be 
excepted  to  after  an  assignment  of 
the  bail  bond.  Barnes,  90;  Id.  63; 
Ca.  Pract.  61. 

(q)  By  the  practice  of  the  JKn^s 
Bench,  9  East,  434,  R.  E.  5  Geo. 
2,  K.  B.,  and  Exchequer,  Man. 
Pract.  103,  where  an  exception 
was  entered  in  the  Tacatiop,  no- 
tice of  justification  for  the  enaii- 
ing  term  must  ha?e  been  given 
^thin  four  days  after  such  excep- 
tion, or  the  plaintiff  aigbl  take 
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days  From  the  time  of  such  notice,  otherwise  on  the  fli^stt  ufy  at  tMm- 
day  of  the  ensuuig  Term  (r).  ^"* 

18.  Notice  of  more  bail  than  two  shall  be  deemed  irre-  More  than  two 
gular,  unless  by  order  of  the  Coiirt  or  a  Judge  («)•  witbouUM?^ 


19.  Affidavits  of  justification  shall  be  deemed  insuffi- 
cient, unless  they  state  that  each  person  justifying  is  worth 
the  amount  required  by  the  practice  of  the  Counts,  over 
and  above  what  will  pay  his  just  debts,  and  over  and  above 
every  other  sum  for  which  he  is  then  bail  (/). 


Affidavits  of  jus- 
tification must 
state  that  bail  is 
worth  sum  re- 
quired after  pay- 
ment of  debts, 
and  liability  aa 
bail  in  other  ac- 
tions. 


20.  Bail,  though  rejected,  shall  be  allowed  to  rehder  Bail  r^ected 
the  principal  without  entering  into  a  fresh  recognizance  («).  "^^  '^°    ' 

21.  Bail  shall  only  be  liable  to  the  sum  sworn  to  by  the  Bail  Uabie  to 

sum  sworn  to, 


an  assignment  of  the  bail  bond; 
by  the  practice  of  the  Common 
PUasy  notice  of  justification  might 
be  given  any  time  in  vacation,  so 
that  two  days'  notice  was  given 
before  the  first  day  of  next  Term. 
BameSy  101.  This  rule  seems  to 
have  been  framed  to  meet  this  dis- 
crepancy in  the  practice,  and  does 
not  alter  the  notice  required  by 
the  practice  of  the  different  Courts 
where  the  bail  are  put  in  in  term, 
VII.  in  the  King*s  Bench  one  day, 
unless  Sunday  intervene,  or  the 
bail  be  added;  and  in  the  Common 
PUms  and  Exchequer  two  days;  the 
notice  in  each  case  to  be  served 
before  1 1  o*cloek,  A.  M.  Neither 
does  this  rule  alter  the  notice  of 
bttl  to  be  put  in  and  justified  at 
the  same  time.  R.  T.  1  W.  4,  ante, 
V(d.  1,  p.  469. 
(r)  This  rule  is  founded  upon 


R  M.  1  VV.  4,  Exch.,  ante.  Vol.  1, 
p.  281,  with  a  qualification  that  the 
bail  shall  not  justify  at  chambers 
in  vacation,  unless  required  by  the 
notice  of  exception  so  to  do. 

(s)  Notice  of  more  than  two 
bail  was,  before  this  rule,  irregu- 
lar, in  the  Comtnon  Pleas,  2  Blac. 
1 122;  but  not  in  the  King's  Bench 
or  Exchequer.  1  Chitty's  Rep.  601  j 
Forrest,  138;  Lofft,  26. 

(0  This  was  always  necessary 
in  the  Exchequer,  ]  Chit.  Rep. 
306;  but  not  in  the  King's  Btnch, 
1  Chit.  Rep.  305;  or  Common 
Pleas.  7  Taunt.  324;  1  Moore,  29, 
conir.  3  B.  &  P.  39. 

(u)  In  the  King's  Bench,  reject- 
ed bail  were  capable  of  renderings 
so  long  as  their  names  remained 
on  the  bail  piece;  5  T.  R.  633;  1 
Chit.  Rep.  445;  but,  in  the  Com- 
mon Pleas,  rejected  bail  could  not 
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Where  baU  S9.  In  all  cases  where  the  bail  bond  shall  be  directed  td 

Stiff^?"'  stand  as  a  security,  the  plaintiff  shall  be  at  Uberty  to  sign 

sign  judgment  judgment  upon  it  (rf). 

Oil  It* 

Prooeedington  30.  Proceedings  on  the  bail  bond  may  be  stayed  on 

on  payment  of  payment  of  costs  in  one  action,  unless  sufficient  reason  be 

^  in  one  ac-  ^j^^^^  ^^  proceeding  in  more  {e). 


APPEARANCE. 

Appearance  to  31.  A  defendant  who  has  been  served  with  process  by 
^'^"whenTi;  original  shall  enter  an  appearance  within  four  days  of  the 
^'^^  appearance  day,  if  the  action  is  brought  in  London  or 

Middlesex,  or  within  eight  days  of  the  appearance  day  in 
other  cases^  otherwise  the  plaintiff  may  enter  an  appear- 
ance for  him  according  to  the  statute ;  and  any  attorney 
who  undertakes  to  appear  shall  enter  an  appearance  ac- 
cordingly (/)• 


llkinomer. 


IRREGULARITY  IN  PROCESS  AND  PROCBBDINOS. 

32,  Where  the  defendant  is  described  in  the  process  or 
affidavit  to  bold  to  bail  by  initials,  or  by  a  wrong  namet 
or  without  a  Christian  name,  the  defendant  shall  not  b^ 
discharged  out  of  custody,  or  the  bail  bond  delivered  up  to 
be  cancelled,  on  motion  for  that  purpose,  if  it  shall  appear 


could  only  bring  an  action  in 
the  King^s  Bench  upon  the  bond 
taken  upon  process  in  that  Court, 
8  T.  R.  152;  but  it  was  otherwise 
in  the  Common  Pleat,  1  H.  Bl. 
631 ;  and  Exchequer,  8  Price,  174. 
(<0  If  proceedings  upon  a  bail 
bond  be  stayed  upon  the  terms  of 
the  bail  bond  standing  as  a  securi- 
ty, the  bail  bond  will  be  like  a 
cogrumt  by  the  bail,  defeasible  up- 
on the  payment  of  the  debt  and 


costs,  if  any,  by  the  original  de- 
fendant. This  is  new  in  all  the 
Courts. 

(e)  See  2  B.  &  A.  598;  1  Chit. 
Rep.  337*  The  plaintiff  cannot 
sue  two  of  three  obligors  on  a  bail 
bond  jointly. 

(/)  This  rule  is  founded  upon 
the  rule  H.  6  Geo.  1,  reg.  2,  C.  P., 
and  alters  the  practice  of  the  Court 
of  King's  Bewh.  Seeridd^240. 
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to  the  Court  that  due  diligence  has  been  used  to  obtain 
knowledge  of  the  proper  name  (g). 

33.  No  application  to  set  aside  process  or  proceedings  irre^uUnty, 
for  irregularity  shall  be  allowed  unless  made  within  a  rea-  complained  of. 
sonable  time^  nor  if  the  party  applying  has  taken  a  fresh 

step  after  knowledge  of  the  irregularity  (A). 

34.  If  a  party  plead  several  pleas,  avowries^  or  cogni-  Double  pleading 


(g)  This  is  entirely  a  new  rule 
upon  a  subject  upon  which  there 
was  no  difference  of  practice  in 
the  Courts.  Where  a  defendant 
has  been  arrested  by  the  initials 
of  his  Christian  name,  or  by  a 
wrong  name,  or  without  a  Christ- 
ian name,  he  has  uniformly  of 
late  been  discharged  out  of  custo- 
dy, unless  he  has  passed  as  well  by 
one  name  as  the  other,  or  has  ob- 
tained the  credit,  in  respect  of 
wluch  the  action  is  brought,  in  the 
name  in  which  he  is  arrested. 
The  two  cases,  1  Price,  277»  and 
2  Price,  328,  have  probably  been 
suppoeed  to  be  at  yariance  with 
the  practice  in  the  King't  Bench 
and  Common  Pleat;  but  in  one  of 
those  cases  the  process  was  a  sub- 
peamy  not  strictly  speaking  a  bail- 
able process;  and,  in  the  other, 
the  name  was  idem  tonam,  al- 
though, certainly,  it  was  not  decid- 
ed upon  that  ground.  The  de- 
fendant may,  it  Is  true,  still  plead 
the  misnomer  in  abatement,  and 
this  will  be  his  only  remedy; 
for  tins  rule  will,  in  effect,  put  an 
end  to  summary  applications  to 
the  Court,  because  the  party  ar- 
restiBg  has   the   opportunity  of 


swearing  last;  and  the  use  of  due 
diligence  is  a  matter  of  opinion^ 
upon  which  no  indictment  could 
be  framed  for  perjury.  The  Court 
will  probably  require  the  exertions 
made  to  be  disclosed  distinctly  up- 
on the  affidavit. 

(A)  The  King't  Bench  and  £r- 
cheguer  have  always  refused  to  set 
aside  proceedings  for  irregularity, 
unless  the  i4>plication  was  made 
within  a  reasonable  time;  but  the 
Common  Fleas  did  not  bind  the 
party  to  any  particular  time,  pro- 
vided the  application  was  made 
before  a  further  step  was  taken  in 
the  cause.  Tldd,  614,616.  Irre- 
gularity in  the  process  must  be 
taken  advantage  of  before  appear- 
ance ;  Tidd,  613;  and  if  the  irregu- 
larity be  in  the  delivering,  filing, 
or  notice  of  declaration,  the  ap- 
plication should  be  made,  if  pos- 
sible, two  days  at  least  before  the 
time  for  executing  the  writ  of  in- 
quiry. 2  Chit.  Rep.  237;  Barnes, 
266;  2  New  Rep.  76;  6  Price,  15. 
There  is,  however,  a  distinction  be- 
tween irregularity  and  a  complete 
defect  of  the  proceedings;  the 
former  may  be  waived,  the  latter 
cannot.  Tidd,  616. 
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without  rule,  a    zanceSj  without  a  rule  for  that  purpose,  the  opposite  party 


nullity. 


shall  be  at  liberty  to  sign  judgment  (t). 


Plaintiff  may 
declare  within 
a  year. 


DECLARATION^  AND  TIME  FOR. 

S5.  A  plaintiff  shall  be  deemed  out  of  Court  unless  he 
declare  within  one  year  after  the  process  is  returnable  (it). 


Declaring  36.  When  the  plaintiff  declares  against  a  prisoner,  it 

against  prisoner.  gj^^]|  ^^^  ^^  necessary  to  make  aiore  than  two  copies  of 

the  declaration^  of  which  one  shall  be  served  and  another 
filed,  with  an  affidavit  of  service;  upon  the  office  copy  of 
which  affidavit  a  rule  to  plead  may  be  given  (/)• 

Rule  to  decUre,      37.  Where  a  cause  has  been  removed  from  an  inferior 
wuscfc^^*  °      Court,  the  rule  to  declare  may  be  given  within  four  days 

after  the  end  of  the  Term  in  which  the  writ  is  returned  (m). 


(i)  Before  this  rule*  if  several 
pleas  were  filed  in  the  King*t 
Bench,  \^thout  a  rule  for  that  pur- 
pose, they  were  considered  a 
nullity,  and  the  pluntiff  might 
sign  judgment;  Tidd,  668;  but, 
in  the  Common  Pleas,  it  was  neces- 
sary to  move  to  strike  them  out. 
1  B.  &  P.  415.  In  certain  cases, 
no  rule  is  necessary.  See  R.  T.  1 
W.  4,  ante,  Vol.  1,  p.  472. 

(k)  In  the  King's  Bench,  Tidd, 
421 ;  3  B.  &  A.  272,  and  in  the 
Exchequer,  Dax's  Pract.  50,  the 
plaintiff  might  declare  at  any  time 
within  a  year  next  after  the  return 
day  of  the  process,  unless  judg- 
ment of  nonpros  had  been  previ- 
ously signed,  but  not  aftenvards. 
In  the  Common  Pleas,  if  the  plain- 
tiff were  not  ruled  to  declare,  (see 
post.  Rule  38),  he  had  all  the  vaca- 
tion of  the  second  term,  including 


that  in  which  the  process  was  re- 
turnable, to  declare;  and  if  he  did 
not  declare  in  that  time,  or  obtain 
a  rule  for  time,  to  declare,  a  de- 
claration afterwards  was  irregular. 
5  Taunt.  649;  Tidd,  422. 

(/)  Before  this  rule,  it  was  ne- 
cessary, in  the  King's  Bench,  to 
make  three  copies  of  the  declar»- 
tion,  one  to  be  delivered  to  the  de- 
fendant or  left  with  the  gaoler  for 
him,  another  to  be  annexed  to  the 
affidavit  of  service  and  filed,  and 
a  third  to  be  annexed  to  the  office 
copy  of  the  affidavit,  to  be  pro- 
duced to  the  Master  before  judg- 
ment; R.  £.  5  W.  &  M.  reg.  3,  s. 
2,  K.  B.;  and  the  same  practice 
prevailed  in  the  Exchequer.  Man. 
Pract.  App.  207.  But  the  tMrd 
copy  was  not  necessary  in  the 
Common  Pleas.  Tidd,  344,  345. 

(m)  The  rule  to  declare  might 
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38.  It  shall  not  be  necessary  for  a  defendant  in  any  case  No  rule  to  de- 
to  give  a  rule  to  declare,  except  upon  removals  from  infe-  tim7  to  declare* 
rior  Courts ;  but  the  plaintiff  may  have  a  rule  for  time  to  >"  Exchequer. 
declare  in  the  Court  of  Exchequer  as  well  as  in  the  other 
Courts  (n). 

S9.  A  rule  to  declare  peremptorily  may  be  absolute  in  Ruieperempto* 

,      ^        ,  rily  to  declare. 

the  first  instance  (o). 

40.  A  declaration  laying  the  venue  in  a  different  county  Declaration 
from  that  mentioned  in  the  process  shall  not  be  deemed  a  ^^^  in^^i^. 
waiver  of  the  bail  (p),  ""*''  "°J  ^  ^ 

^^'  charge  bail. 

41.  It  shall  not  be  deemed  necessary  to  express  the  Amount  of  da- 
amount  of  damages  in  a  notice  of  declaration  (y).  ^^prwted^n* 

notice  of  declar- 
ation. 

42.  Where  an  amendment  of  the  declaration  is  allowed,  No  rule  to  plead 
no  new  rule  to  plead  shall  be  deemed  necessary,  whether  *^'  amend- 


be  given  in  the  Kings  Betich  with- 
in fourteen  days;  11  East,  183; 
or,  in  the  Common  Pleas,  within 
four  days  after  the  end  of  the 
Term,  and  served  on  any  day  be- 
fore the  time  in  the  rule  expired; 
and  the  plaintiff,  in  the  Kin^s 
Bench,  was  bound  to  declare  with- 
in four  days  after  such  service. 
Tldd,418. 

(n)  A  rule  to  declare  wa8  not 
necessary  in  the  Kin^t  Bench,  but 
it  was  in  the  Common  Pleas  and 
Exchequer  before  nonpros.  Such 
a  rule  is  now  unnecessary,  because 
no  nonpros  can  be  signed  without 
notice.  R.  T.  1  W.  4,  ante,  Vol.  1, 

p.  471. 

(o)  Tins  is  moved  for  where  the 

plaintiff  has  obudned  several  rules 


for  time  to  declare,  and  binds  the 
plaintiff  to  declare  before  the  end 
of  the  Term  in  which  such  rule  is 
made.  In  the  King's  Bench,  it  was 
absolute  in  the  first  instance;  in 
the  Common  Pleas,  a  rule  nisi.  1 
H.  Bl.  87;  Tidd,  424.  In  the  Ex- 
cliequer,  there  was  formerly  no  rule 
for  time  to  declare. 

ip)  Formerly,  the  plaintiff  lost 
his  bail  if  he  declared  in  any  other 
county  than  that  in  which  the  ca- 
pias issued.  This  was  remedied 
by  a  rule,  22  Geo.  3,  C.  P.;  1 
Moore,  515;  but  was  still,  before 
this  late  rule,  the  practice  of  the 
King*s  Bench  by  original.  3  Lev. 
235;  R.  E.  2  Geo.  2,  K.  B. 

(9)  This  was  the  practice  of  the 
Common  Pleat.  6  Taunt.  331. 
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ment  ofdedara-  loch  amendment  be  made  of  the  same  term  aa  the  declara- 
^"'  turn,  or  of  a  different  term  (r)* 


PLEA^  AND  TIME  FOR. 

pieammybede-       43.  A  demand  of  plea  may  be  made  at  the  time  when 

^laraUon'ir     ^®  declaration  is  delivered,  and  may  be  indorsed  there- 
delivered. 


on  (*)- 


Insettion  of  in* 
•tnunent  on 
oyer. 


Pleading  with* 
out  Impaiitnce, 
incoftain 


44b  If  a  defendant^  after  craving  oyer  of  a  deed^  omit  to 
insert  it  at  the  head  of  his  plea^  the  plaintiff^  on  making  ap 
the  issue  or  demurrer  book  may^  if  he  thhik  fit^  insert  it 
for  him;  but  the  costs  of  such  insertion  shall  be  in  the  dis- 
cretion ot  the  taxing  officer  (/). 

45.  If  the  declaration  be  filed  or  delivered  so  late  that 
the  defendant  is  not  bound  to  plead  until  the  next  term, 
the  defendant  may  plead  as  of  the  preceding  term,  with- 
in the  first  four  days  of  the  next  term,  any  plea  to  the 
jurisdiction  or  in  abatement^  or  a  tender,  or  any  other  si- 
milar plea  (u). 


(r>  Fonnerly»  in  the  Common 
Pleas,  a  defendant  was  entitled  to 
a  new  rule  to  plead  in  all  cases  on 
an  amendment  of  the  declaration; 
2  Bla.  Rep.  785 ;  but  this  was  alter- 
ed by  a  late  rule  of  Court,  E.  T.  1 
W.  4.  In  the  Xing'sBencA,  if  the 
amendment  was  of  the  same  Term, 
the  defendant  had  two  days  to 
plead  de  novo;  but  if  the  amend- 
ment was  in  a  subsequent  Term, 
a  new  four-day  rule  was  necessary. 
Tidd,  469. 

(s)  This  was  the  practice  of  the 
King's  Bench;  1  D.  &  R.  186;  5 
East,  547;  but,  in  the  Common 
Pleas^  demand  of  plea  could  only 


be  made  after  the  declaration,  and 
after  the  rule  to  plead;  and  a  de- 
mand indorsed  on  the  dedaradoov 
or  made  before  the  rule  to  plead, 
was  irregular.  4  Taunt.  51. 

(0  Such  was  formerly  the  prac- 
tice of  the  ComtiMm  P/eos;  Barnes, 
327;  but  the  practice  of  the 
King^s  Bench  was  different;  in 
which  Court  the  defendant  miaiit 
either  set  forth  the  oyer  in  hb  plea 
or  not  at  his  election.  2  Str.  1241; 
1  Wils.  97. 

(tt)  As  to  when  the  defendant 
is  bound  to  plead  as  of  the  Term 
in  which  the  declaration  is  deliver- 
ed, see  R.  T.  1  W.  4,  ante.  Vol.  1, 
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46.  The  defendant  shall  not  be  at  liberty  to  waive  his  No  waiver  of 
plea  without  leave  of  the  Court  or  a  Judge  (r).  S.'^e!'''*"''"' 


PARTICULARS. 

47.  A  summons  for  particulars  and  order  thereon  may  Particuian  be- 
be  obtained  by  a  defendant  before  appearance,  and  may  and  without  af-' 
be  made,  if  the  Judge  think  fit,  without  the  production  of  ^*^^^ 

any  affidavit  (tr). 

48.  A  defendant  shall  be  allowed  the  same  time  for  pleading  after 
pleading  after  the  delivery  of  particulars  under  a  Judge's  fi^J^^"**^" 
order,  which  he  had  at  the  return  of  the  summons ;  never- 
theless, judgment  shall  not  be  signed  till  the  afternoon  of 

the  day  after  the  delivery  of  the  particulars,  unless  other- 
wise ordered  by  the  Judge  (x). 


NOTICES  AND  RULES,  AND  SERVICE  THEREOF. 

49*  Where  the  residence  of  a  defendant  is  unknown,  no-  Notice  of  deciar- 


p.  471»  tiudpastf  Div.  III.  of  Ihese 
Rules.  Thii  dispenses  with  the 
necesnty  for  a  spedal  imparl- 
ance in  the  Commcn  Pleas;  Tidd, 
639;  and  now  a  Judge's  order  in 
the  Km^i  Bench,  or  Treasury 
rule  in  the  Comnum  PUtu,  will 
not  be  necessary  wkiere  a  tender 
is  pleaded  after  an  imparlance. 
Ti6d^463. 

(v)  In  the  Common  Pleas  and 
JEjdle^fier,  the  defendant  could 
not  waive  his  plea;  Chitty's  Pract. 
136 ;  but»  in  the  King^s  Bench^  it  was 
necessary  to  rule  the  defendant  to 
abide  by  his  plea,  which  occasion- 
ed del^  and  expense,  and  afford- 
ed an  opportonity  to  plead  sham 
pleas.  This,  therelore,  is  a  most 
salutary  alteration. 


(w)  By  the  practice  of  the 
King^s  Bench,  and  latterly  in  the 
Common  Pleas,  R.  T.  2  Geo.  4,  C. 
P. ;  6  Moore,  211,  particulars  could 
be  obtained  before  appearance,  in 
order  that  the  defendant  might 
settle  the  action  without  expense. 
In  the  Exchequer,  it  was  necessary 
to  have  an  affidavit  that  the  de- 
fendant had  never  had  the  particu- 
lars, or.  bad  mishud  them,  or  was 
not  sufficiently  acquainted  with 
the  demand,  so  as  safely  to  pro- 
ceed  to  trial.  Dax's  Pract.  59. 

(jr)  This  was  the  practice  of  the 
Common  Pleas,  though  the  time 
for  pleading  had  expired;  and  in 
the  Kin^s  Bench,  the  defendant 
had  the  same  time  to  plead  after 
the  particulars  were  delivered,  as 
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Btion  where  de-  tice  of  declaration  may  be  stuck  up  in  the  office,  but  not 
d  "n*^°u  u^"     without  previous  leave  of  the  Court  (y). 

known. 


When  rules,  or- 
ders,  and  no- 
tices must  be 
serred. 


50.  Service  of  rules  and  orders,  and  notices,  if  made 
before  nine  at  night,  shall  be  deemed  good,  but  not  if  made 
after  that  hour  (x). 


Original  rule 
need  not  be 
shewn,  except 
to  found  at- 
tachment. 


51.  It  shall  not  be  necessary  to  the  regular  service  of  a 
rule,  that  the  original  rule  should  be  shewn,  unless  sight 
thereof  be  demanded,  except  in  cases  of  attachment  (a). 


Term's  notice 
of  trial,  &c., 
may  be  given 
before  first  day 
of  term. 


52.  Where  a  term's  notice  of  trial  or  inquiry  is  required, 
such  notice  may  be  given  at  any  time  before  the  first  day 
of  term  (6). 

53.  A  rule  to  reply  may  be  given  at  any  time  when  the 


Rule  to  reply 

may  be  given  at      ^       . 

any  time  when     Omce  IS  open  (C). 

office  open. 


be  had  when  the  summons  was  re- 
turnable. Tidd,  469,  598. 

(y)  As  to  the  mode  of  serving 
the  notice  of  declaration  in  the 
different  Courts,  see  Tidd,  457* 

(g)  Formerly,  services  before 
ten  o'clock  at  night  were  good  in 
the  King's  Benchy  R.  M.  41  Geo.  3, 
K.  B.,  but  not  later.  1  East,  132. 
In  the  Common  Pleas,  R.  £.  10 
Geo.  2,  C.  P. ;  and  in  the  Exche- 
quer, see  R.  M.  1  W.  4,  ante^  Vol. 
l,p.  278,  they  must  have  been  serv- 
ed before  nine  o'clock  at  night. 

(a)  The  service  of  a  rule  in  the 
Common  Pleas  was  not  formerly 
good,  unless  the  original  rule  was 
shewn  in  all  cases.  Barnes,  403 ; 
Tidd,  500.  It  may  be  useful  to 
observe,  that  rules  in  the  Exche- 
quer do  not  operate  as  a  stay  of 
proceedings,  unless  two  days*  no- 


tice of  the  motion  be  previously 
given.  9  Price,  14;  Dax*8  Pract. 
137;  Price's  Pract.  288.  Thissa- 
lutary  rule,  which  might  usefully 
be  imported  into  the  practice  of 
the  other  Courts,  seems  to  have 
escaped  the  attention  of  the  learn- 
ed Judges  who  framed  the  new 
rules.  See  note  Chit.  Pract.  96. 

(6)  As  to  where  a  term's  no- 
tice is  reqmsite,  see  Tidd,  756, 
the  notice  must  formerly  have  been 
given  before  the  essoign  day. 

(c)  The  rule  to  reply  might  for- 
merly have  been  -given  at  any  iJme 
in  term,  or  within  sixteen  days 
afterwards,  in  the /Ting's  Bench  and 
Evchequer;  Tidd,  676;  R.  H.  16 
Geo.  3,  Scac.;  and  the  practice  of 
the  Common  Pleas  was  the  same, 
except,  after  Easter  Term,  it  must 
have  been  given  within  ten  days 
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54.  Service  of  a  rule  to  reply  or  plead  any  subsequent  Rule  to  reply, 

pleading,  shall  be  deemed  a  sufficient  demand  of  a  replica-  demand  of  re- 

tion  or  such  other  subsequent  pleading  (e/).  pUcation,  &c. 


PAYMENT  OF  MONEY  INTO  COURT. 

55.  In  all  cases  in  which  money  may  be  paid  into  Courts  to  pay  money 
leave  to  pay  it  in  may  be  obtained  by  a  side  bar  rule  {e).  i^^c  bar"  rule.* 

56.  On  payment  of  money  into  Court,  the  defendant  on  paying  mo- 
shall  undertake  by  the  rule  to  pay  the  costs,  and,  in  case  [JiYdefendrnf' 
of  non-payment,  to  suffer  the  plaintiff  either  to  move  for  ""**  underuke 

,  to  pay  costs. 

an  attachment,  on  a  proper  demand  and  service  of  the  rule, 
or  to  sign  final  judgment  for  nominal  damages  {f). 


TRIAL,  AND  NOTICE  THEREOF. 

57.  Notice  of  trial  and  inquiry,  and  of  continuance  of  Notice  of  trial 
inquiry,  shall  be  given  in  town,  but  countermand  of  notice  of  where  gWen'. 
trial  or  inquiry  may  be  given  either  in  town  or  country, 
unless  otherwise  ordered  by  the  Court,  or  a  Judge  (§•). 

from  the  end  of  the  Term.  Imp.  The  undertaking  will  be  to  pay 

C  P.  295;  Tidd,  676.    Now,  the  the  costs  incurred  up  to  the  time 

rule  may  be  given  at  any  time  of  paying  the  money  into  Court. 

when  the  office  is  open.  If  the  plaintiff  proceed  afterwards 

(<Q  In  the  King*s  Bench  and  Ex-  for  a  greater   sum  and  fail,  he 

chequer^  the  rule  to  reply,  &c.,  Was  loses  the  costs^  but  he  may  take 

deemed  a  demand,  and  no  distinct  the  money  out  of  Court,  with  costs 

demand  was  requisite.     In    the  up  to  the  time  of  paying  it  in,  af- 

Common  Pleat,  a  demand  was  ne-  ter  notice  of  trial  and  counter- 

cessary.  mand,  8  T.  R.  408,  or  even  after 

(e)  This  was  a  motion  of  course  a  peremptory  undertaking  given 

underthehand  of  counsel;  but,  if  and  default;   I  Y.  &  Jerv.  213; 

under  5/.,  in  the  Common  Pleas,  but  after  judgment  as  in  case  of  u 

it  was  a  side  bar  rule.    This  prin-  nonsuit,  2  M.  &  S.  335,  or  nonpros, 

dple  is  extended  to  all  cases.    As  6  Taunt.  158;  1  Marsh,  510;  or 

to  when  pud  in,  see  Tidd,  622;  the  withdrawal  ofa  juror,  he  is  not 

Chitty's  Pract.  117*  entitled  to  any  costs. 

{J")  See  the  different  decisions  {g)  In   the   Common  Pleas,  it 

of  the  Courts,  Tidd,  622,  623.  might  have  been  given  to  the  agent 
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Short  notice  of 
trial  it  four 
days. 


58.  The  expression  "Short  Notice  of  Trial"  shall,  in 
country  causes^  be  taken  to  mean  four  days  (A). 


Notice  of  trial, 
at  what  stage  of 
proceedings 
given. 


59.  In  all  cases  where  the  plaintiff  in  pleading  concludes 
to  the  country,  the  plaintiff's  attorney  may  give  notice  of 
trial  at  the  time  of  delivering  his  replication,  or  other  subse- 
quent pleading,  and  in  case  issue  shall  afterwards  be  join- 
ed, such  notice  shall  be  available;  but  if  issue  be  not  join- 
ed on  such  replication,  or  other  subsequent  pleading,  and 
the  plaintiff  shall  sign  judgment  for  want  thereof,  and  forth- 
with give  notice  of  executing  a  writ  of  inquiry,  such  notice 
shall  operate  from  the  time  that  notice  of  trial  was  given 
as  aforesaid ;  and  in  all  cases  where  the  defendant  demurs 
to  the  plaintiff's  declaration,  replication,  or  other  subse- 
quent pleading,  the  defendant's  attorney,  or  the  defendant 
if  he  plead  in  person,  shall  be  obliged  to  accept  notice  of 
executing  a  writ  of  inquiry  on  the  back  of  the  joinder  in 
demurrer;  and  in  case  the  defendant  pleads  a  plea  in  bar 
or  rejoinder,  &c.,  to  which  the  plaintiff  demurs,  the  de- 
fendant's attorney,  or  the  defendant  if  he  plead  in  person, 
shall  be  obliged  to  accept  notice  of  executing  a  writ  of  in- 
quiry on  the  back  of  such  demurrer  (t). 


in  town  or  the  attorney  in  the 
country.  Barnes^  d06;  and  see 
Tidd,  763,  767,  768. 

(A)  One  exclusive  and  the  other 
inclusive,  post,  Div.  VIII.  p.  ^01 ; 
Tidd,  766.  In  town  causes  two  days 
seem  to  be  sufficient,  but  it  is  usu- 
al to  give  as  much  more  as  the  time 
will  admit  of.  Tidd,  757. 

(t)  See  R.  T.  2  Geo.  1,  C  P.; 
R.  T.  26  &  27  Geo.  2,  s.  4,  Scac; 
Tidd,  754;  and  R.  H.  8  Geo.  1, 
K.  B.;  R.  H.  6Geo.  !,  reg.  1,  C. 
P.;  R.T.  lOGeo.  1,C.P.;  R.T. 
26  &  27  Geo.  2,  s.  4,  Scac. ;  which 
are  the  foundation  of  the  present 


rule.  If  the  venue  be  laid  in  Ltm- 
don  or  Middletex,  and  the  defend- 
ant, or  one  of  several  defendants, 
4  T.  R.  620,  lives  within  forty  com- 
puted miles  of  London,  eight  days' 
notice  of  trial  must  be  given  in  all 
the  Courts;  if  all  the  defendants 
live  above  forty  computed  miles 
from  London,  then  fourteen  days' 
notice  must  be  given.  If  the  trial 
is  to  be  in  London  at  the  ndfoum' 
ment  day,  the  notice  must  so  ex- 
press it,  and  eight  days'  notice  must 
be  given  before  the  first  sitting  day 
after  term  if  the  defendant  resides 
above  forty  miles  from  Ltmdcm, 
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60.  Notice  of  a  trial  at  bar  shall  be  given  to  the  proper  Notice  of  trial 
officer  of  the  Court,  before  giving  notice  of  trial  to  the 

party  (i). 

61.  In  country  causes,  or  where  the  defendant  resides  Notice  of  coun- 
more  than  forty  miles  from  town,  a  countermand  of  notice  count^  causes. 
of  trial  shall  be  given  six  days  before  the  time  mentioned 

in  the  notice  for  trial,  unless  short  notice  of  trial  has  been 
given  {j). 

62.  In  town  causes,  where  the  defendant  lives  within  Notice  of  coun- 

-I        •         .  n  1     t     11    tennand  in  town 

forty  miles  of  town,  two  days  notice  of  countermand  shall  causes. 
be  deemed  sufficient  {k). 

63.  The  rule  for  a  view  may  in  all  cases  be  drawn  up  view,  how  ob- 
by  the  officer  of  the  Court,  on  the  application  of  the  par-  ^*"®'^ 

ty,  without  affidavit  or  motion  for  that  purpose  (/)• 


NEW  TRIAL,  MOTION  IN  ARREST  OF  JUDGMENT,  &C. 

64.  If  a  new  trial  be  granted  without  any  mention  of  Costs  of  new 
costs  in  the  rule,  the  costs  of  the  first  trial  shall  not  be  ^^  ^ 


and  foar  days  if  within  that  dis-      from  London,  and  the  wntte  is  ia 


tance.  R.  £.  51  Geo.  3,  K.  B.;  13 
East,  593;  Imp.  C.  P.  368;  R.H. 
1  W.  4,  Scftc.  Where  the  venue 
is  laid  in  any  other  county,  ten 
days*  notice  must  be  gyren  in  all 
the  Courts.  The  notice  of  exe- 
eating  a  writ  of  inquiry  is  eight 
days  where  the  venue  is  in  London 
or  MiddlneXf  and  the  defendant 
Bves  inthin  forty  computed  miles 
of  Ltmihu,  and  eight  days  where 
tha  venue  is  laid  in  any  other  coun- 
ty; bat  where  the  defendant  re- 
sides above  forty  computed  miles 


London  or  Middlesex,  there  must 
be  fourteen  days*  notice. 

(i)  See  Tidd,  760 ;  1  W.  4,  c  70, 
8.  7- 

fj)  This  is  in  compliance  with 
the  Stat.  14  G.  2,  c.  17»  s.  5;  the 
qualification  is  founded  upon  R. 
H.  16  G.  3,  Scac. 

(ifc)  See  Tidd,  767- 

(/)  This  was  a  motion  of  course 
in  the  King's  Bench;  but  in  the 
Common  Pletu  an  affidavit  was  re- 
quired, and  tha  application  was 
made  in  Court.  Tidd,  797- 
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Arrest  of  jadg- 
roent,  wben 
moved. 


allowed  to  the  successful  party,  though  he  succeed  on  the 
second  (nt). 

65.  No  motion  in  arrest  of  judgment,  or  for  judgment 
non  obstante  veredicto,  shall  be  allowed  after  the  expira- 
tion of  four  days  from  the  time  of  trial,  if  there  are  so 
many  days  in  term,  nor  in  any  case  after  the  expiration  of 
the  term,  provided  the  Jury  process  be  returnable  in  the 
same  term  {n). 


JUDGMENT,  AND  TIME  FOR  SIGNING. 

Judgment  when       66.  Judgment  for  want  of  a  plea  after  demand,  may  in 
Sna  plea!'  ^*"^  ^^^  cases  be  signed  at  the  opening  of  the  office  in  the  after- 
noon of  the  day  after  that  on  which  the  demand  was  made, 
but  not  before  (o). 

Judgment  when       67.  After  the  return  of  a  writ  of  inquiry  judgment  may 
qSy orverdicL  ^^  signed  at  the  expiration  of  four  days  from  such  return, 

and,  after  a  verdict  or  nonsuit,  on  the  day  after  the  ap- 
pearance day  of  the  return  of  the  distringas  or  habeas 
corpora,  without  any  rule  for  judgment  (;>). 


(m)  This  was  the  practice  of  the 
King's  Bench,  but  the  practice  of 
the  Common  Pleas  and  Excheqtier 
was  different.  Tidd,  916,  917;  1 
Crompt.  &  Jerv.  64.  Where  costs 
are  to  abide  the  e?ent,  it  does  not 
mean  the  actual  event,  but  the  le- 
gal event,  in  all  the  Courts.  Tidd, 
915, 916;  2  Crompt.  &  Jerv.  128. 

(n)  This  accords  with  the  for- 
mer practice  of  the  Common  Pleas 
and  Exchequer.  In  the  King*8 
Bench,  these  motions  might  be 
made  at  any  time  before  judgment 
was  given.  Tidd,  928,  929. 

(o)  This  rule  applies  only  where 


the  time  for  pleading  has  expired. 
In  the  King's  Bench,  the  defendant 
had  twenty-four  hours  to  plead  af- 
ter the  demand,  exclusive  of  Sun- 
day; in  the  Common  Pleas,  he  had 
only  until  the  opening  of  the  of- 
fice in  the  afternoon  of  the  fol- 
lowing day.  Tidd,  477- 

(p)  By  the  stat.  1  W.  4,  c.  7,  « 
summary  mode  of  obtuning  exe- 
cution upon  writs  of  inquiry  and 
verdicts  is  conferred.  See  Chitty*s 
Pract.  124,  182.  This  rule  was 
framed  to  assimilate  the  practice 
of  the  Kin^s  Bench  to  that  of  the 
Common  Pleas  and  Exchequer,  in 
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JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. 

68.  A  rule  nisi  for  judgment  as  in  case  of  a  nonsuit  may  No  notice  before 
be  obtained  on  motion  without  previous  notice,  but  in  that  {^jf^f  nowuit. 
case  it  shall  not  operate  as  a  stay  of  proceedings  (q), 

69.  No  motion  for  judgment  as  in  case  of  a  nonsuit  shall  Judgment  as  in 
be  allowed  after  a  motion  for  costs  for  not  proceeding  to  whentoSemov- 
trial  for  the  same  default,  but  such  costs  may  be  moved  ^^  ^°'* 

for  separately,  t.  e.  without  moving  at  all  for  judgment  as 
in  case  of  a  nonsuit,  or  after  such  motion  is  disposed  of: 
or  the  Court,  on  discharging  a  rule  for  judgment  as  in  case 
of  a  nonsuit,  may  order  the  plaintiff  to  pay  the  costs  of  not 
proceeding  to  trial ;  but  the  payment  of  such  costs  shall 
not  be  made  a  condition  of  discharging  the  rule  (r). 


70.  No  entry  of  the  issue  shall  be  deemed  necessary  to  No  entry  of  is- 
entitle  a  defendant  to  hiove  for  judgment  as  in  case  of  a  beforejud^ment 
nonsuit,  or  to  take  the  cause  down  to  trial  by  proviso  {s). 


as  in  case  of  a 
nonsuit 


which  latter  Courts  it  was  not  the 
practice  to  ^ve  a  rule  for  judg- 
ment, but  the  prevailing  party 
waited  till  after  the  appearance 
day,  or  quarto  die  post  of  the  re- 
turn of  the  habeas f  before  he  signed 
final  judgment,  unless  the  habeas 
was  returnable  on  the  last  general 
return  day,  in  which  case  be  sign- 
ed judgment  on  the  evening  of  the 
last  day  of  term. 

{q)  In  the  Kings  Beitch,  the 
rule  to  shew  cause  was  holden  to 
be  sufficient  notice;  but,  in  the 
Common  Pleas  and  Exchequer,  no- 
tice of  the  motion  must  have  been 
pre?iously  given.  Tidd,  765. 

(r)  This  was  the  practice  of  the 
Court  of  Common  Pleas,  which  dif- 


fered from  that  of  the  King^s  Bench 
and  Exchequer;  for,  in  the  latter 
Courts,  the  defendant  might  move 
for  costs  of  the  day,  and  after- 
wards for  judgment  as  in  case  of 
a  nonsuit.  Tidd,  759,  760.  In  a 
town  cause,  the  defendant  cannot 
move  for  judgment  as  in  case  of 
a  nonsuit,  where  no  notice  of  trial 
is  given,  until  the  second  term  af- 
ter issue  is  joined;  and  in  a  coun- 
try cause,  where  issue  is  joined  in 
an  issuable  term,  and  no  notice 
of  trial  given,  until  the  term  after 
the  second  assizes. 

(s)  By  the  course  and  practice 
of  the  Courts  of  Kin^s  Bench  and 
Common  Pleas,  the  defendant  could 
not  move  for  judgment  as  in  case 
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tions  commenced  by  original,  fifteen;  and  must,  in  London 
and  Middlesex^  be  entered  four  clear  days  in  the  public 
book  at  the  Sheriff's  office  (a). 


SCIRE  FACIAS. 


Scire  facias  not       78.  A  plaintiff  shall  not  be  allowed  a  rule  to  quash  his 
after  appear-       ^^^  ^^^^  o{  scirefacias,  after  a  defendant  has  appeared, 

except  on  payment  of  costs  (A). 


ance  without 
costs. 


Scire  facias  to 
revive  judg- 
ment, how  ob- 
tained. 


79.  A  scire  facias  to  revive  a  judgment  more  than  ten 
years  old  shall  not  be  allowed  without  a  motion  for  that 
purpose  in  term,  or  a  Judge's  order  in  vacation;  nor,  if 
more  than  fifteen,  without  a  rule  to  shew  cause  (c). 


Scire  facias  on 
recognizance, 


80.  A  scire  facias  upon  a  recognizance  taken  in  Ser- 


(a)  The  lime  between  the  teste 
and  return  was  the  same  formerly 
as  under  this  rule.  In  the  King's 
Bench,  the  ca.  sa,  must  have  been 
entered,  in  London  and  Middlesex, 
four  days  in  the  public  book;  5  M. 
&  S.  323;  2  Chit.  Rep.  102;  but  thi 
was  not  the  practice  in  the  Exche- 
quer; 1  M*C1.  &  Y.  483;  and,  in 
the  Common  Pleas,  it  was  neces" 
sary  that  the  writ  should  lie  in  the 
sheriff's  office  four  days.  Barnes, 
64.    The  days  are  exclusive. 

(6)  In  the  King*s  Bench,  the  de- 
fendant must  have  paid  costs  on 
quashini(  his  writ  of  scire  facias  af- 
ter the  defendant  had  appeared,  1 
B.  &  A.  486;  but,  in  the  Common 
Pleas,  he  might  quash  it  without 
costs  at  any  time  before  the  de- 
fendant pleaded.  Barnes,  431; 
Tidd,  1123. 

(c)  If  the  judgment  is  under  se- 
ven years  old,  the  scire  facias  is- 


sues of  course  upon    a  pracipe 
without  rule  or  motion;  if  above 
seven,  and  under  ten,  a  side  bar 
or  Treasury  rule  is  obtiuned.  For- 
merly, if  the  judgment  had  been 
above  ten  years  old,  there  must 
have  been  a  motion  to  the  Court  in 
the  King's  Bench,  supported  by  af- 
fidavit of  the  debt  being  due,  the 
judgment  unsatisfied,  and  the  de- 
fendant living  ;  upon  which  the 
rule  was  absolute  in  the  first  in- 
stance, unless  the  judgment  were 
of  more  than  twenty  years'  stand- 
ing, and  then  there  must  have 
been  a  rule  to  shew  cause;  but 
latterly,  if   the   judgment  were 
above  ten,  and  under  fifteen,  it 
was  a  rule  absolute,  on  counsel's 
signature;  if  above  fifteen,  a  rule 
to  shew  cause.    In  the  Common 
PUaSf  it  was  a  rule  nisi  where  the 
judgment  was  more  than  ten  years 
old.  Tidd,  1105. 
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jeants*  Inn,  or  before  a  commissioner  in  the  country,  and  where  to  be 
recorded  at  Westminster,  shall  be  brought  in  Middlesex  ^^^^fs>^^ 
only ;  and  the  form  of  the  recognizance  shall  not  express 
where  it  was  taken  (d)- 

81.  No  judgment  shall  be  signed  for  non-appearance  to  Judgment in^ci. 
a  scire  facias  without  leave  of  the  Court  or  a  Judge,  un-  "pajSmce."""^* 
less  the  defendant  has  been  summoned ;  but  such  judg- 
ment may  be  signed  by  leave  after  eight  days  from  the  re- 
turn of  one  scire  facias  {e). 

82.  A  notice  in  writing  to  the  plaintiff,  his  attorney,  or  Appearance  to 
agent,  shall  be  a  sufficient  appearance  by  the  bail  or  de-  '"•/«•  *»y*»"*' 
fendant  on  a  scire  facias  (y ). 

ERROR. 

83.  A  writ  of  error  shall  be  deemed  a  supersedeas  from  writ  of  error 
the  time  of  the  allowance  {g).  ZT^^wanc. 


{d)  This  rule  was  framed  to 
obviate  the  difficulty  arising  upon 
recognizances  in  the  Common 
Pleas,  which  were  obligatory  by 
the  caption.  See  Tidd,  1122. 

(e)  See  Tidd,  1126;  Chitty's 
Praet.  208. 

(/)  This  was  the  practice  in 
the  Kings  Bench  if  the  action  were 
by  bill;  but,  if  by  original,  the 
appearance  was  entered  in  the 
King*s  Bench  nith  the  filacer;  and, 
in  the  Common  Pleas,  on  a  pracipe, 
with  the  Prothonotaries.  Tidd, 
1127. 

(g)  By  the  stat.  1  W.  4,  c.  70,  s. 
8,  writs  of  error  upon  any  judg. 
inent  in  the  King^s  Bench,  Com- 
mon Pleus,  or  Exchequer,  are  re- 
turnable   only  in  the  Exchequer 


Chamber;  and,  therefore,  all  writs 
of  error,  except  writs  of  error  co" 
ram  nobis,  in  the  King's  Bench,  or 
coram  vobis  in  the  Comtnort  Pleas, 
for  error  in  fact  or  in  process, 
which  seem  not  to  be  affected  by 
this  act,  Tidd's  Supplement,  182, 
must  be  returnable  in  the  Exche- 
quer  Chamber,  A  writ  of  error 
may  be  sued  out  before  final  judg- 
ment, and  continues  in  force  dur- 
ing the  whole  of  the  term  in  which 
it  is  returnable;  and  if  final  judg- 
ment be  signed  at  any  time  after- 
wards during  that  term  or  vaca- 
tion, it  is  a  supersedeas  from  the 
time  of  signing  it,  if  bail  be  put  in 
within  four  days  after  final  judg- 
ment is  signed.  In  the  Exche. 
quer,  a  writ  of  error  was  only  a 
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When  bail  may  84.  To  entitle  bail  to  a  stay  of  proceedings  pending  a 
pen(n^tfritof  ^^'^^  of  error,  the  application  must  be  made  before  the  time 
error.  ^^  surrender  is  out  (A). 


Witkbi  what 
time  proceed- 
ingi  ve  to  be 
taken  against 
prUoner. 


SUPERSEDEAS. 

85.  The  plaintiff  shall  proceed  to  trial,  or  final  judg- 
ment against  a  prisoner  within  three  terms  inclusive  lifter 
declarationi  and  shall  cause  the  defendant  to  be  charged 
in  execution  vnithin  two  terms  inclusive  after  such  trial  oir 
judgment;  of  which  the  term  in  or  after  which  the  trial 
was  had  shall  be  reckoned  one  (f). 


List  of  superse-  86.  The  Marshal  of  the  King's  Bench  prison,  and  the  War- 
to  be  presented  den  of  the  Fleets  shall  present  to  the  Judges  of  the  Courts 
to  Judges.  ^£  King's  Bench,  Common  Pieces,  and  Exchequer,  in  their 

respective  Chambers  at  fFesiminster,  within  the  first  four 
days  of  every  term,  a  list  of  all  such  prisoners  as  are  sup^r- 


supersedeas  from  the  time  of  {(iving 
notice  of  the  aHowance.  4  Price, 
289. 

(/i)  The  King's  Bench,  without 
regard  to  the  time  when  the  appli- 
cation was  made,  used  to  stay 
proceedings  agsunsi  the  bcul  where 
a  writ  of  error  was  allowed  before 
the  expiration  of  the  time  allowed 
to  render,  until  the  writ  of  error 
was  determined,  the  bail  under- 
taking to  pay  the  condemnation 
money,  or  render  the  principal 
within  four  dnys  after  the  writ  of 
error  was  determined.  But  the 
Common  Pleas  would  not  grant 
time  to  render,  but  merely  to  pay 
the  money,  if  the  application  was 
made  after  the  time  for  rendering 
their  principal  had  expired.  Tidd, 
p32;  2  Price,  296;  Forrest,  25; 


Wightw.  79. 

(a)  The  plaintiff  miiat  dedare 
against  a  prisoner  before  Uue  tnd 
of  the  next  term  after  the  writ  or 
process  by  which  the  prisoner  was 
taken  or  charged  in  custody  is  re« 
tamable.  Tidd,  343.  This  rule 
conforms  with  the  former  pnictict 
of  the  Kittys  Jkneh.  Tidd,  360. 
In  the  Common  Plea»  and  JSrcAe- 
quer,  the  plaintiff  was  bound  to 
proceed  to  judgment  within  three 
terms  after  declaration,  and  to 
charge  thte  defendant  in  execution 
within  two  terms  after  such  judg- 
ment. Tidd,  361,  362.  In  the 
latter  Courts,  no  notice  was  taken 
of  the  trial ;  but  the  plaintiff  was 
bound  to  proceed  to  final  judg- 
ment within  three  terms  ioclusife 
after  the  declaration. 
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aedcable ;  shewing  as  to  what  actions  and  on  what  account 
they  are  so^  and  as  to  what  actions  (if  any)  they  still  remain 
not  supersedeable  {j). 

87.  If^  by  reason  of  any  writ  of  error,  special  order  of  Cause  of  detain- 
the  Court,  agreement  of  parties,  or  other  special  matter,  i^  marshal  or 
any  person  detained  in  the  actual  custody  of  the  Marshal  J'*'^*''*'  ^**  '** 
of  the  King^s  Bench  prison  or  Warden  of  the  Fleet,  be 

not  entitled  to  a  supersedeas  or  discharge,  to  which  such 
prisoner  would,  according  to  the  general  rules  and  prac- 
tice of  the  Court,  be  otherwise  entitled  for  want  of  de- 
claring, proceeding  to  trial  or  judgment,  or  charging  in 
execution,  within  the  times  prescribed  by  such  general 
rules  and  practice,  then,  and  in  every  such  case,  the  plain- 
tiff or  plaintiffs  at  whose  suit  such  prisoner  shall  be  so  de- 
tained in  custody,  shall,  with  all  convenient  speed,  give 
notice  in  writing  of  such  writ  of  error,  special  order,  agree- 
ment, or  other  special  matter,  to  the  Marshal  or  Warden, 
upon  pain  of  losing  the  right  to  detain  such  prisoner  in 
custody  by  reason  of  such  special  matter ;  and  the  Marshal 
or  Warden  shall  forthwith,  after  the  receipt  of  such  no- 
tice, cause  the  matter  thereof  to  be  entered  in  the  books 
of  the  prison,  and  shall  also  present  to  the  Judges  of  the 
respective  Courts  from  time  to  time  a  list  of  the  prisoners 
to  whom  such  special  matter  shall  relate,  shewing  such 
special  matter,  together  with  the  list  of  the  prisoners  su- 
persedeable (k). 

88.  All  prisoners  who  have  been  or  shall  be  in  the  custody  Prisoners,  one 
of  the  Marshal  or  Warden  for  the  space  of  one  calendar  "^^y  are  super- 
month  after  they  are  supersedeable,  although  not  super-  ^^^^^"3/^;]^  ^ 
seded,  shall  be  forthwith  discharged  out  of  the  King's  Bench 

(j)  This  salutary  rule  of  prac-  {k)  This  was  also  a  rule  pecu- 

tice   prevailed   formerly   in    the  liar  to  the  King*s  Bench,  R.  H.  67 

King's  Bench,  but  DOt  in  the  other  G.  3,  K.  B. ;  5  M.  &  S.  522 
Courts.  Tidd,  367- 
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or  Fleet  prison  as  to  all  such  actions  in  which  they  have 
been  or  shall  be  supersedeable  (/). 

Order  to  dis-  gQ^  xhe  Order  of  a  Judge  for  the  discharge  of  a  prisoner 

charge  super-  ^ 

tedeabie  priBon-  on  the  ground  of  a  plaintiiTs  neglect  to  declare,  or  pro- 
ceed to  trial  or  final  judgment  or  execution  in  due  time, 
may  be  obtained  at  the  return  of  one  summons  served  two 
days  before  it  is  returnable ;  such  order  in  town  causes 
being  absolute,  and,  in  country  causes,  unless  cause  shall 
be  shewn  within  four  days,  or  within  such  further  time  as 
the  Judge  shall  direct  (m). 

Order  where  90.  A  rule  or  order  for  the  discharge  of  a  debtor  who 

cutionunderVoI  has  been  detained  in  execution  a  year  for  a  debt  under 

20/.  may  be  made  absolute  in  the  first  instance,  on  an  affi- 
davit of  notice  given  ten  days  before  the  intended  applica- 
tion, which  notice  may  be  given  before  the  year  expires  (»). 


One  summons 
Co  Ux  attorney's 
bilL 


ATTORNEY,  AND  HIS  BILL, 

91.  An  order  to  deliver  or  tax  an  attorney *s  bill  may  be 
made  at  the  return  of  one  summons,  the  same  having  been 
served  two  days  before  it  is  returnable  (o). 


(/)  By  former  rules  of  the  King's 
Bench  and  Common  Pleas,  prison- 
ers in  custody  for  six  months  after 
they  were  supersedeable,  althouj^h 
not  superseded,  were  to  be  forth- 
with discharged  out  of  custody. 
R.  T.  19  G.  3,  K.  B.j  R.  H.  6  & 
7  G.  4.  C.  P. 

(ffi)  For  the  materials  necessary 
to  obtain  such  discharge,  see  Tidd, 
36S.  One  summons  was  suffi- 
cient in  the  King's  Bench  if  the  ap- 
plication was  for  not  declaring; 
but,  in  the  Common  Pleas,  if  the 
summons  was  not  attended,  the 
order  was  an  order  nisi,   unless 


cause  was  shewn  in  six  days;  and, 
if  the  application  was  for  not  pro- 
ceeding to  judgment  and  execu- 
tion in  due  time,  three  summonses 
were  necessary  if  not  attended. 
In  a  country  cause,  it  was  in  all 
cases  an  order  nisi,  if  not  attended, 
unless  cause  was  shewn  in  a  limit- 
ed time. 

(n)  This  was  formerly  a  rule 
nisi  in  the  Common  Pleas,  J  Taunt. 
37,  467 ;  in  the  King's  Bench,  it 
was  absolute  in  the  first  instance. 
2B.  &C.  804;  4D.  &R.  361. 

(o)  Formerly,  there  must  have 
been  three  summonses  in  the  Com- 
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92.  One  appointment  only  shall  be  deemed  necessary  one  appoint- 
for  proceeding  in  the  taxation  of  costs  or  of  an  attorney's  ^^^ 

biU  (/?). 

93.  No  set  off  of  damages  or  costs  between  parties  shall  No  set  off  in 
be  allowed  to  the  prejudice  of  the  attorney's  lien  for  costs  tomey's  Uen. 
in  the  particular  suit  against  which  the  set  off  is  sought; 
provided^  nevertheless,  that  interlocutory  costs  in  the  same 

suit^  awarded  to  the  adverse  party,  may  be  deducted  (7). 


MISCELLANEOUS. 

94.  It  shall  not  be  necessary  that  a  pluries  capias  be  PiurUs  capias 
stamped  by  the  clerk  of  the  warrants,  to  authorize  the  exi-  "tamped^forexi- 
genter  to  make  out  an  exigent  (r).  i^^- 

95.  In  order  to  charge  a  defendant  in  execution,  it  shall  Proceedings 
not  be  necessary  that  the  proceedings  be  entered  of  re-  tered  on  record" 

to  charge  de- 
fendant in  exe- 
cution. 


cord  is). 

mon  Pleas  for  this  purpose ;  in  the 
King's  Bench,  one  was  suffident. 
Tidd,  336. 

(p)  Formerly,  there  must  have 
been  three  appointments  for  this 
purpose,  in  the  Common  Pleas;  in 
the  King^s  Bench,  one  was  suffi- 
cient; and  the  attorney  was  bound 
to  attend  upon  the  first  appoint- 
ment, without  waiting  for  a  se- 
cond; and,  if  he  did  not  attend, 
the  Master  might  proceed  ex  parte 
in  bis  absence.  R.  H.  32  G.  3,  K. 
B. ;  4  T.  R.  680. 

{g)  In  tbe  Common  Pleas,  the 
attorney's  lien  for  his  costs  was 
bolden  to  be  subject  to  the  equit- 
able claim  that  existed  between 
the  parties  in  the  cause ;  4  Taunt. 
632;  1  D.  &  R.  168;  but,  in  the 
King*s  Bench,  the  attorney's  lien 


must,  in  general,  have  been  dis- 
charged, before  the  costs  could  be 
set  off.  Tidd,  339.  In  the  Exche- 
quer, there  was  no  fixed  practice 
upon  the  subject. 

(r,  This  alters  the  rule.  H.  2  & 
3  Jac.  2,  C.  P. 

(«)  To  charge  a  prisoner  in 
execution  it  was  necessary,  in  the 
King^s  Bench  and  in  the  Common 
Pleas,  where  the  defendant  was  a 
prisoner  in  the  Fleety  first,  to  en- 
ter the  proceedings  on  record; 
Tidd,  363,  366 :  but,  in  the  Com- 
mon Pleas,  where  the  defendant 
was  a  prisoner  in  any  other  gaol, 
Tidd,  366 ;  and  in  the  Exchequer, 
in  all  cases,  Dax,  108;  it  was  not 
necessary  that  the  proceedings 
should  be  first  entered  on  record. 


llKi 


REOULifi  GENERALES, 


Side  bar  rules         96.  Side  bar  Fules  may  be  obtaineil  on  the  last  as  well 
ujnnT'  *^  ^      *s  on  other  days  in  term  (/)• 


Rules  enlarged 
without  notice. 


97.  A  rule  may  be  enlargedi  if  the  Court  think  fit,  with- 
out notice  (tr). 


Security  for  Qg.  An  application  to  compel  the  plaintiff  to  give  aecv- 

costs  must  be._  •,.  iiii** 

moved  for  before  nty  foT  costs,  must,  in  Ordinary  cases,  be  made  before  ia« 

issue  joined.         gyg  joined  (r). 


Compounding 
penal  action. 


99.  Leave  to  compound  a  penal  action  shall  not  be  given, 
in  cases  where  part  of  the  penalty  goes  to  the  Crown,  un- 
less notice  shall  have  been  given  to  the  proper  oflicer; 
but  In  other  cases  it  may(ir). 


Pleas  may  be 
withdrawn  in 
person. 


100.  Where  the  defendant,  after  having  pleaded,  is  al- 
lowed to  confess  the  action,  he  may  withdraw  his  plea  in 
person,  without  the  appearance  of  the  attorney  or  his  clerk 
for  that  purpose  before  the  officer  of  the  Court  (x). 


-7 


.A. 


fry. 


(0  The  last  day  of  term  was 
not,  in  the  Kingt  Bench,  a  day  for 
side  bar  rules. 

(u)  Before  this  rule,  notice 
must  have  been  given  before  the 
Common  Fleas  would  enlarge  a 
rule. 

(v)  That  is,  unless  the  delay 
can  be  satisfactorily  accounted  for, 
as,  if  the  defendant  did  not  know 
the  facts  earlier.  5  B.  &  A.  702; 
1  P.  &  R.  348;  Dax's  Pract.  141. 
It  seems  to  have  been  the  practice 
in  all  the  Courts,  that  the  appUca- 
tion  must  be  made  before  plea, 
but  certidnly  before  issue  joined. 
5  East,  338;  2  Chittys  Rep.  359; 
IM.  &P.30;  IM'Cl.  &Y.  213. 


(w)  This  was  the  practice  of  the 
Common  Pleas.  1  Taunt.  103;  5 
Taunt.  268.  The  proper  officer 
would  seem  to  be  the  Master  of 
the  Crown  Office  in  the  Kin^s 
Bench,  and  one  of  the  Prothonota- 
ries  in  the  Common  Pleas,  and  the 
Clerk  of  the  Pleas  in  the  Exchc" 
guer;  for  those  officers  recdve  the 
composition  for  the  Kin^^  in  those 
Courts.  Tldd,  557. 

{x)  This  was  the  practice  of  the 
Common  Pleas,  Imp.  C.  P.  439; 
but,  in  the  King's  Bench,  the 
defendant's  attorney,  or  his  clerk, 
came  personally  before  the  Mas- 
ter to  withdraw  the  plea.  1  Ld. 
Raym.  345. 
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101.  There  shall  be  no  rule  for  the  Sheriff  to  return  a  Notuie  for  good 
good  Jury  upon  a  writ  of  inquiry,  but  an  order  shall  be  on'«iinmoni!' 
made  by  a  Judge  upon  summons  for  that  purpose  (y). 

102.  An  order  upon  the  lord  of  a  manor,  to  allow  the  ingpection  of 
usual  limited  inspection  of  the  Court  rolls,  on  the  applica-  ^^'"'^  ~"'- 
tion  of  a  copyhold  tenant,  may  be  absolute  in  the  first  in- 
stance, upon  an  affidavit  that  the  copyhold  tenant  has  ap- 
plied for  and  been  refused  inspection  («r). 

103.  In  cases  where  the  application  for  a  rule  to  change  Changing  twfitie. 
the  venue  is  made  upon  the  usual  affidavit  only,  the  rule 

shall  be  absolute  in  the  first  instance;  and  the  venue  shall 
not  be  brought  back,  except  upon  an  undertaking  of  the 
plaintiff  to  give  material  evidence  in  the  county  in  which 
the  venue  was  originally  laid  (a). 

104.  Where  money  is  paid  into  Court  in  several  actions.  Paying  money 
which  are  consolidated,  and  the  plaintiff  without  taxing  ^here  actions 
costs  proceeds  to  trial  on  one  and  fails,  he  shall  be  entitled  conx*^*^^ 
to  costs  on  the  others  up  to  the  time  of  paying  money  into 

Court  (6). 


(^)  This  was  a  special  rule,  ab- 
solute in  the  first  instance,  in  the 
Common  Pleas;  in  the  Kingh 
Bench,  it  was  a  common  motion 
drawn  up  on  counsel's  si^ature. 

{z)  This  was  a  rule  to  shew 
cause,  in  the  Common  Pleas;  in 
the  Kin^s  Bench,  it  was  absolute 
in  the  first  instance.  Tidd,  694-5. 

(a)  In  the  King's  Bench,  this 
was  a  motion  of  course,  upon 
counsel's  signature,  absolute  in  the 
first  instance,  1  Chit.  Rep.  691  a; 
in  the  Common  Pleas,  it  ^vas  a 
rule  to  shew  cause;  and,  in  the 
Exchequer,  a  rule  nisi,  which  made 


itself  absolute,  unless  cause  was 
shewn  on  or  before  the  day  men- 
tioned in  the  rule.  1  C.  &  J.  377- 
In  the  King's  Bench  and  Exche- 
quer, the  venue  could  only  be 
brought  back  upon  an  undertak- 
ing to  gi?e  material  evidence  in 
the  county  in  wliich  it  was  origin- 
ally laid;  but,  in  the  Common  Pleas, 
the  Court  exercised  a  discretion ; 
and,  where  the  cause  of  action 
arose  in  several  counties,  the  rule 
was  discharged  upon  an  undertak- 
ing to  give  material  evidence  in 
some  of  them.  Tidd,  61 1,  612. 
(6)   This  was  the  rule  in  the 
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Entry  of  conti- 
nuances after 
judgment  by  de- 
fault. 

Discontinuance 
after  plea. 


REGULJB  OBNERALESy 

105.  After  judgment  by  default,  the  entry  of  any  subse- 
quent continuances  shall  not  be  required  (c). 

106.  To  entitle  a  plaintiff  to  discontinue  after  plea  plead- 
edy  it  shall  not  be  necessary  to  obtain  the  defendant's  con- 
senti  but  the  rule  shall  contain  an  undertaking  on  the  part 
of  the  plaintiff*  to  pay  the  costs,  and  a  consent,  that,  if  they 
are  not  paid  within  four  days  after  taxation,  defendant 
shall  be  at  liberty  to  sign  a  nonprosid). 


Pleas  to  coun-         107.  It  shall  not  be  necesary  that  any  pleadings  which 
signed.  conclude  to  the  country  be  signed  by  counsel  {e). 


No  rule  to  re- 
join where  no 
new  matter  can 
be  pleaded. 


Imparlances, 
how  entered. 


108*  In  all  special  pleadings,  where  the  plaintiff*  takes 
issue  on  the  defendant's  pleading,  or  traverses  the  same, 
or  demurs,  so  that  the  defendant  is  not  let  in  to  allege  any 
new  matter,  the  plaintiff*  may  proceed  without  giving  a  rule 
to  rejoin  (/). 

109.  It  shall  not  be  necessary  that  imparlances  should 
be  entered  on  any  distinct  roll  (g\ 


Common  Pleas;  the  rule  in  the 
King's  Bench  seems  to  have  been 
different.  Tidd,  628. 

(c)  In  the  Common  Pleas,  there 
was  no  necessity  for  any  subse- 
quent continuance  between  the 
parties,  after  judgment  by  default 
and  writ  of  inquiry  awarded.  11 
Rep.  6  6;  Yelv.97;  1  Rol.  Abr. 
486.  But,  in  the  King's  Bench,  it 
was  said  to  be  other>vise.  Tidd, 
569. 

(d)  After  plea  pleaded,  a  rule 
to  discontinue,  in  the  Common 
Pleas,  was  a  rule  to  shew  cause, 
unless  the  defendant  would  con- 
sent to  a  rule  in  the  Treasury 


Chamber  in  term  time,  or  before 
a  Judge  in  vacation.  Imp.  G.  P. 
723.  The  latter  part  of  this  rule 
is  new. 

(e)  See  Tidd,  6/1, 662. 

(/ )  This  rule  seems  to  be  new 
in  all  the  Courts. 

{g)  There  is  no  imparlance  roll 
in  the  King's  Bench;  but,  in  the 
Common  Pleas,  where  an  original 
was  issued  in  the  first  instance, 
or  the  proceedings  were  by  bill 
against  an  attorney  or  member  of 
the  House  of  Commons,  the  im- 
parlance was  entered  on  a  roll, 
called  the  imparlance  roll.  Tidd, 
720. 
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1 10.  Where  a  pauper  omits  to  proceed  to  trial,  pursuant  P*uper,  when 
to  notice  or  an  undertaking,  he  may  be  called  upon  by  a 
rule  to  shew  cause  why  he  should  not  pay  costs,  though 
he  has  not  been  dispaupered  (A). 

II. 

And  IT  IS  FURTHER  ORDERED,  That,  upon  every  bailable  Debt  and  co«u 

_  ,  -  ,    to  be  indorsed 

wnt  and  warrant,  and  upon  the  copy  of  any  process  served  on  writ 
for  the  payment  of  any  debt,  the  amount  of  the  debt  shall 
be  stated,  and  the  amount  of  what  the  plaintiff's  attorney 
claims  for  the  costs  of  such  writ  or  process,  arrest,  or  copy 
and  service,  and  attendance  to  receive  debt  and  costs;  and 
that  upon  payment  thereof,  within  four  days,  to  the  plain- 
tiff or  his  attorney,  further  proceedings  will  be  stayed. 
But  the  defendant  shall  be  at  liberty,  notwithstanding 
such  payment,  to  have  the  costs  taxed;  and,  if  more  than 
one-sixth  shall  be  disallowed,  the  plaintiff's  attorney  shall 
pay  the  costs  of  taxation  (t). 

The  Indorsement  shall  be  written  or  printed  in  the  fol-  Form  of  in- 

lowing  form:—  dorsemcm. 

'^  The  plaintiff  claims  for  debt, 

"  and  for  costs.     And,  if  the 

"  amount  thereof  be  paid  to  the  plaintiff  or 
'*  his  attorney  within  four  days  from  the  ser- 
"  vice  hereof,  further  proceedings  will  be 
"  stayed,** 

III. 

And  rr  IS  further  ordered,  That,  in  Hilary  and  Plaintiff  may 

declare  de  bene 

(A)  This  18  new.  Formerly,  the  tary  rule,  is  new.  It  does  not, 
Court  would  order  a  party  to  be  however,  distinctly  state,  that  all 
dispaupered  who  was  gmlty  of  de-  process  not  so  indorsed  shall  be  ir- 
lay;  but,  until  this  was  done,  regular,  and  it  may  he  question- 
would  make  no  order  about  costs,  able,  whether  the  rule  is  more 
Tldd,98.  than  directory.  SeeMUlary.Bow-' 

(0  This,  which  is  a  most  salu-  den,  1  Cr.  &  Jenr.  563. 
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eue  four  days 
after  Hilary 
and  Trinity 
TeriDs. 


Recital  of  writs 
in  declarations. 


When  bail  bond, 
&C.,  is  to  stand 
as  a  security. 


REOULiG  OBNERALES, 

Trinity  Terms,  a  plaintiff  in  any  country  cause  may  file  or 
deliver  a  declaration  de  bene  esse  within  four  days  after 
the  end  of  the  term,  as  of  such  term  (J). 

IV. 

And  it  is  further  ordered,  That  the  rules  heretofore 
made  in  the  Courts  of  King's  Bench  and  Common  Pleas 
respectively,  for  avoiding  long  and  unnecessary  repetitions 
of  the  original  writ  in  certain  actions  therein  mentioned, 
shall  be  extended  and  applied  in  the  Courts  of  King*s 
Benchf  Common  Pleas,  and  Exchequer  of  Pleas,  US  all 
personal  and  mixed  actions;  and  that  in  none  of  such  ac- 
tions shall  the  original  writ  be  repeated  in  the  declaration, 
but  only  the  nature  of  the  action  stated,  in  manner  follow- 
ing: viz.  A.  B,  was  attached  to  answer  C  D.  in  a  plea  of 
trespass,  or  in  a  plea  of  trespass  and  ejectment,  or  as  the 
case  may  be;  and  any  further  statement  shall  not  be  allow- 
ed in  costs  {k). 

V. 

And  it  is  further  ordered,  That,  upon  staying  pro* 
ceedings,  either  upon  an  attachment  against  the  Sheriff 
for  not  bringing  in  the  body,  or  upon  the  bail  bond,  on 
perfecting  bail  above,  the  attachment  or  bail  bond  shall 
stand  as  a  security,  if  the  plaintiff  shall  have  declared  de 
befie  esse,  and  shall  have  been  prevented,  for  want  of  spe* 
cial  bail  being  perfected  in  due  time,  from  entering  his 
cause  for  trial,  in  a  town  cause,  in  the  term  next  after  that 
in  which  the  writ  is  returnable;  and,  in  a  country  cause,  at 
the  ensuing  As  sizes  (/). 


{j)  This  is  also  new.  See  R.  M. 
1 W.  4,  Scac.  ante.  Vol.  1,  p. 279. 

(A-)  These  rules  are  cited  in 
Tidd,  433. 

(/)  Formerly,  a  trial  was  not 
lost,  unless,  by  the  neglect  to  put 
in  and  perfect  bail  in  due  time, 


the  plaintiff  was  prevented  from 
trying  his  cause  in,  and  obtaimng 
judgment  of  the  same  term  in 
which  the  writ  was  returnable  1 
Chit.  Rep.  270,  which  could  only 
happen,  in  town  causes,  where  the 
venue  was  in  London  or  Middle- 
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VI. 

And  it  is  further  ordered,  That  the  expense  of  a  No  costs  of 
witness  called  only  to  prove  the  copy  of  any  judgment,  public  docu- 
writ,  or  other  public  document,  shall  not  be  allowed  in  ^^^l^^'^^y^J 
costs,  unless  the  party  calling  him  shall,  within  a  reasonable  quired  to  ad- 
anie  before  the  trial,  have  required  the  adverse  party,  by  ""'•• 
notice  in  writing,  and  production  of  such  copy,  to  admit 
such  copy,  and  unless  such  adverse  party  shall  have  refus- 
ed or  neglected  to  make  such  admission  (fn). 

VII. 

And  it  is  further  ordered.  That  the  expense  of  a  Nocostsofprov- 
witness  called  only  to  prove  the  handwriting  to,  or  the  exe-  without  previous 


summons  to  ad- 
mit it. 


cution  of,  any  written  instrument  stated  upon  the  plead- 
ings, shall  not  be  allowed,  unless  the  adverse  party  shall, 
upon  summons  before  a  Judge,  a  reasonable  time  before 
the  trial  (such  summons  stating  therein  the  name,  descrip- 
tion, and  place  of  abode  of  the  intended  witness),  hare 
neglected  or  refused  to  admit  such  hand-writing  or  execu- 
tion, or  unless  the  Judge,  upon  attendance  before  him, 
shall  indorse  upon  such  summons,  that  he  docs  not  think  it 
reasonable  to  require  such  admission  {m). 

VIII. 

And  it  is  further  ordered.  That,  in  all  cases  in  which  Time,  how  com- 
any  particular  number  of  days,  not  expressed  to  be  clear 
days,  is  prescribed  by  the  rules  or  practice  of  the  Courts, 
the  same  shall  be  reckoned  exclusively  of  the  first  day, 
and  inclusively  of  the  last  day,  unless  the  last  day  shall 
happen  to  fall  on  a  Sunday,  Christmas  Day,  Good  Friday, 

sex,  and  the  defendant  lived  with-  (m)   These  regulations  formed 

in  forty  miles  of  London,     It  was  part  of  the  recommendation   of 

saidy  that,  in  the  Exchequer,  the  the  Law  Commissioners,  and  will 

rule  appUed  to  country  causes  also,  be  a  great  saving  of  expense. 
1  y.  &  J.  373. 

p2 


^Mf  CASES  IN  THE  EXCHEQUER, 

Exch.  of  Pleas f  tringas  de  cursu  to  levy  40*.;   and  now  Price  moved,. 

upon  reading  the  distringas^  the  SherifTs  return,  and  an 
affidavit  of  the  amount  of  the  debt,  and  that  no  appear- 
ance had  been  entered  for  the  defendant,  to  increase  the 
issues  (a). 

It  has  been  repeatedly  decided  (6),  that  the  a^tatutecf  51 
Geo.  S,  c.  124,  and  7  &  8  Geo.  4,  c.  71,  do  not  takeaway, 
the  ancient  common  law  course  of  proceeding  by  vewire 
and  distringas.  The  case  of  Pennell  v.  Kingston  (p)  has, 
however,  been  supposed  to  throw  a  doubt  upon  the  oldec 
decisions.  That  was  an  application  to  the  Court  to  name 
the  sum,  an  application  of  an  extraordinary  nature,  to 
which  the  Court  refused  to  accede. 

[Dai/lei/,  B. — That  application  was  supported  by  an  affi- 
davit of  the  debt.  It  was  always  usual  for  the  Court  to  fix 
the  atnount  to  be  levied;  but  as  it  was  at  least  questiona- 
ble, whether  the  statutes  had  not  taken  away  the  right  of 
issuing  a  distringas,  and  levying  issues  at  common  law,  I 
said,  in  that  case — if  the  plaintiflhas  a  right  to  proceed  as 
at  common  law,  he  may  do  so  and  levy;  but  the  Court  will 
not  assist  him  by  increasing  the  issues.] 

If  the  question  be,  whether  the  statutes  are  applicable 
to  a  distringas  issuing  out  of  this  Court,  there  will  be  no 
difficulty  in  proving  that  they  are  not  In  the  first  place, 
it  has  been  tlie  course  of  decision,  that  they  apply  only 
where  the  plaintiff  proceeds  under  the  statute,  with  a  view 
to  enter  an  appearance  for  the  defendant,  and  not  where 
the  proceeding  is  to  compel  the  defendant  to  enter  an  ap- 
pearance. The  words  of  the  two  statutes,  51  Geo.  3,  c. 
124,  s.  2,  and  7  &  8  Geo.  4,  c.  71,  s.  5,  are  for  this  pur- 
pose the  same,  the  only  difference  being  that  the  words 


{a)  Sec  ante.  Vol.  1,  p.  649,  n.  2  Y.  &  J.  1 1 1 ;  and  Kemp  v.  Skw- 

(b)  See   Nicholson  v.  BownasSf  tier,  Id.  405. 

3    Price,  263;     Dwerryhousc    v.  (c)  -^n^e,  Vol.  J,  p.648. 
Graham,  lb.  n.;   Petty  v.  Smith, 
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"  subpcena  and  attachment/'  are  inserted  in  the  latter.  Exch,  of  Pleat, 

1832. 
These  statutes  apply  to  the  Court  of  King's  Benefit  and 

have  been  acted  on  in  the  Court  of  Common  Pleas:  but  in 

this  Courts  it  has  been  decided,  that  they  do  not  take 

away  the  common  law  proceeding. 

[Bayley^  B. — It  has  been  decided,  that  the  statute  51 
Geo.  S,  c.  124,  did  apply  to  this  Court.  Mr.  Taunton  has  a 
note  to  his  report  of  Moore  v.  Taylor  (a),  to  this  effect : — 
"  On  this  same  day,  the  reporter  heard  Peake  move  in  the 
Exchequer  for  a  distringas,  on  an  affidavit  conformable  to 
the  statute,  51  Geo,  3,  c.  124,  th^tthe  officer  had  not  been 
able  to  serve  the  process  on  the  defendant  in  person. 
The  Court  granted  it  as  a  motion  of  course.  On  inquiry, 
he  was  informed  that  there  had  been  a  great  struggle 
when  the  act  first  passed,  whether  it  should  be  held  to 
extend  to  that  Court,  the  officers  contending,  totis  viribus, 
that  it  did  not,  but  the  Court  held  that  it  did.*' 

Lord  Lyndhurst,  C.  B. — The  question  turns  upon  the 
construction  of  the  statute.  The  words  are  as  general  as 
they  can  be,  and  it  is  for  you  to  shew  that  they  were  not 
meant  to  extend  to  this  Court. 

Bayl€y,  B. — Why  should  we  assist  you  when  the 
point,  to  say  the  least  of  it,  is  questionable  ?  If  you  have 
the  right  to  do  so,  go  on  and  levy  at  your  own  peril ;  and 
if  an  action  of  trespass  be  brought  against  you,  the  ques- 
tion may  be  put  upon  the  record ;  but  ought  we  to  aid  you 
where  the  question  is  doubtful  ?] 

There  is  not  the  same  reason  why  the  statutes  should 
apply  to  proceedings  by  venire  and  distringas  in  this 
Court.  The  first  process  or  proceeding  upon  the  original 
writ  in  actions  of  account,  &c.,  was  a  summons  or  warning 
to  appear  (6),  which  conveyed  to  the  defendant  no  informa- 
tion. On  the  contrary,  in  this  Court,  the  summons  upon 
the  venire  conveys  every  necessary  information,  and  admits 

(a)  6  Taunt.  71.  (6)  Tidd,  109,  1 1 1. 
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^^\aq/^^'  of  no  further  explanation  (a).     It  is  a  mistake  to  suppose 

that  the  distringas  proceeds  upon  a  contempt  of  the  pro- 
cess. This  Court  proceeds  in  rem,  and  every  suitor  parti- 
cipates in  the  prerogative. 

[Bat/ley^  B. — In  the  exercise  of  its  discretion,  the 
Court  may  inquire,  whether  the  proceeding  is  in  fact  for 
the  king  or  for  the  subject.  If  an  action  of  trespass  were 
to  be  brought  against  the  plaintiff  for  levying  under  the 
distringas,  and  this  Court,  or  a  Court  of  Error,  should  be 
of  opinion,  that  the  common  law  course  of  proceeding  was 
taken  away  by  the  statute,  it  would  be  most  distressing, 
and  some  blame  would  certainly  be  imputable  to  the  Court 
which  had  lent  its  aid  by  increasing  the  issues.  If  the  plain- 
tiff is  entitled  to  proceedj  let  him  do  so  at  his  own  peril.] 

It  is  of  the  greatest  importance  that  the  practice  should 
be  settled  upon  this  point. 

Lord  Lyndhurst,  C.  B. — The  practice  has  been  set- 
tled by  the  case  of  PenneU  v.  Kingston.  The  Court  will- 
not  make  an  order  to  increase  issues  upon  a  distringas  at 
common  law. 

Baylev,  B.— <The  Court  has  decided  that  it  will  not 
increase  issues  upon  a  distringas  at  common  law.  If  the 
common  law  right  exists,  parties  may  pursue  that  course 
at  their  peril;  but  the  Court  will  not  assist  them.  The 
intention  of  the  Court  in  PenneU  v.  Kingston  was,  to  leave 
the  rights  of  the  parties  as  it  found  them,  and  not  to  in- 
terfere*  The  note  which  I  took  of  that  case  is  this: — Since 
the  statute  7  &  8  Geo,i,  c.  71,  the  Court  will  not  increase 
issues  on  a  distringas  at  common  law ;  but  if  the  common 
law  course  still  remains,  the  Court  will  leave  the  plaintiff 
to  act  upon  it  as  he  thinks  fit. 

Per  Curiam.  Rule  refused. 

(a)  See  the  form,  3  Man.  Pract.  16. 
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Exch,  of  Pleat, 
1B32. 


Jones  v.  Jones. 


John  JER  vis  obtained  a  rule,  calling  upon  the  plain-  where  the 

.  .  plaintiff  IB  out 

tiff  to  shew  cause  why  he  should  not  give  security  for  costs^  of  the  jurisdic- 
with  a  stay  of  proceedings  in  the  meantime.    The  motion  a  motion^for*!*  * 
was  founded  upon  an  affidavit,  which  stated  that  the  de-  «"n^y  ^^  ^^ 
fendant  resided  abroad,  out  of  the  jurisdiction  of  the  without  a  pre- 
Court ;  and  the  affidavit  in  answer  stated  that  no  apphcation  to^oie'pUi^ff 's 
for  security  for  costs  had  been  made  to  the  plaintiff's  attor-  ^^"^J'^^ch^an 
ney  or  agent.    The  affidavits  did  not  state  in  what  stage  the  application,  the 

A'  1  .•  •  K   r        *lf  rulem.iwiU 

proceedmgs  were,  and  no  notice  was  given  betore  the  mo-  not  be  a  suy  of 

^  1  proceedings. 

tlOn  was  made.  a  defendant, 

who  moves  for 
security  for 

jB.    V.  Richards  shewed  cause* — The  affidavit  upon  costs,  need  not 

which  this  rule  was  obtained  is  defective.     It  does  not  of  the  proceed- 

state  that  any  apphcation  had  been  made  for  security  for  *^^'the'!^iain- 

costs,  nor  does  it  disclose  in  what  stage  the  proceedings  tiff  to  shew  that 

'  .  ,  the  application 

were,  when  the  application  was  made.  is  too  late. 

[Bayley^  B. — The  defendant  makes  this  application  at 
his  peril,  if  he  is  too  late.  Does  your  affidavit  disclose  in 
what  stage  the  proceedings  were  at  that  time?] 

It  is  clear  that  no  application  was  previously  made. 
That  has  been  decided  to  be  a  ground  for  refusing  this 
rule;  Ecus  v.  CUce{a)\  and  though  that  case  has  in  part 
been  overruled,  yet,  without  a  previous  application,  there 
can  be  no  stay  of  proceedings  (6). 

Bayley,  B. — I  am  surprised  that  the  officer  should 
have  drawn  up  the  rule  with  a  stay  of  proceedings,  without 
an  affidavit  that  apphcation  had  been  made  for  security,  or 
that  notice  of  the  motion  had  been  given ;  but  that  circum- 
stance cannot  vary  the  rule  which  the  Court  ought  now  to 
pronounce.  If  the  plaintiff  is  out  of  the  jurisdiction  of  the 
Court,  the  defendant  is  entitled  to  have  security  for  costs, 

{a,  3  M.  &  8. 283.  1  B.  &  A.  331 ;  Hancock  v.  Smilhy 

(6)  See  BaiUe  v.  De  Benmles,      2  Chit.  150. 
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Exeh.  qf  Pleas,  unlcss  the  plaintiff  shews  by  affidavit  that  the  proceedings 
'  ^     are  in  a  stage  to  deprive  him  of  that  right.     The  defend- 
Jones        ant  makes  the  application  at  his  perils  and  it  rests  with  the 
Jones.        plaintiff  to  shew  that  the  application  is  too  late. 

Per  Cunam — 

Rule  absolute,  the  costs  to  be  costs  in  the  cause  (a). 

{b)  See  R.  H.  2  W.  4,  8.  98,  ante,  p.  196. 


Heywood  v.  Jackson. 

On  the  21st  ^To-  f^HILTON  vdoveA  for  an  attachment  against  a  country 

plaintiff  ruled  Sheriff  for  not  bringing  in  the  body.    The  writ  was  return- 

refufnlhf  writ;  ''^^le  On  the  19th  November,  and  on  that  day  the  plaintiff 

the  Shcriffmade  took  out  a  rule  for  thc  Sheriff  to  return  the  writ,  which 

his  return  as  of 

Micftaeimas  was  servcd  on  the  21st.  The  Sheriff  made  his  return  as  of 
30ih  N(n'emb^r,  MtcJiaelmas  Tcrm.  On  the  30th  November,  after  the  She- 
after  the  Sheriff  riff  ^gj  returned  the  writ,  the  plaintiff  took  out  a  rule  for 

had  returned  ' 

the  writ,  the  the  Sheriff  to  bring  in  the  body,  which  was  dated  as  of  the 

out  a  rule  for  last  day  of  Michaclmas  Term,  and  served  on  the  3rd  Decem- 

bring^nlhe'bo.  *^^-     He  citcd  Buckler  V.  Blyih  (a),  where  a  rule  on  the 

dy,  which  was  Sheriff  to  rctum  the  writ  expired  two  days  after  the  end 

dated  as  of  the  ^    *    ^  •^ 

last  day  of  Mi-  of  term ;  and  a  rule  to  bring  in  the  body  taken  out  the 
and  served  on  '  ncxt  day,  but  tested  on  the  last  day  of  term,  was  held  re- 

the  3rd  Z)<'cem-     ,..,i„^ 

6fr.— The  g^'^^- 

Court  granted 

an  attachment  i^        -«r  i       . 

against ihe  She-       Bayley,  B. — You  may  take  it  cum  periculo. 

riff  for  not 
bringing  in  the 

^""^y-  Rule  granted  (6). 

(a)  3  Anstr.  779.  the  next  term,  \vai  irregular.  There 

(6)  Iq  jK.  v.The  Sheriff  of  Corn-  the  Sheriff  had  been  i^uilty  of  no 

wall,  1  T.  R.  552,  it  waa  huklcn  default  when  the  rule  issued.    See 

that  a  rule  to  return  the  writ,  is-  the  rule,  H.  2  W.  4,  s.  11,  ante, 

sued  in  vacation,  and  tested  as  of  p.  171* 
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Exch.  of  PUoit 
1832. 

Stephens  v.  Robinson  and  Another. 
Assumpsit  for  work  and  labour  in  printing,  money  a  printer,  wjio 

,j     Q  makes  a  false 

paid  9  &C.  affidavit  that  he 

At  the  trial  before  Lord  Lyndhurst,  C.  B.,  at  the  last  lor'ofVpaS' 
London  sittings,  it  appeared  that  the  plaintiff  had  printed  ^^^nn^t  sue  the 

,  real  proprietors 

a  weekly  periodical,  called  the  "  Christian  Advocate ^^^  of  for  printing  such 
which  the  defendants  had  been  proprietors  ;  and  for  print-  any^matter  con- 
ing  which  they  had  paid  the  plaintiff  up  to  Lady^ay,  ""^^^fj^,, 
1831,  except  a  small  sum  which  was  paid  into  Court.  cuiaUon. 
The   plaintiff  hafing  proved   a  primd  facie  case,   the 
defendants  produced  the  affidavit  of  the  plaintiff  from  the 
Stamp-office,  in  which  he  had  sworn  that  he  waa  the 
printer,  and  sole  proprietory  of  the  *'  Christian  Advocate;*^ 
and  it  was  contended,  on  the  authority  of  Marcfiant  v. 
Evans  (a),  and  Bensleyv,  Bignold{b)y  that  the  action  could 
not  be  maintained,  the  requisites  of  the  statute  S%Geo. 
3,  c.  78,  s.  2,  not  having  been  complied  with.    The  learned 
Judge,  being  of  that  opinion,  nonsuited  the  plaintiff,  and 
gave  him  leave  to  move  to  enter  a  verdict.     An  attempt 
was  made  at  the  trial  to  distinguish  some  items  which  had 
been  paid  for  the  salary  of  the  editor  of  the  paper,  and 
for  printing  and  circulating  cards  advertising  the  paper ; 
but  the  learned  Judge  thought  that  those  items  being 
ancillary  to  the  illegal  publication,  could  not  be  recover- 
ed. 

Spankicy  Serjt.,  now  moved  accordingly. — The  defend- 
ants were  clearly  proved  to  have  been  the  proprietors 
of  this  paper ;  and  the  plaintiff  was  entitled  to  recover 
against  them,  unless  the  objection  on  the  act  of  Parliament 
be  fatal.      The  only  objection  is,  that  the  plaintiff  had 

(a)  8  Taunt.  142 ;  2  Moore,  14.      v.  Duncan,  10  B.  &  C.  93. 
{b)  5  B.  &  A.  335.     See  Brown 
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Exch,  of  Pleas,  made  an  affidavit,  that  he  was  the  sole  proprietor,  to  be 
^  '  ^  lodged  at  the  Stamp-office.  That  certainly  was  not  true, 
Stephens  but  might  be  founded  upon  a  supposition,  that  the  inten- 
RoBiM soK.  tion  of  the  legislature  was  merely  that  there  should  be  some 
ostensible  person,  who  might  be  forthcoming  to  meet  any 
demand  for  damages,  or  to  answer  any  criminal  charge. 
He  might  be  advised,  and  believe,  that  he  might  give 
in  his  name  as  the  proprietor,  for  the  purposes  of  the 
statute,  whilst  the  defendants,  who  were  in  point  of  fact 
the  real  proprietors,  might  remain,  as  between  them  and 
him,  answerable  to  him  as  proprietors  of  the  paper  for  the 
printing  done  by  him,  and  entitled  to  the  profits.  The 
defendants  were  aware  of  what  was  done,  and  made  pay- 
ments, notwithstanding,  as  proprietors  of  the  paper.  The 
defendants  were  certainly  equally  criminal  with  the  plain- 
tiff.    In  Marchant  v.  Evans  there  was  no  affidavit. 

[Bai/ley,  B. — Is  not  the  argument  a  fortiori  in  this 

case  ?  If  the  want  of  an  affidavit  is  an  answer  to  the  ac- 

2.C%r,ic  fL.  ^^/ tion,  must  not  the  falsehood  of  the  affidavit  be  so  likewise? 

In  Bensley  v.  Bignold,  there  was  a  name,  but  not  the 
right  one.  The  ground  of  objection  was,  that  the 
printer,  instead  of  putting  his  own  name,  affixed  that  of 
another  person  to  his  work.  If  Stephens  were  a  pro- 
prietor, he  would  be  a  partner  with  the  defendants,  and 
could  not  recover  on  that  ground.] 

They  would  not  be  partners,  if,  as  is  contended,  the 
legal  property  only  was  in  the  plaintiff,  and  the  real  and 
equitable  beneficial  right  in  the  defendants,  who  were 
substantially  the  equitable  proprietors.  By  engagement 
between  parties  in  such  a  situation,  the  defendants  might 
make  themselves  liable  for  such  work.  They  are  not 
sued  as  proprietors,  but  for  work  done  on  their  retainer, 
and  under  their  employment.  This  employment  was 
clearly  made  out  by  the  evidence  of  the  directions  by  and 
interference  of  the  defendants,  and  by  that  of  their  former 
payments. 
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[Lord  Lyndhursi,  C.  B.— In  Marchani  ▼.  Evans,  the  E^c*-  rf  PUat, 
work  was  done  under  the  employment  and  direction  of  the  ^ 

defendants,  and  yet  the  Court  held  that  the  plaintifF  could      Stephens 

not  recover.]  Robinson. 

In  that  case  there  was  no  affidavit. 

[Lord  Lyndhurst,  C.  B. — A  false  affidavit  is  worse:  it 
might  mislead  parties.  It  is  sufficient,  however,  to  bring 
the  case  within  the  principle  of  Marchani  \.  Evans,  if  it 
be  as  bad. 

Bat/ley,  B. — A  civil  Court  will  not  make  itself  ancillary 
to  the  commission  of  a  crime.  It  is  impossible  that  a  man 
who  can  read  could  be  ignorant  that  he  was  doing  wrong, 
in  swearing  that  he  was  the  proprietor  of  a  paper  in  which 
he  had  no  interest.  There  is  a  distinction  to  be  made  in 
the  affidavit  between  the  printer  and  proprietor.] 

Spankie,  Serjt.,  then  endeavoured  to  distinguish  the 
other  items,  especially  the  one  for  circulating  cards  of  the 
publication. 

[Bay ley,  B. — Suppose  cards  were  issued,  giving  notice 
of  a  public  prize  fight  on  Hounslow  Heath,  could -the 
printer  recover?] 

That  is  illegal  in  its  terms. 

[Bayley,  B. — And  the  conduct  of  the  parties  here  was 
illegal  within  the  knowledge  of  the  plaintiff.] 

Lord  Lyndhurst,  C.  B. — I  have  no  doubt  whatever 
on  the  construction  of  this  act  of  Parliament.  The  plain- 
tiff must  have  been  aware  of  the  object  of  the  statute:  he 
eludes  the  provision  of  it ;  and  I  thought  at  the  trial,  and 
still  thmk,  tbat  the  action  cannot  be  maintained. 

Bayley,  B.— Independently  of  the  cases  of  Marchant 
v.  Evans  and  Bensley  v.  Bignold,  I  should  have  been  of 
opinion,  upon  principle,  that  the  plaintiff  could  not  recover. 
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Ex€k.  •f  PUat,  fendant  must  have  perceived  that  it  was  a  mistake,  and 
1832. 
^  '  ^     have  understood  to  what  period  the  notice  applied  (a). 

Clvtterbuck 

_   ^'  Rule  refused  (4). 

Wiseman. 

(a)  See  Page  v.  Careto^  ante,  {b)  See  CutcUffh  ▼.  Siamikkf 

Vol.  1,  p.  514.  Pract.  Reg.  354;  Barnes,  405. 


Doe  d.  Snaps  v.  Snape  and  Others. 

Where  an  ^eci-  JflANNING  moved  to  Strike  out  the  name  of  Builer, 
upon  a  penon  fro™  the  appearance  and  consent  rule,  upon  an  affidavit, 
hc^b^^^^*  that  he  was  in  possession  of  no  part  of  the  premises  sought 
tioo  of  no  part     to  be  recovered.    The  declaration  and  notice  were  served 

of  the  premises  _^ 

sought  to  be  re-  upon  Butler  and  three  other  persons,  and  the  affidavit  stat- 
Coim  will  ^der  ^^  ^  Service  upon  the  four^  as  tenants  in  possession.  The 
hb  name  to  be    ejectment  was  moved  on  the  last  day  of  Michaelnuu  Term ; 

struck  out  from     *'  '^ 

the  appearance  and  an  appearance  was  entered  for  all  the  defendantSi  in 
rule,  upon  hu     Order  that  the  plaintiff  might  not  sign  judgment. 

undertaking  to 
permit  execu* 

tion  to  issue  The  Court  granted  the  rule  absolute  in  the  first  instance. 

for  any  part  of  d     »    »  ■■         i 

the  premises  of  upou  Butler  s  Undertaking  to  permit  execution  to  issue 
be  inpoacMion.  ^^^  ^"y  P^'^  ^^  ^hc  premises  of  which  he  might  be  in  pos- 


possession. 

session. 


Rule  absolute. 
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Bxch,  of  Pleas, 

Newton  r.  Maxwell.  1^2. 

tfOHN  JERVIS  had  obtained  a  rule  to  shew  cause/  wunamHami' 
why  the  defendant,  who  had  been  arrested  by  the  name  of  rested  by  the 
WilUam  Henry  MaxweU,  should  not  be  discharged  out  of  ""^Zy^yiThr 
ctutody  on  filing  common  bail,  and  the  bail  bond  be  ^ad  signed  an 
delivered  up  to  be  cancelled,  upon  the  ground  that  the  the  iniUai  letters 
defendant's  name  was  Wittiam  Hamilton  McixweU^  and  that  ^"  in  wwldS 
he  had  always  been  cdled  and  known  by  that  name  only.       **«  ^"J!?.^^' 

^  ^  -^  ed  as  William 

Henry  M,,  and, 

Kelly  shewed  cause  upon  an  affidavit,  which  stated,  that  had^toid^e**'"* 
the  defendant  had  signed  with  the  initials  of  his  Christian   P*""^^  '*>*!,!;» 

^  name  was  JVil' 

name,    and   with   his   surname,    an    agreement    between  Ham  Henry  m.: 
William  Henry  Maxwell  of  the  one  part,  and  C.  and  B.   ed  to  discharge; 
of  the  other  part;  that  the  defendant  had  on  one  occasion  J>j^^o"t<>fcu8- 
told  the  plaintiff  that  his  name  was  WiUiam  Henry  Max- 
well,  and  that  the  plaintiff  had  known  the  defendant  for 
five  years  by  that  name  only.     He  submitted,  that  this 
affidavit  was  an  answer  to  the  application ;  and  that,  if  it 
were  doubtful,  the  Court  would  not  interfere,  but  leave  the 
defendant  to  his  plea  in  abatement. 

John  Jervis,  contra. — Where  a  defendant  has  obtained 
credit  in  a  particular  name,  the  Court  will  not  relieve  him; 
Walker  v.  Willoughby  (a) ;  but  that  is  not  the  case  in  the 
present  instance.  So,  where  a  defendant  executes  a  deed 
in  a  particular  name,  he  is  estopped  from  disputing  that  such 
is  his  name;  but  this  is  merely  an  agreement,  not  entered 
into  with  the  plaintiff.  The  mere  circumstance  of  the  de- 
fendant having  upon  one  occasion  admitted  his  name  to 
be  WiUiam  Henry,  would  not  be  sufficient  to  maintain 
an  issue  upon  a  plea  of  misnomer,  because,  whether  his 
name  be  so  or  not,  depends  not  upon  one  or  two  occasions 
but  upon  a  plurality  of  times,  that  he  may  have  been  so 

(a)  2  Marsh.  230 ;  6  Taunt.  530. 
VOL.  II.  Q 
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Exch,  of  Pleat,  called.  Maestier  a.  t.  v.  Hertz  (a).    In  M'Beath  v.  Choi- 

v^— ^^-.L*/     ^erfcy  (i),  the  defendant^  whose  name  was  Maria  Louise 

Newtom       Antoineitet  was  arrested  by  the  name  of  W.  S.  ChaiierUf, 

Maxwell,      upon  a  bill  accepted  by  her  in  that  name;  and,  though  she 

was  known  by  that  name,  the  CouTt  discharged  her. 

[Bayley^  B. — Because  she  was  arrested  not  by  her  Christ- 
ian  name,  but  by  the  initials  of  her  husband's  nan*.] 

But  she  had  accepted  the  bill  by  the  initiak  of  her 
husband's  name,  and  there  was  no  reason  why  she  should 
not  be  sued  in  that  way,  particularly  as  the  Court  have 
holden  upon  demurrer,  that  a  man's  Christian  name  may  be 
Jonathan  otherwise  John.    Scott  v.  Soans  (c). 

£Uylby,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
discharged  with  costs.  If  a  party  will  countenance  another 
person  in  calling  him  by  a  name  which  is  not  his  name  of 
baptism,  he  is  not  to  complain  of  it.  The  plaintiff  has 
known  the  defendant  for  five  years;  he  never  knew  him  by 
any  other  name  than  that  of  William  Henry;  and,  on  one 
occasion,  he  asked  if  his  name  was  William  Henry,  and  he 
said  that  it  was.  It  is  contended,  that  this  was  but  on  one 
occasion;  but  why  should  he  inquire  more  than  once?  It 
does  not  rest  upon  the  frail  recollection  of  individuals  on- 
ly ;  but  there  is  an  agreement  in  which  the  defendant  is 
described  by  the  name  of  William  Henry;  he  signs  it  with 
his  initials,  adopting  the  name  given  him  in  the  agree- 
ment; and,  can  it  be  said,  after  this,  that  he  has  not  pass- 
ed by  the  name  of  fFilliam  Henry?  The  defendant  must 
have  known  that  he  had  justified  the  plaintiff  in  suing  him 
by  the  name  of  William  Henry;  and  therefore  this  rule 
must  be  discharged  with  costs. 

Garrow,  B.,  and  Vaughan,  B.,  concurred. 

Rule  discharged,  with  costs  (d). 

(a)  3  M.  &  S.  450.  (d)  See  R.  H.  2  W.  4,  sect.  32, 

(6)  2  D.  &  R.  237.  ante,  p.  176. 


.jr.j 


(c)  3  East,  11. 
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EjTch,  of  Pleas, 

Field  r.  Bearcroft.  ^ 

JiENDERSON moYed  to  enter  up  judgment  on  a  war-  On  motion  to 

J*       M  1  II        mi  enter  up  judg- 

rant  of  attorney  more  than  a  year  old.  There  was  an  ment  on  a  war- 
attesting  witness  who  did  not  join  in  the  affidavit,  but  who  Sewbl^bU^' 
had  signed  his  name  to  the  affidavit,  as  the  commissioner  ^«toe«9,  if  »ny» 

.  ,  mutt  moke  aA- 

before  whom  it  was  sworn,  which,  Henderson  submitted,  daWc  of  the  ex- 

gn   »      .  ecutioa.     It  it 

was  sufficient.  „ot  sufficient  for 

him  to  dgn  the 
affidavit  in  the 

But,  per  Curiam,  that  at  most  would  be  only  an  asser-  character  of  the 

.  •         rm         /vt  V      •    •     •         /w*   •  commissioner 

don  not  upon  oath.     The  affidavit  is  insufficient.  |,eforo  whom  it 

waatwom. 

Rule  refused  (a). 
(6)  See  R.  H.  2  W.  4,  sect,  73,  anU,  p.  188. 


Smyth  r.  Parslow. 

Jlm,EATON  moved  for  judgment  as  in  case  of  a  nonsuit,  in  an  affidavit 
on  an  affidavit,  stating,  that  special  bail  was  put  in  in  Eos-  I^in^Sa 
ier  Term:  that  the  plaintiff  duly  declared  in  £a^/^  Term;  nonsuit,  it  is 

'  ,  .  .  not  sufficient  to 

that  the  defendant  pleaded  in  Trinity  Term;  that  a  rule  to  swear  that  the 

reply  was  duly  given ;  that  the  plaintiff  accordingly  replied  JnTthat'the*  ' 

in  Trinity  Term ;  and  that  the  cause  was  thereby  at  issue;  ^^  "  thereby 

but  that  the  plaintiff  had  not  delivered  the  issue,  or  taken  must  be  swom, 

o  .  ^,  T      ^»  witliout  qualifi- 

steps,  &c.,  since  the  replication.  cation,  that  the 

cause  b  at  issue. 

Bayley,  B. — If  the  replication  were  the  similiter ,  the 
cause  would  be  at  issue  thereby,  but' not  otherwise.  Why 
18  it  not  sworn  in  the  usual  way  that  the  cause  is  at  bsue? — 
The  affidavit  must  be  re-sworn. 

The  rest  of  the  Court  concurring — 

Heaton  took  nothing  by  his  motion. 

q2 
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Exch.  of  Pkas, 

^  1832.  Allan  and  Another  r.  Gripper  and  Another, 

^^  Where  goodi  T ROVER  for  2000  oil  calces.  At  the  trial  before  Lord 
b*a ^i^7/b*  ^y^^^^r^^y  C.  B.,  at  the  last  London  sittings,  the  follow- 
water,  and  dc-  ing  appeared  to  be  the  facts  of  the  case : — The  plaintiffs 
carrier's  ware*  were  seed-pressers  at  Twickenham y  in  Middlesex.  On  the 
roiSl^ntenSof  ^^^  ^^  December,  1830,  a  verbal  contract  for  the  sale  of 
the  vendee,  to  be  the  Oil  cakes  in  question  had  been  made  between  the 

delivered  out  m  ^  ^ 

heihouidwant  plaintiffs  and  one  Festally   through  the  agency  of  one 

Ih^r^^^^i-  Soames.     On  the  13th  December,  the  bought  and  sold 

tus  was  at  an  notes  Were  exchanged  in  the  usual  way.     Pesiall  carried 

vendor's  right  to  on  business  at  JJo/c/ocA',  in  Hertfordshire,     On  the  14th 

Mne,'aithough  December,  the  goods  were  shipped  at  Twickenham,  on 

it  appeared  that  board  the  barge  of  one  Downes,  a  carrier  from  Twicken^ 

the  earner  f'  .  ,      .  rn 

claimed  to  have   ham  to  the  point  where  the  river  Lee  falls  into  the  Thames. 

goods.  At  the  junction  of  the  Lee  and  Thames  the  goods  were 

transhipped  into  the  barge  of  the  defendants,  who  were 
carriers  from  the  mouth  of  the  Lee  to  Hertford.  There 
is  no  water  carriage  between  Hertford  and  Baldock. 
On  the  17th,  the  goods  arrived  at  Hertford.  On  the 
16th,  Pestall,  the  purchaser,  was  known  at  Mark  Lane, 
where  the  contract  had  been  made,  to  be  notorious- 
ly insolvent.  From  the  17th  to  the  ^th,  the  goods 
remained  on  board  the  lighter;  on  the  19th,  the  plaintifis 
heard  of  the  insolvency,  and  on  the  20th,  they  sent  word 
by  Downes,  the  carrier  from  Twickenham  to  the  mouth  of 
the  Lee,  to  the  defendants,  desiring  them  not  to  deliver 
the  goods  to  Pestall.  Before  that  message,  however,  ar- 
rived, on  the  ^th,  the  defendants  had  removed  the  goods 
into  their  warehouse;  and  on  receiving  that  message,  they 
said,  that  they  would  deliver  the  goods  to  no  one,  as  PestaU 
was  in  their  debt,  and  they  wished  they  were  double  the 
quantity.  It  appeared  that  PestaU  had  been  in  the  habit 
for  some  time  of  having  goods  of  this  description  carried 
up  the  Lee  to  Hertford,  and  that  the  usual  course  was, 
that  the  oil  cakes  should  be  deposited  in  the  warehouse; 
and  that  if  Pestall  or  his  customers  wanted  oil  cakeSi 
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old  oil  cakes  formerly  deposited  were  given  out,  and  not  oil  Exch.  of  Picas, 
cakes  recently  deposited.  It  was  contended  for  the  plain- 
tiffs, that  the  goods  were  still  in  transitu.  The  learned 
Chief  Baron  left  it  to  the  Jury  to  say,  whether  the  goods 
had  reached  their  place  of  final  destination.  The  Jury 
said,  that  they  considered  that  it  was  intended  that  the  oil 
cukes  should  be  deposited  at  the  defendants'  warehouse 
for  the  purpose  of  being  sent  to  Pestall,  or  his  customers^ 
as  they  were  wanted,  and  that  the  warehouse  was  the  place 
of  their  final  destination  in  the  transitus  in  question ;  and 
the  defendants  had  a  verdict. 

Jones^  Serjt,  now  moved  for  a  new  trial. — The  ques- 
tion is,  whether  the  plaintiffs  had  a  right  to  stop  in 
transitu,  or  whether  the  transitus  was  at  an  end.  That 
would  depend  on  the  previous  question,  whether  the  de- 
fendants* character  of  carriers  had  terminated.  If  it  had 
not,  the  plaintiffs  had  still  a  right  to  stop  in  transitu,  not- 
withstanding the  goods  might  have  arrived  at  their  final 
place  of  deposit.  It  ought  to  have  been  left  to  the  Jury, 
whether  the  character  of  the  defendants,  as  carriers,  had 
terminated,  and  not,  as  the  learned  Judge  put  it,  whether 
the  goods  had  arrived  at  their  place  of  final  deposit. 

[^Bayley,  B. — If  they  were  to  remain  at  the  warehouse 
until  some  new  destination  was  given  them  by  Pestall,  the 
transitus  in  question  must  be  considered  at  an  end.  There 
are  many  cases  which  decide,  that  if  you  send  goods  to  be 
delivered  at  a  warehouse,  there  to  abide  the  orders  of  the 
vendee,  when  they  arrive  at  such  warehouse  the  transitus 
is  at  an  end,  and  the  right  of  stoppage  in  transitu  is  con- 
sequently gone.  Supposing  the  defendants  to  have  had 
no  lien,  they  could  not,  as  against  Pestall  or  his  assignees, 
have  relied  on  the  interest  of  the  present  plaintiffs,  or 
have  set  up  as  a  defence  that  the  transitus  was  continu- 
ing-] 

The  warehouse  could  not  be  considered  as  PestalTs; 

the  defendants  claimed  to  hold  the  oil  cakes  for  their 
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Exch.  of  Pleat,  lien,  and  thai  was  in  their  character  of  carriers,  which 

never  ceased.  Even  where  a  carrier  has  carried  goods 
to  the  premises  of  the  consignees,  and  has  comnieiiced 
the  delivery,  if  he  stop  in  the  course  of  such  de&wery, 
the  vendor's  right  of  stoppi^e  in  transitu  has  heen  heU 
not  to  have  ceased.  Crawshaw  v.  Eades  (a).  In  thai 
case,  the  Lord  Chief  Justice  of  the  Court  of  Kmg*9  JBsiieft 
said,  in  giving  his  judgment — *'  The  whole  questaoti  ai 
this  case  is,  whether  there  had  been  a  delivery  or  not 
There  is  no  case  in  which  a  carrier  having  thus  begun 
to  deliver,  and  afterwards  discontinues,  has  been  held  to 
have  made  a  complete  delivery  of  any  part  of  the  goods.** 
The  real  question  is,  whether  the  character  of  carrier  had 
ceased  to  exist;  if  it  had,  the  plaintiffs  were  not  entitled  to 
stop  in  transitu;  if  it  had  not,  they  were.  Now,  it  is  only 
by  virtue  of  their  character,  as  carriers,  continuing,  that 
the  defendants  could  claim  the  lien,  which  it  appeared 
from  the  evidence  they  set  up,  as  giving  them  a  right  to 
retain  tliese  goods.  That  character  might  subsist,  thotigk 
the  goods  had  arrived  at  their  place  of  final  destination; 
and,  therefore,  the  question  left  to  the  Jury,  as  to  the  ar^ 
rival  at  the  place  of  final  destination,  was  not  dedaive  of 
the  case. 

[Bayley^  B. — The  question  is  not,  whether  the  defend- 
ants were  right  in  claiming  to  hold,  but  whether  the  pn^ 
perty  of  the  plaintiffs  was  not  at  an  end.  What  the  de» 
fendants  said  only  amounted  to  this — **  The  goods  are 
PestalVs  goods;  the  transitus  is  at  an  end;  we  will  not 
deliver  to  him,  because  we  have  a  lien;  nor  to  you,  be* 
cause  the  transitus  is  at  an  end,  and  your  right  to  stop  is 
gone.] 

Lord  Lyndhurst,  C.  B. — The  facts  of  the  case  are 
shortly  these :  Pestall  bad  been  in  the  habit  of  employing 
these  defendants  for  several  years;  and  the  course  of  deaU 

(aj  IB.  &C.  181;  2D.&H.288. 
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kig  appeared  to  be,  that  the  oil  cakes  were  carried  to  ^**-^^'*"» 
Hertford  in  the  defendants'  barge,  and  deposited  in  the 
defendants'  warehouse,  generally  for  many  months;  and 
endence  was  giren  in  die  cause,  that  if  PesicM  had  sent 
his  cants  for  oU  cakes  to  the  warehouse  at  the  time  in  ques- 
tion, diese  oil  cakes  would  not  have  been  sent,  but  those  . 
which  bad  been  a  longer  period  in  the  warehouse.  There 
was  ako  evidence  to  sliew,  that  they  were  so  deposited 
for  the  convenience  of  Pesiatl,  that  they  might  be  distri- 
buted to  his  customers,  many  of  whom  resided  in  the  neigh- 
bourhood. I  left  it  to  the  Jury  to  say,  whether  this  was  the 
place  of  final  destination.  They  said,  they  thought  that 
these  oil  cakes  were  to  be  deposited  like  the  rest,  and  tliat 
the  warehouse  was  the  place  of  final  desdnation  and  depo- 
sit. On  this  state  of  facts,  it  appears  to  me,  that  the  trau' 
siius  was  at  an  end,  and  that  the  plaintifis'  right  of  stop- 
page in  iramsitu  was  gone. 

Bayley,  B. — It  appears,  by  the  evidence,  that  the  de- 
fendants' warehouse  was  the  place  at  which  these  goods 
were  to  stop,  and  that  the  warehouse  was  to  be  consider- 
ed, for  tlie  purposes  of  depositing  these  oil  cakes,  as  the 
warehouse  d(  Pestall,  the  purchaser.  The  goods  were 
not  to  be  forwarded  to  Baldock  without  fresh  orders ;  and 
they  were  to  go,  according  to  the  evidence  in  the  cause, 
to  Baldock^  or  the  customers  of  Pestall,  as  he  should 
direct.  He  thus  had  the  complete  power  of  giving  a  new 
destination  to  the  goods,  and  when  they  arrived  at  the  place 
where  they  were  to  await  such  fresh  destination,  the  desti- 
nation contemplated  by  the  plaintiffs  and  Pestall  was  at 
an  end.  Crawshato  v.  Eades  is  perfectly  distinguishable 
from  this  case.  There  the  question  was,  whether  the 
transitu^  as  to  any  part  of  the  goods  was  at  an  end,  and  the 
Court  thought  that  it  was  not.  The  facts  of  that  case 
were,  that  the  goods  were  to  be  delivered  at  the  wharf  of 
the  vendee;  they  reached  the  wharf,  and  part  were  unloaded 
upon  it,  but  before  any  right  to  their  possession  could  vest 
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£xeh.  of  pteof,  in  the  consignee,  they  were  to  be  weighed,  and  the  freight 

was  to  be  paid.  They  had  not  been  weighed,  nor  had  the 
freight  been  paid,  and  the  Court  was  of  opinion,  that  the 
delivery  was  not  complete,  and  that  the  vendor  was  not 
deprived  of  his  right  of  stoppage  in  iransittu  There  is  a 
case  o{ Fosters.  Frampton{a\  which  comes  very  near  the 
present:  it  was  there  decided,  that  when  a  vendee,  for 
his  own  convenience,  had  desured  the  carrier  to  let  the 
goods  remain  in  the  carrier's  warehouse  until  he  should 
receive  further  directions,  the  transitus  was  to  be  consi- 
dered as  at  an  end,  and  the  vendor  was  not  entitled  to 
stop  in  transitu,  on  the  insolvency  of  the  vendee. 

In  the  present  case,  it  seems  to  me,  that  the  original 
destination  contemplated  by  the  plaintiffs  was  at  an  end, 
and  that  the  goods  had  reached  the  place  in  which  the 
consignee  intended  that  they  should  remain,  and  the  right 
to  stop  in  transitu  was  therefore  gonej  and  the  plaintiffs 
were  not  entitled  to  recover. 

G ARROW,  B»,  concurred. 

Vaughan,  B. — I  am  of  the  same  opinion,  I  think  that 
the  character  of  carrier  had  ceased,  and  that  the  charac- 
ter of  warehouseman  had  begun.  The  Jury  found,  that 
the  goods  were  to  be  deposited  in  the  warehouse  like  the 
rest.  That  was  for  the  convenience  of  the  vendee*  Crauh 
shaw  V.  Eades  is  perfectly  distinguishable.  There  the 
Court  held,  that  the  delivery  was  incomplete,  and  that  the 
carrier,  who  had  a  lien  on  the  goods,  might  take  back  that 
part  which  had  been  landed.  In  this  case,  the  goods  had 
been  deposited  in  the  warehouse  for  the  mere  convenience 
of  the  vendee.  I  think,  therefore,  that  this  verdict  was 
right,  and  ought  not  to  be  disturbed. 

Rule  refused. 

(a)  6  B.  &  C.  107;  2  D.  8c  R.  108. 
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Exch.  of  Pleat, 
1832. 

Doe  d.  Anne  Meyrick  v.  Meyrick. 

Ejectment  for  five  fields  and  other  property.     The  »^.  if.,  tenant  in 
cause  was  tried  before  BoUand,  B.,  at  the  last  Assizes  for  c^^^pro^^ 
the  county  of  Anglesey.  '^?*"*^**  consisted 

•^  .  ofanuinslon- 

In  1739,  TAomtis  Meyrick  suffered  a  recovery,  and  set-  house  andthir- 
tled  his  property  upon  himself  for  life,  remainder  to  his  meriyinoneoc- 
eldest  son  {fFilliam,  the  second  settlor),  remainder  to  his  SJmStedSrwii 

second  son  (TAomas,  the  late  husband  of  the  defendant),  c^Coch^nnda. 

'^  fulling-mill  call- 
remainder  to  his  daughter  (the  lessor  of  the  plaintiff),  by  ed  Pcmdi^  Cefn 

the  following  descriptions: — **A11  that  capital  messuage  umds thereunto 
called  Cefn  Cocky  and  all  the  demesne  lands,  meadows.  ^*f°8^"5'  \ 

•^  '  '  '    1816  suffered  a 

pastures,  and  appurtenances  whatsoever,  to  the  same  capi-  recovery,  and  in 

tal  messuage  belonging  or  appertaining,  or  therewith  usu-  deed  declared 

ally  held  or  enjoyed,  then  or  late  in  the  occupation  of  ftc/*  J^niey  ?hl°  p^ 

— "  All  that  water  grist  mill,  with  the  appurtenances,  call-  P*'^  iherein- 

,  after  particular- 

ed  Melin  Cefn  Cock,  and  the  lands  thereunto  belonging,  ly  mentioned, 
or  therewith  usually  held  and  enjoyed,  and  then  or  late  in  Jhosrthe* capital 
the   occupation  of  &c."— "  All  that  fulling   or  turking  mansion  house, 

■^  o  o    messuage,  or  te- 

mill  with  the  appurtenances,  commonly  called  Pandi  Cefn  nement,  with 
Cock,     All  which  said  several  messuages,  tenements,  mills,  offices,  gardens, 
lands,  and  premises  were  situate,  lying,  and  being,  in  the  h«editoents** 

thereunto  be- 
longing, commonly  called  or  known  by  the  name  o(Cefn  Coch;  And  also  those  fields,  doses,  pieces 
or  parcels  of  land  or  ground  and  hereditaments,  (eight  in  number),  commonly  called  or  known 
by  the  several  names,  &c.  (naming  them),  being  pctrtt  and  parcels  of  the  demetne  lands  of  Crfn 
Coch,  in  the  holding  or  occupation  of  T,  5f.,  together  with  all  and  singular  houses,  out-houses, 
edifices,  buildings,  &c.,  lands,  meadows,  &c,  hereditaments  and  appurtenances  whatsoever,  to  the 
said  capital  messuages,  tenements,  lands,  hereditaments,  and  premises  belonging,  or  in  anywise 
appertaining,  or  therewith  or  with  any  part  or  parcel  thereof  usually  set,  let,  held,  occupied, 
or  enjoyed,  or  accepted,  reputed,  taken,  or  known  for,  as  part,  parcel,  or  member  thereof  or 
appurtenant  thereto,  or  to  any  part  or  parcel  thereof."  Upon  the  death  of  W.  3f.,  T,  M,  en- 
tered into  possession  of  the  property  not  conveyed  by  ff.  if.,  and  suffered  a  recovery  of,  and 
settled,  ihe  mills  and  lands  thereunto  belonging  by  the  following  description: — "  All  that  corn- 
mill,  with  the  appurtenants  called  Melin  Cefn  Coch,  and  the  lands  thereunto  belonging,  and 
then  better  known  by  the  name  of  Tyddyn  y  felin  Cefn  Coch,  and  ail  that  fulUng-mill  called 
Pandi*  Cefn  Coch;  and  all  those  five  fields,  closes,  pieces,  or  parcels  of  land,  part  of  Tyddyn  y 
felin  Cefn  Coch,  containing  by  estimation  thirty-four  acres,  or  thereabouts,  and  all  houses,  &c.,  and 
all  lands,  &c.  in  which  T,  M,  had  any  estate,  and  the  reversion  and  reversions  &c.,  and  all  the 
-estate,  &c.  of  T,  M,'*  The  five  fields,  part  of  the  Cefn  Coch  property  not  named  in  the  recovery 
deed  of  1816,  consisted  of  about  thirty-four  acres: — Held,  that  the  pre^dous  particular  enumeration 
in  the  deed  of  1816  confined  the  operation  of  the  subsequent  general  words,  and  that  the  mansion 
house  and  eight  fields  only  passed  by  that  deed : — Held,  also,  that  the  five  fields,  formerly  parcel  of 
Cefn  Coch,  and  not  named  in  the  recovery  deed  of  1816,  passed  by  the  recovery  deed  of  1824  by 
the  description  of  "  All  those  five  fields,  &c." 
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Meyrick,  the  first  settlor,  died  in  1763;  and  William,  his 
eldest  son,  entered  into  possession  of  the  estates.      In 
1816,   William  Meyriek,  for  die  purpose  of  cutting  cff 
the  entail  of  and  in  the  capital  messui^e,  tenementi  landsy 
hereditaments,  and  premises  thereinafter  (in  the  reG#» 
very  deed)  particularly  m^>fcianed,  3uffered  a  reoovcry, 
and  settled  upon  his  sister  (the  lessor) — "  All  those  the 
capital  mansion  house,  messuage,  or  tenement,  with  the 
sereral  out  offices,  gardens,  plantations,  and  hereditap 
ments  thereunto  belonging,  commonly  called  or  known 
by  the  name  of  Cefn  Cocky  situate,  lying,  and  being  m  the 
pariA  of  LlanfecheUf  in  the  county  of  Anglesey i — Ajod 
also  those  fields,  closes,  pieces  or  parcels  of  land  or  ground 
and  hereditaments,  (being  eight  io  number),  commonlj 
cidled  or  known  by  the  several  names  of  &c.,  (namiiig 
them),  being  parts  and  parcels  of  the  demesne  lands  of 
Cefn  Coeh  aforesaid,  all  situate  in  the  pariah  of  LlastfeeheU 
aforesaid,  and  in  the  holding  or  oocupation  of  Tkamof 
Meyrick; — Together  with  all  and  angular  houses,  out-- 
houses,  edifices,  buildings,  barns,  atables,  yards,  gardens, 
orchards,  lands,  meadows,  leasows,  pastures,  ways,  wastes^ 
waters,  watercourses,  hedges,    ditches,  walls,    mounds^ 
banks,  fences,  timber  and  other  trees,  woods  and  under- 
woods, commons,  paths,  passages,  easements,  privileges^ 
profits,  commodities,  emoluments,  advantages,  rights,  mem- 
bers, hereditaments,  and  appurtenances  whatsoever,  to  llie 
said  capital  messuage,  tenement,  lands,  hereditaments,  and 
premises  belonging,  or  in  anywise  appertaining,  or  there- 
with or  with  any  part  or  parcel  thereof  usually  set,  let, 
held,  occupied,  or  enjoyed,  or  accepted,  reputed,  taken, 
or  known  for  as  part,  parcel,  or  member  thereof  or  ap- 
purtenant thereunto,  or  to  any  part  or  parcel  thereof** 
The  estate  of  C^n  Coch  consisted  of  a  mansion  faooae 
and  thirteen  fields.     At  this  time,   William  and  Thomas 
Meyrick  resided  together  at  the  mansion,  but  Thomas 
occupied  the  land ;  formerly,  the  thirteen  closes  and  tfie 
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mansion  bouse  had  been  occupied  together.     WilKam  Exek.  ^f  puau, 
Meyfick  died  in  1819^  and  left  by  will  other  real  property 
to  bis  sister  the  lessor  of  the  plabitiff.     Upon  the  death  of 
WilUam  without  isdue,  Thomas,  the  second  son  of  Thomas, 
and  the  husband  of  the  defendant,  entered,  and  suffered  a 
recovery,  and  by  deed  to  make  a  tenant  to  the  pnecipe,  re** 
citing  the  settlement  of  his  father,  and  that  he  was  desirouis 
of  suffering  a  recovery  so  far  as  related  to  the  hereditaments 
and  premises  thereinafter  described,  for  the  purpose  of 
docking  all  estates  tail  of  and  in  the  premises  thereinafter 
mentioned,  conveyed  to  &c.,  in  trust  for  his  wife  in  fee,  inter 
alia — '*  All  that  water  com  grist  mill,  with  the  appurte- 
nanceSf  called  Melin  y  Cefn  Coch,  and  the  lands  thereunto 
belongings  and  therewith  usually  held  and  occupied,  and 
formerly  in  tbe  holding  of  &c.,  and  then  better  known  by 
the  description  of  all  those  the  messuage,  tenement,  lands, 
and  hereditaments,  called  or  known  by  the  name  of  Tyd^ 
dyn  yfelin  Cefn  Coch,  together  with  the  water  and  wind 
com  grist  mills,  drying  kilns,  hereditaments,  and  premises 
thereto  belonging;  situate,  lying,  and  being  in  the  parish 
of  Llanfecheliy  in  the  county  of  Anglesey,  and  then  or  late 
in  the  tenure  of  &c. — And  also  all  that  fulling  or  turking 
miH,  with  tbe  appurtenances,  commonly  called  by  the  name 
ofPamlt  Cf^/ii  Coch,  &c« — And  all  those  five  fields,  closes* 
pieces  or  parcels  of  land  or  ground,  part  of  Tyddyn  y  fe- 
Un  C^  Coeh  aforesaid,  situate,  lying,  and  being  in  the 
parish  ot  LlatifecheU,  in  the  county  oi  Anglesey,  and  con- 
taining by  estimation  thirty  •'four  acres,  or  thereabouts ;  T<v^ 
gether  with  all  houses,  &c. — And  all  other  the  messuages, 
lands,  tenements,  and  hereditaments,  situate,  lying,  and 
being  in  the  several  parishes  o{  Llanfechell,  Llanrhyds^d, 
lAdnfaethly^  andLlanddausaint,  in  the  county  of  Anglesey, 
in  which  the  said  Thomas  Meyrick  had  any  estate  or  iu- 
tereat  in  tail,  at  law,  or  in  equity,  and  every  part  and  parcel 
of  tbe  same»  with  their  and  every  of  their  appurtenances ;— * 
And  the  reversion  and  reversions,  &c. — And  all  the  estate, 
right,  title,  and  interest  of  the  said  Thomas  Meyrick.'* 
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Exch.  of  puat.  The  defendant  claimed  the  five  fields,  parcel  of  the  farm 
*^^*  of  Cefn  Coch,  under  the  recorery  deed  of  1824,  contend- 
ing, that,  by  the  recovery  deed  of  1816,  the  eight  closes 
named  only  passedi  and,  as  to  the  residue  of  the  property, 
set  up  a  tenancy.  The  plaintiff  contended,  that  the  whole 
of  the  Cefn  Cock  farm  passed  by  the  recovery  deed  of 
1816,  and  that,  if  they  did  not,  the  five  fields,  the  re- 
sidue of  that  farm,  were  not  included  in  the  recovery  deed  of 
18S4;  so  that  the  lessor  of  the  plaintiff  would  take  as  te- 
nant in  tail  under  the  recovery  deed  of  1739;  and  as  to 
the  tenancy,  the  plaintiff  gave  evidence  of  a  disclaimer. 
The  five  fields  in  question  were  about  thirty-four  acres. 
The  learned  Judge  was  of  opinion,  that  the  five  fields  did 
not  pass  by  the  recovery  deed  of  1816,  and  were  included 
under  the  description  '*  all  those  five  fields,  &c.*'  in  that  of 
1824;  and  the  Jury  having  found  against  the  disclaimer, 
the  defendant  had  a  verdict. 

John  Jervis  obtained  a  rule  to  shew  cause  why  the  ver- 
dict should  not  be  set  aside  and  a  new  trial  had;  against 
which — 

FoUett  and  Welsby  shewed  cause. — The  deed  of  1816 
passed  only  the  mansion  house  and  the  eight  fields  named. 
This  is  obvious  from  the  recital  of  that  deed,  and  the  par* 
ticular  enumeration  of  the  closes  which  are  described  to 
be  parts  and  parcels  of  the  demesne  lands.  The  settlor 
does  not  profess  to  suffer  a  recovery  of  the  whole  farm  of 
Cefn  Coch,  but  of  the  fields  named  merely.  But  some 
stress  will  be  laid  upon  the* general  words  of  that  deed. 
Effect  may  be  given  to  those  words  consistent  with  the 
other  parts  of  the  deed,  by  referring  them  to  the  premises 
and  lands  particularly  described ;  but  to  hold  that  they  pass 
the  whole  farm,  would  be  inconsistent  with  the  intention  of 
the  settlor,  to  be  collected  from  the  deed,  because  the  expres- 
sion of  particular  closes  raises  an  inference  that  the  closes 
not  uameil  were  not  intended  to  pass. 
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But  it  is  said,  tiiat  the  five  fields  are  not  included  in  the   Krch,  of  Pka^, 
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deed  of  1824,  and  pass  to  the  lessor  of  the  plaintiff  as  tenant 

in  tail.  The  Cefn  Cock  farm  consists  of  thirteen  closes, 
eight  only  are  disposed  of  by  the  deed  of  1816,  and  the  re- 
maining five  consist  of  about  thirty-four  acres.  This  clearly 
identifies  these  fields  with  the  five  fields  mentioned  in  the 
deed  of  1824.  The  plaintiff  can  point  out  no  other  lands 
to  which  this  description  would  apply.  Independently  of 
this  description,  the  general  words  are  sufficient  to  pass 
those  fields.  The  words  are  not  qualified,  and  would  carry 
every  thing  to  which  Thomas  Met/rick  was  entitled.  Doe 
d.  PeUy.  J  eyes  (o),  Attorney-Generals.  Vigors  {b)^  Church 
v.  Munday  (c). 

They  argued  also  upon  the  evidence. 

JR.  F.  Richards,  John  Jervis,  and  Lloyd,  contra. — The 
Court  cannot  travel  out  of  the  deed  of  1816,  and  must  con- 
strue it  most  strongly  against  the  grantor.  If  possible,  al- 
so, effect  must  be  given  to  every  word ;  and  it  is  not  like  a 
will  upon  which  each  party  is  entitled  to  a  favourable  con- 
struction. Nothing  can  be  collected  from  the  recital, 
which  refers  to  the  description  in  the  parcels ;  and  if  the 
parcels  are  sufficient  to  carry  the  whole,  the  recital  will  be 
satisfied.  The  first  branch  of  the  parcels  would  pass  the 
whole  farm  of  Cg/h  Coch,  for  the  word  *  tenement'  compre- 
hends as  much  as  '  hereditament,'  a  word  of  very  large  sig- 
nification {d).  But  it  is  said,  that  the  specific  enumeration 
excludes  the  otherwise  general  effect  of  the  deed.  Many 
considerations  might  have  influenced  the  grantor  speci* 
fically  to  name  these  eight  fields.  The  whole  farm  had 
formerly  been  in  one  occupation,  and  these  fields  might 
have  been  severed.  It  is  obvious  from  the  deed  that  they 
were  at  the  time  in  the  occupation  of  Thomas  Meyrick. 
The  general  words  are,  however,  sufficient  to  carry  the 
whole.     Upon  these  the  question  is,  what  was  generally 

(a)  1  B.  &  Ad.  593.  (c)  15  Ves.  406. 

(6)  8  Ves.  256, 296.  \d)  Shepp.  Touch.  91 . 
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tbirteen  closes.  In  Doe  d.  Davies  r.  WilUams  (a),  Ae  les- 
sor of  the  plaintiff  claimed  under  a  eonTeyanoe  ef  all  that 
messuage^  mill,  and  lands,  called  the  clock  milly  in  the  pos- 
session of  &c.,  and  all  lands  and  meadows  to  the  same  mea* 
suage  or  mill  belongings  o>  used,  oecupied,  or  enjoyedi  or 
deemed  or  accepted  as  part  thereof;  the  lands  m  dispute 
were  holden  for  the  remainder  of  a  term  of  one  thousaiMl 
years,  but  had  been  occupied  with  and  reputed  parts  of 
the  clock  mill  estate  from  1748  to  1785;  the  defendant  ob- 
jected that  these  lands  did  not  pass  by  the  deed ;  Imt  tte 
Court  held  that  a  deed  must  b<e  construed  most  strongly 
against  the  grantor,  and  that  the  lands  did  pass.  The 
words  in  that  case  are  similar  to  the  present;  and  if  that 
case  be  law,  it  must  govern  this. 

[Bayleyy  B. — ^There  the  possession  foRowed  the  deed.] 
Doe  d.  Pell  v.  JeyeSy  Attomey^General  v.  Vigors,  and 
Chureh  V.  Munday,  are  authorities  for  the-  phintiff  upon 
this  point. 

With  respect  to  the  second  question,  no  evidence  was 
given  to  identify  these  five  fields  with  the  description  in  the 
deed  of  18S4;  and  it  is  clear  firom  all  the  deeds  taken  toge- 
ther, that  the  description  ^  all  those  five  fields,  &c."  in  the 
deed  of  18^,  does  not  apply  to  these  fields.  In  1739, 
Cefn  Cock  and  Melin  Cefn  Coch  are  described  as  different 
properties  in  different  occupations;  between  that  time  and 
18^,  Melin  Cefn  Coch  had  acquired  a  different  name, 
rjar.  Tyddyn  y  felin  Cefk  Coeh,  (that  is,  the  house  of  the 
miH  of  Cefn  Coch);  probably  the  fields  of  that  tenement^ 
which  passed  by  the  word  "  lands  **  in  the  deed  of  1789,  hacF 
been  severed  from  the  mill ;  and  therefore  it  was  necessary 
to  have  a  particular  enumeration  of  them  in  the  deed  of 
18M.  This  is  a  probable  construction;  and,  without  fur- 
ther evidence,  the  description  cannot  be  applied  to  these 
identical  fields.     But  reliance  is  placed  upon  the  general 

(a)  1  H.  Bl.  25. 
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tbe  tenements  to  be  conveyed,  and  no  intention  to  convey 
more  than  is  enumerated  can  be  collected  from  the  instru- 
ment. The  general  words  are  therefore  repugnant  to  the 
previous  intention,  and,  beingsubsequent,  must  be  rejected. 
In  a  deed,  genera)  worda  must  be  qualified  by  previous 
special  words.  TkarpeY.  TAorpe{a),  Attorney  ^General  v. 
Vigors f  and  Chwrch  v.  Mundajf,  were  upon  wills,  where  the 
rule  is  difiTerent;  asd  in  Doe  d.  Pell  v.  J  eyes  ^  an  intention 
to  convey  tihe  whole  was  apparent  on  the  deed,  because 
Ae  settlor  gave  his  househcdd  fiirniture  upon  the  premises 
in  question  to  the  lessor  of  the  plaintiff. 

They  contended  also,  that  the  plaintiff  was  entitled  to  a 
new  trial  up<m  the  evidence  as  to  the  disclaimer,  which  af- 
fected the  plaintiff's  claim  to  the  possession  of  other  pro- 
perty. 

Cur.  adv.  vult. 

Lord  Lynduurst,  C.  B.,  now  delivered  the  judgment 
of  the  Court — 

By  the  deed  of  1739,  Thomas  Meyrick,  the  first  settlor, 
conveyed  Cefn  Coeh  by  a  general  description,  and  settled 
it  on  hiinself  for  life,  with  remainder  to  his  first  and  other 
sons,  remainder  to  his  daughter,  the  lessor  of  the  plaintiff. 

At  this  period,  the  property  consisted  of  a  capital  man- 
sion house,  thirteen  closes  6r  parcels  of  land,  a  corn  grist 
xaiil,  a  fiiUing  mill,  and  also  certain  closes  belonging  to 
each  of  those  mills.  Other  property  is  also  included  in 
the  deed,  which  is  immaterial  to  the  present  question. 

William  Meyricky  the  eldest  son,  took  under  this  entail, 
and  in  1816  suffered  a  recovery  of  part  of  the  property. 
The  recovery  did  not  extend  to  either  of  tim  mills,  or  to 
the  lands  belonging  to  them.  In  the  recovery  deed  he  de- 
clares his  intention  to  convey  the  property  thereinafter  par- 
ticularly mentioned}  and  then  specifically  mentions  the 

(a)  1  Ld.  Ray.  236. 
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Bxch.  'of  Pieas,  Capital  mansion  house,  with  the  appurtenances  and  certain- 
closes,  naming  them,  and  describing  them  as  being  parts 
and  parcels  of  the  demesne  lands  of  Cefn  Cochf  and  in 
the  holding  or  occupation  of  Thomas  Meyrick. 

Pausing  here,  it  seems  to  be  impossible  to  say  that  the 
settlor  intended  to  convey  the  five  closes  in  question.  The 
whole  of  Cefn  Coch  consisted  of  thirteen  closes,  in  addi- 
tion to  the  mansion  house  and  mills.  He  states  his  inten- 
tion to  convey  that  part  which  is  particularly  mentioned, 
and  he  mentions  the  mansion  house  and  eight  fields  only, 
and  says  that  they  are  parts  and  parcels  of  the  demesne 
lands  of  Cefn  Coch, 

But  then,  reliance  is  placed  upon  the  general  words 
which  follow  this  particular  description.  We  are  of  opin- 
ion, however,  that  these  general  words  following  so  precise 
a  description  of  these  closes  cannot  have  the  construction 
contended  for.  Tn  the  case  of  Lord  North  v.  The  Bishop 
oiEly  (a), ''  the  predecessor  of  the  Bishop  had  made  a  lease 
to  Lord  North  of  his  manor  house  and  the  site  thereof, 
and  of  certain  particular  closes  and  demesnes  by  particular 
names,  (and  of  all  other  his  lands  and  demesnes);  upon 
which  it  was  questioned  whether  an  ancient  park  and  co- 
pyhold land  there  should  pass;  and,  by  the  rule  of  the 
Court,  neither  of  them  did  pass  by  those  latter  general 
words,  for  that  neither  the  park  nor  yet  the  copyhold 
could  be  intended  for  to  be  demesnes ;  and  that,  in  such 
cases,  a  grant  shall  not  be  construed  by  any  violent  con- 
struction, but  according  to  the  intention  of  the  law;  and, 
therefore,  it  is  said,  in  PlowderCs  Commentaries,  fol.  106,  in 
Hill  and  Granger's  case,  that  ex  prtsecedentibus  et  conse- 
quentibus  optima  fiat  interpretation  and  that  benigne  fa* 
cieneke  sunt  inter pretationes;  and  the  same  to  be  accord- 
ing to  the  intention  of  the  parties."  We  are  of  opinion, 
therefore,  that  the  five  closes  do  not  pass  by  this  deed. 
The  next  question  is,  whether  the  five  closes  passed  by 

(a)  Cited  1  Bulstr.  100. 
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the  deed  of  1824.     Thomas  Meyrick,  in  that  deed,  recites  ^^^'^f^^"**^ 
the  deed  of  17399  and  that  William  had  died  without  is- 
sue, having  done  nothing  to  bar  the  estate  tail  in  the  lands 
therein  comprised,  and  he  conveys  the  mills  to  which  I 
have  alluded,  and  the  lands  belonging  to  them,  and  also 
five  Melds  by  this  description:   '*  And  also  all  those  five 
fields,  closes,  pieces  or  parcels  of  land  or  ground,  part  of 
Tyddyn  yfelin  Cefn  Cochy  situate,  lying,  and  being  in  the 
parish  of  Llanfechell  aforesaid,  in  the  said  county  of  An- 
glesey ^  and  now  or  late  in  the  holding  of  the  said  Thomas 
Meyrick,  his  undertenants  or  assigns,  and  containing,  by 
estimation,  thirty-four  acres  or  thereabouts."     The  ques- 
tion is,  whether,  under  that  description,  the  five  closes  pass- 
ed ?    They  correspond  in  point  of  number  and  in  point  of 
quantity,  and  there  are  no  other  five  closes  which  answer 
that  description.     We  should,  therefore,  be  of  opinion,  if  it 
stopped  there,  that  these  five  closes  passed  by  this  descrip- 
tion.   But  it  is  objected,  that  these  fields  are  described,  not 
as  parcels  of  the  demesne  lands  of  Cefn  Coch,  but  as  parts 
of  Tyddyn  yfelin  Cefn  Coch.     They  would  not  be  parcels 
of  the  demesne  lands  of  Cefn  Coch,  because,  by  the  con- 
veyance of  1816,  they  were  severed  from  the  demesnes. 
They  could  not  be  part  of  Tyddyn  yfelin  Cefn  Coch  as 
it  formerly  existed,  because  the  property  annexed  to  the 
mill  comprised  only  eleven  acres  (a);  and,  therefore,  these 
fields  must  have  been  recently  annexed  to  the  mill.   They 
surround  the  mill  (6),  and  no  other  five  fields  correspond 
in  point  of  quantity.     We  are  therefore  of  opinion,  that 
the  five  fields  did  pass  by  the  deed  of  1824,  and  the  con- 
sequence will  be,  that  the  defendant  is  entitled  to  these 
fields  (c). 

(a)  This  appeared  from  the  parties  to  compromise.  The  opin- 

plans  prodaced  at  the  trial.  ion  of  the  Court  upon  the  evi- 

{b)  This  also  appeared  from  dence  was  delivered  upon  a  subse* 

the  plans.  quent  day. 
(c)  The  case  stood  over,  for  the 
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Exch,^  Pleas,      The  evidence  went  to  the  Jury,  and  it  was  a  question 

peculiarly  for  their  consideration. 

Rule  discharged. 


V, 

Meyrick. 


Where,  bylease, 
mortgagee  de- 
mised, and  the 
executrix  of 
mortgagor  de- 
mised and  con- 
firmed, and  a 
power  of  re-en- 
try was  re- 
served to  them 
or  either  of 
ihem : — Held, 
that  it  operated 
as  the  demise  of 
the  mortgagee, 
and  the  confir- 
mation of  the 
morgagor's  re- 
presentative ; 
that  the  re-en- 
try enured 
to  revest  the 
estate  in  the 
mortgagee;  and 
that  a  count  in 
ejectment,  lay- 
ing the  demise 
jointly  in  the 
two,  was  not 
sustainable. 


Doe  d.  Barney  and  Others  r.  Adams. 

Ejectment  for  a  forfeiture  by  non-payment  of  rehf 
and  non-insurance,  brought  against  the  assignees  of  a 
lease  by  indenture,  dated  7th  March,  1826,  between  J6^ 
seph  Barney i  mortgagee  of  the  premises  thereinafter  de- 
scribed, and  intended  to  be  thereby  demised,  of  the  first 
part;  Margaret  Doyle,  widow,  sole  acting  executrix  nam- 
ed and  appointed  in  and  by  the  last  will  and  testament  of 
John  Doyle,  deceased,  (the  mortgagor),  of  the  second  part; 
and  Nathan  Letois  Doyle,  of  the  third  part:  whereby  the 
said  Joseph  Barney,  at  the  request  and  appointment  of 
the  said  Margaret  Doyle,  demised  and  leased,  and  the 
said  Margaret  Doyle  demised,  leased,  ratified,  and  con<ii 
firmed,  unto  the  said  Nathan  Lewis  Doyle,  his  executors,: 
administrators,  and  assigns,  the  premises  sought  to  be  rc«« 
covered — To  hold  to  the  said  Nathan  Lewis  Doyle,  his  exe-> 
cutors,  &c.  from  Christmas-day,  18^4,  for  and  during/ and 
unto  the  full  end  and  term  of  twenty-one  years  thence  next 
ensuing,  at  the  yearly  rent  of  4>5/.,  payable  to  the  said  Mar* 
garet  Doyle,  her  executors,  administrators,  1^  assigns,  by 
quarterly  payments,  on  &c.  And  the  said  Naihan  Lewis 
Doyle,  for  himself,  his  heirs,  executors,  and  adminbtra*-. 
tors,  thereby  covenanted,  promised,  declared,  and  agreed, 
to  and  with  the  said  Joseph  Barney,  his  heirs,  executors, 
and  administrators,  and  also  to  and  with  the  said  ilfar- 
garet  Doyle,  her  executors,  administrators,  and  assigns, 
that  he,  the  said  Nathan  Lewis  Doyle,  his  executors,  ad* 
ministrators,  and  assigns,  should  and  would,  from  -time 
to  time,  and  at  all  times  during  the  continuance  of  the  said 
term,  pay,  or  cause  to  be  paid,  to  the  said  Margaret  Doyle, 
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h^r  executors,  aclministrfttof s,  and  assigns,  the  said  year-   ^'ch.  of  Pieat, 
\y  rent  of  45/.,  at  the  days  and  thnes  therein  before  ap-  ^ 

pointed  for  payment  thereof,  &c.     And  also,  that  he  the  Ooe 

said  Nathan  Leans  Doyle,  his  executors,  administrators,  and  Barncy 
assigns,  should  and  wbuld,  at  his  and  their  own  costs  and  adams. 
charges,  keep  the  said  messuage,  or  tenement  and  pre- 
mises, from  time  to  time,  during  (he  continuance  of  the 
said  term  thereby  d^^mis^d,  insured  fr6m  loss  or  damage  by 
fire,  &c.  &c«  &c.  And  it  was  thereby  provided,  and  the 
indenture  was  upon  this  condition,  (hat  if  the  said  yearly 
rent  of  45/.,  thereby  reserved  ahd  made  payable,  or  any 
part  thereof,  should  be  in  arrear  and  unpaid  by  the  space 
of  twenty-one  days  next  over  or  after  any  of  the  days  or 
times  thereitibefore  appointed  for  payment  thereof,  being 
lawfully  demanded ;  or  if  the  said  Nathan  Lewis  Dot/le,  his 
executors,  administrators,  or  assigns,  should  not  well  and 
truly  observe,  perform,  fulfil,  and  keep  all  and  singular 
the  covenants  and  agreements  thereinbefore  contained, 
which  by  him  and  them  were,  or  ought  to  be,  kept,  ob- 
served, 6r  performed,  according  to  the  true  itdent  and 
meaning  of  those  presents,  then,  and  from  thenceforth, 
that  demise  or  lease,  and  the  covenant  for  quiet  enjoyment 
thereindfter  contained,  should  wholly  cease,  determine, 
and  be  void ;  and  the  said  Joseph  Barney  and  Margaret 
Doyle,  or  either  of  them,  their,  or  either  of  their,  Exe- 
cutors, administrators,  and  assigns,  should,  or  lawfully 
might,  at,  or  immediately,  or  at  any  time  after  such  breach, 
non-observance,  or  non-performance,  enter  into  or  upon 
the  said  thereby  demised  premises,  or  anfy  part  thereof  in 
the  name  of  the  whole,  Mid  repossess,  retain,  and  enjoy 
the  same,  as  of  his  and  their  former  estate,  aiid  as  if  those 
presents  had  not  been  made,  any  thing  therein  contained 
to  the  contrary  thereof  in  anywise  nothwithstanding. 

The  declaration  contained  three  demises: — First,  by  Jo- 
seph Barney  and  Margaret  Doyle;  secondly,  by  Marga- 
ret  Doyle;  and,  thirdly,  by  John  Henry  Taylor,  a  subse- 
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Exch.  qf  Pkat,  quent  mortgagee,  in  whom  the  legal  estate  had  been  vest- 
ed,  by  conveyances  subsequent  to  the  lease. 

At  the  trial,  before  Lord  LynMursif  C.  B.,  at  the  last 
Middlesex  sittings,  no  evidence  was  given  of  the  title  in 
Taylor;  but  the  lessors  of  the  plaintiff  rested  their  case 
on  the  lease. 

It  was  objected  for  the  defendant,  that  there  was  no 
count  laying  a  demise  in  Joseph  Barney  alone,  in  whom 
the  legal  estate  appeared  to  be  vested;  and  that  the  plain- 
tiff could  not  succeed  upon  the  joint  demise  of  Barney^  the 
mortgagee,  and  Doyle,  the  representative  of  the  mort- 
gagor. 

The  learned  Chief  Baron  reserved  the  point;  and  the 
plaintiff  had  a  verdict,  with  leave  for  the  defendant  to  move 
to  enter  a  nonsuit. 

Manning  accordingly,  in  this  term,  obtained  a  rule  to  en- 
ter a  nonsuit,  against  which  cause  was  now  shewn  by — 

Andrews,  Serjt.,  and  Steer. — It  must  be  admitted,  that 
there  is  no  count  applicable  to  an  estate  in  Barney  alone; 
but  the  lease  is  by  Barney  as  mortgagee,  and  by  Margaret 
Doyle  as  executrix  of  the  mortgagor;  the  one  demises 
and  leases,  and  the  other  demises,  leases,  ratifies,  and 
confirms.  The  proviso  for  re-entry  on  the  breach  of 
covenant  expressly  gives  the  power  of  re-entry  to  Bar* 
ney  and  to  Margaret  Doyle,  or  either  of  them.  The  co- 
venants are  with  both,  and  the  rent  was  reserved  to  Mat' 
garet  Doyle:  it  was  surely  competent  for  the  parties  to 
stipulate  that  she  should  have  the  power  to  re-enter  in 
conjunction  with  the  mortgagee. 

It  does  not  lie  in  the  mouth  of  the  assignee  of  the  lessor, 
to  say  that  the  lessees  had  no  power  so  to  demise  or  stipu- 
late.    They  then  cited  Doe  d.  Bedford  v.  White  (o), 

• 

(a)  4  Bing.  276. 
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Mannings  contra. — A  right  of  entry  cannot  be  reserved  Exch.  of  Pleas, 
to  a  stranger,  but  only  to  the  lessee.  Treporfs  case  (a) 
is  expressly  in  point.  *'  In  an  ejectione  Jirmce,  the  plain- 
tiff declared  on  a  lease  made  by  A.  and  B,,  and,  on  not 
guilty  pleaded,  the  Jurors  gave  a  special  verdict,  viz. 
That  A.  was  tenant  for  life,  the  remainder  to  B.  in  fee; 
and  that  they  both,  by  deed  indented,  joined  in  a  lease  to 
the  plaintiff ;  and  that  A.^  the  tenant  for  life,  was  alive: 
and  whether  this  should  be  adjudged  in  law  the  lease  of 
both  or  not,  the  Jury  doubted ;  and  it  was  resolved,  that 
presently,  by  the  delivery  of  the  deed,  it  is  the  deed  of  A. 
during  his  life,  and  the  confirmation  o{  B.;  and,  after  the 
death  of  ^.,  it  is  the  lease  of  £.,  and  the  confirmation  of 
A.y  according  to  the  opinion  of  Dyer  and  Brown,  Mich. 
6  &  7  Eliz.  And,  because  the  plaintiff  had  declared  on 
a  joint  demise  of  ^«  and  B.y  it  was  adjudged  against  the 
plaintiff."  That  case  is  stronger  than  the  present,  because, 
in  this  case,  the  parties  do  not  pretend  to  demise  jointly, 
but  the  one  demises,  and  the  other  expressly  confirms.  In 
Treporfs  case,  the  demise  purported  to  be  joint. 

Lord  Lyndhurst,  C.  B. — There  is  no  separate  demise 
by  Bamet/f  the  mortgagee.  It  is  said,  that  there  is  a  joint 
power  of  re-entry  to  mortgagor  and  mortgagee;  but  in  that 
re-entry  they  are  to  be  possessed  as  of  their  former  estate. 
The  title  is  explained  in  the  lease,  and  the  estate,  by  re- 
entry, must  be  taken  with  reference  to  that.  The  moment 
the  re-entry  takes  place,  it  enures  to  the  benefit  of  the 
person  having  the  legal  estate.  If  the  word  "  confirm"  had 
not  been  used,  still  the  word  *' demise"  would  only  have 
operated  as  the  cofirmation  of  the  mortgagor. 

.    Bayley,  B. — ^The  proviso  operates  to  give  the  right  to 
re-enter  to  Barney  whilst  his  estate  lasts,  and  to  Mar* 

(a)  6  Rep.  15. 
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Bxch.  of  Pleas,  garet  Dovle  when  her  estate  commences.     The  lease  is 
1832  o  •/ 

the  lease  oi  Barney  until  the  mortgage  is.  paid  oflF^  and 

the  confirmation  of  Margaret  Doyle;  aftier  the  mortgage 
is  paid  off,  it  would  become  the  lease  of  Margaret  Doyle 
and  the  confirmation  of  Barney.  Margaret  Doyle  \^ 
no  right  to  the  possession.  She  had  merely  a  right  to  con- 
firm. A  party,  in  whom  there  is  no  reversion,  caiiivA 
have  the  right  to  re-enter.  The  moment  therne  is  an  ^q« 
try,  it  vests  the  legal  estate  in  Barney.  There  is  qo  in- 
stance in  which  the  mortgagor  and  mortgagee  have  been 
held  to  have  a  joint  interest.  It  might  be  very  prudent 
to  have  the  lease  from  both,  so  as  to  operate  as  a  demise 
from  one  and  a  confirmation  by  the  other,  whilst  the  in- 
terest of  the  mortgagee  lasted,  and  as  a  lease  from  the  mort- 
gagor after  the  interest  of  the  mortgagee  determined. 


On  the  suggestion  of  the  Court,  the  defendant  subse- 
([uently  gave  up  the  premises  on  being  paid  his  costs. 


Where  a  writ 
was  to  take 
Christopher 
Hooper,  aindthe 
English  notice 
was  directed  to 
Christopher 
H'ood,  the  Court 
set  aside  the 
service  for  irre- 
gularity, with 
costs. 


Wright  v.  Hoopeii. 

1  HE  defendant  was  secved  with  a  copy  of  a  quo  mimu. 
The  writ  directed  the  Sheriff  to  take  Cbrutopher  Hooper ; 
the  English  notice  at  the  foot  of  the  writ  was  directed  to 
Christopher  Wood.  On  a  former  day,  Thesiger  had  ob- 
tained a  rule  to  shew  cause  why  the  service  of  the  process, 
and  all  subsequent  proceedings,  should  not  be  set  aside  for 
irregularity,  with  costs. 

Hulme  shewed  cause. — He  contended,  that  the  rule 
ought  to  have  been  to  set  aside  the  service  of  the  copy  of 
the  process;  and  argued,  that  the  copy  of  the  process 
served  was  regular,   because  the  defendant  was  pn>perly 
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described  in  the  body  of  the  writ;  and  the  notice  was  ^^\Kcf^^^* 
merely  to  inform  him  of  the  object  of  the  process^  and 
when  he  was  to  appear^  and  could  not  mislead  the  de- 
fendant. 


Wriqut 

V. 

Hooper. 


Per  Curiam. 


Rule  absolute,  with  costs  (a). 


(a)  By  the  Btat.  12  Geo.  1,  c.  29, 
(amended  by  5  Geo.  2,  c.  27y  made 
perpetual  by  21  Geo.  2,  c.  3,  and 
extended  to  inferior  Courts  by  19 
Geo.  3,  c.  7O9  s.  2),  where  the 
cause  of  action  is  not  bailable, 
the  defendant  must  be  served  with 
a  copy  of  the  process,  upon  which 
shall  be  written  an  English  notice, 
&c.  This  notice  is  only  necessary 
on  the  copy  of  the  process  served, 
and  need  not  be  on  the  writ  itself; 


Uoi^d  V.  Maurice f  9  East,  528;  but 
still,  where  the  defendant's  name 
has  not  been  inserted  in  the  no- 
tice ;  Behema  v.  James,  1  Wils.  104 ; 
and  also  where  his  Christian  name 
has  been  omitted,  R.  v.  Sheriff  of 

Middlesex,  1  Chit.  Rep.  398; 

V.  Snow,  Tidd.  167;  1  Chit.  Rep. 
506,  the  Courts  have  set  aside  the 
service  of  the  copy  of  the  process 
as  irregular. 


Davies  r.  Morgan  and  Others. 

Jbj^  V*  WILLIAMS  moved  that  service  of  the  quo  minus 
upon  the  wife  of  one  of  the  defendants,  who  was  abroad, 
might  be  deemed  good  service  in  this,  which  was  an  action 
€x  contractu,  unless  the  other  defendants  would  undertake 
not  to  plead  in  abatement.  He  urged,  that  the  plaintiff 
^ould  proceed  in  no  other  mode  in  this  Court,  in  which 
there  was  no  outlawry. 

.  Lord  Lyndhurst. — We  cannot  grant  this  application. 
In  such  a  case  the  plaintiff  should  sue  in  a  Court  in  which 
he  may  proceed  to  outlawry. 

Rule  refused. 


Where  one  of 
seTeral  defend- 
ants in  an  ac' 
tion,  ex  contrac- 
fu,  is  abroad,  the 
Court  will  not 
order  that  ser- 
vice of  the  pro- 
cess upon  the 
wife  of  such  de- 
fendant may  be 
deemed  good 
service,  nor  re- 
strain the  other 
defendants  from 
pleading  in 
abatement 


^8  CAS>E8  IN  THE  EXCHEQUER, 

Ejcch.  of  Pieas, 
1832. 

Sco^T,  qui  tarn,  &c.  «.  Marshall  and  Another,  Sheriff 
^/Ci^%^  4<n  ^ .  i-..*-^^  o  >C^4-^  of  Middlesex. 

^n  a^i^tion       DeBT  against  the  Sheriff  of  Middlesex  for  extortion  in 

against  the  ,  .  « 

Sheriff  for  the     the  execution  of  mesne  process. 

X'l^^^uif  **"        On  the  trial,    before  Lord  Lyndhurst,  C.  B.,  at  the 

plaintiff  proved    Westminster  Sittings  after  last   term,   it  appeared,  that 

an  examined  °  »  rr  » 

copy  of  the  writ  onc  Badford  had  executed  the  process  and  taken  the  mo- 
officer's  name  n^y>  which  was  alleged  by  the  plaintiff  to  have  been  taken 
w"  Iharr  «.  extorsively.  To  connect  the  Sheriff  with  the  act  of  Brad- 
ton  of  that        ford,  the  plaintiff  offered  in  evidence  an  examined  copy  of 

name  actually         ,  .  i  .  . 

executed  the       the  writ,  as  returned  by  the  Sheriff;  upon  which  was  in- 

tT^'^o^^it'^f'     dorsed  "  Bradford  ^  Co^ 

theSherirs  Evidence  was  given  by  Mr.  Burc/iell  of  the  under- 

office  was,  that  ^  o  .r 

the  name  of  the  sheriff's  officc,  that  writs  generally  came  into  the  office 

the  warrant  was  ^i^h  the  name  of  the  officer  who  was  to  execute  the  writ 

usuaiTy  i^dwsed  ^"^^^sed  upon  them  by  the  attorney  for  the  plaintiff,  and 

on  the  writ:—  that  the  officer  whose  name  was  so  indorsed  was  gene- 

/TeW  sufficient  n         ,  ,      ,         .^  i  i  j 

primdfacUex'i'  rally  adopted;  but  if  not,  the  name  was  struck  out,  and 
the*sher?ffwht  ^^®  name  of  another  officer  was  inserted,  who  was  to 
the  acts  of  the     execute  the  writ ;  and  if  the  writ  came  to  the  office  without 

officer. 

such  indorsement,  it  was  indorsed  in  the  office.  He  said 
also,  that  it  might  sometimes  happen,  that  an  alteration 
might  take  place  as  to  the  officer  who  was  to  execute  the 
process  without  the  indorsement  on  the  writ  being  altered, 
but  that  such  alteration  would  appear  from  a  book  kept 
in  the  Sheriff'*8  office. 

The  defendants'  counsel  objected  to  the  reception  of 
the  copy  of  the  writ  and  return  in  evidence,  which  was, 
however,  received  by  the  learned  Lord  Chief  Baron,  and 
the  plaintiff  had  a  verdict,  with  liberty  for  the  defendants 
to  move  on  this  and  other  points  {a), 

(a)  The  Jury  found  that  the      benefit   of    the    Sheriff;    which 
money  was  taken  for  the  personal      Burchcll  contended,  upon  the  con- 
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Scott 
Marshall* 


BurcheU  now  moved  accordingly.  —  Though  this  has  Exeh.  of  Pleas, 
been  a  point  which  has  been  often  debated,  the  authorities 
are  decisive,  not  only  that  the  copy  of  the  writ  is  insuffi- 
cient evidence,  but  that  the  writ  itself,  if  produced  with 
the  indorsement  in  question,  would  not  have  been  evidence 
to  connect  the  Sheriff  with  the  act  of  the  officer.  The 
writers  on  evidence  all  agree  in  laying  down  the  proposi- 
tion as  contended  for  on  behalf  of  the  present  defendants. 

In  Roscoe  on  Evidence  (a)  it  is  stated,  ''  if  the  warrant 
remains  in  the  hands  of  the  bailiff  as  if  executed,  (it  usual- 
ly does  forhis  justification),  a  subpoena  duces  tecum  should 
be  served  upon  the  bailiff.  If  it  has  been  returned  to  the 
Sheriff's  office,  a  notice  to  produce  should  be  given,  and 
secondary  evidence  will  then  be  admissible.'*  "  It  is  not 
sufficient  to  produce  an  examined  copy  of  the  precept 
with  the  bailiff's  name  indorsed  on  it,  though  the  Sheriff 
has  returned  cepi  corpus.  Martin  v.  Bell  (6).  So,  where 
an  examined  copy  of  the  writ  and  return,  with  the  bailiff's 
name  written  on  the  margin,  was  produced.  Lord  Ellen* 
borough  held  it  insufficient  to  connect  the  Sheriff  with  his 
acts.  Jones  v.  Ward{c)y  Hill  v.  Sheriff  oi  Middlesex  (rf), 
Morgan  v.  Brydges  (e)."  Mr.  Phillips  says  {/) — "  To  con- 


struction of  the  Stat.  23  H,  6,  c.  9, 
amounted  to  a  verdict  for  the  de- 
fendants. He  admitted  that  the 
Sheriflf  would  be  liable  in  case  for 
the  act  of  his  officer;  but  submit- 
ted, that  he  was  not  liable  in  the 
action  given  by  the  statute,  be- 
cause a  distinction  was  drawn  be. 
tween  the  reward  to  the  Sheriff 
and  the  officer.  And  he  relied 
upon  the  language  of  Ashhurst,  J., 
and  BuUer,  J.,  in  the  case  of  Wood' 
gate  V.  Knatchbull,  2  T.  R  154,  ei 
seq. 

He  also  moved  in  arrest  of 
judgment,  upon  the  ground  that 
the  statute  23  H.  6,  c  [),  was  re- 


pealed  by  the  stat.  32  G,  2,  c.  28, 
and  cited  Martin  v.  BeU,  6  M.&S. 
220;  Martin  v.  Slade,  1  N.  R.59; 
Jaques  v.  Whitcomb,  1  £sp.  361; 
Lovell  V.  Simpson,  3  £sp.  153; 
George  v.  Perring,  4  Esp.  63,  and 
Boldero  v.  Moss,  5  T.  R.  417- 

The  Court  directed  these  points 
to  be  stated  in  a  special  case,  but 
the  cause  was  subsequently  com- 
promised. 

(a)  Page  483. 

(6)  1  Stark.  N.  P.  C.  413. 

(c)  3  Camp.  228. 

{d)  Holt,  2 1 7 ;  ^'.  C.  7  Taunt.  8. 

(e)  2  Stark.  314. 

(f)  Page  266,  6th  edit. 
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Exch.  of  Pleat,  nect  tfn^  Sheriff  With  the  acts  of  a  particular  officer  in  the 

execution  of  a  writ,  it  will  not  be  sufficient  to  produce  an 
examiaed  copy  of  the  writ  and  returoi  with  proof  that  the 
napie  indorsed  is  the  name  of  the  Sheriff^s  officer,  although 
it  should  appear  to  be  the  usual  practice  in  the  SheriflTs 
office  to  indorse  upon  the  writ,  before  it  (the  warrant)  is*- 
sues,  the  naineK)f  the  officer  who  is  to  execute  the  warrant*** 
And  he  adds  in  a  note,  that,  "  particularly,  HUIt^  The 
Sheriff  of  Middlesex  has  fixed  the  rule.*' 

It  is  true,  that  the  authorities  are  conflicting:;  but,  upon 
examination,  they  will  be  found  to  resolve  themselves  into 
the  principle  above  stated. — Fint,  then,  as  to  the  cases 
in  which  such  evidence  has  been  received.  In  Blotch  v. 
Archer  (a),  the  first  upon  the  subject,  the  point  was  not 
made  at  the  trial;  and  it  does  not  distinctly  appear  from 
the  report  how  the  question  arose;  and,  therefore,  that 
<:ase  is  entitled  to  no  weight.  The  next  case  is  M'NeU  v. 
Perchard(b):  that  was  an  action  against  the  Sheriffi  of 
London,  and  it  was  proved  to  be  the  practice,  to  indorse  m 
that  qffic^  the  name  of  the  officer  to  whom  the  warrant  was 
directed :  it  is  not,  therefore,  applicable  to  a  case  in  which, 
by  the  practice  of  the  office,  the  writ  is  indorsed  before  it 
comes  to  the  office,  and  the  officer  may  subsequently  be 
changed ;  for  the  indorsement  in  the  offioe  is  an  admission 
by  the  Sheriff,  that  the  warrant  was  granted  to  a  particular 
officer.  The  same  observation  applies  to  TecUby  v.  Got- 
coigne  (c),  and  Bowden  v.  Waithtnan  (cf),  in  which  the  like 
evidence  was  received.  In  Fermor  v.  Phillips  (tf),  the  of- 
ficer was  called  as  a  witness;  and,  in  Francis  v.  Nea9e{f)f 
the  name  of  the  bailiff  was  proved  to  have  been  indorsed 
in  the  Sheriff's  office.  On  the  other  hand,  there  are 
cases,  which  decide  that  such  evidence  is  not  admissible. 

(fl)  Cowp.  63.  (c)  5  Moore,  184,  n.  d  B.  &  B. 

(6)  I  Esp.  N.  P.  263.  27,  n. 

(c)  2  Stark.  N.  P.  205.  ( /)  2  B.  &  B.  26. 

(rf)  6  Moore,  183. 
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In  Hill  V.  The  SheriflF  of  Middlesex  (a),  the  same  point  was  ^«?*-  rf  p^$ 
taken,  and  the  evidence  was  rejected.     Gibbs,  C.  J.,  who  ^  *  ^ 

was  well  acquainted  with  the  practice  of  the  SheriflF's  of-  Scott 
ace,  observed — "  It  is  said,  that  the  Sheriff  and  the  officer  marbhalx.. 
are  connected  by  the  indorsement  on  the  writ ;  it  is  not  so, 
unless  the  plaintiff  can  shew  that  the  officer's  name  was 
indorsed  upon  the  writ,  by  the  authority  of  the  Sheriff. 
The  writ  is  only  evidence  against  the  Sheriff,  to  the  ex- 
tent of  his  duty  upon  the  writ,  and  it  is  no  part  of  his 
duty  to  annex  the  name  of  the  officer  to  the  return.  The 
name  of'  the  officer  might  have  been  indorsed  by  the 
plaintiff  himself  or  his  attorney."  This  case  was  affirmed 
in  banc{b). 

\Bayletf  B. — There  was  no  evidence  in  that  case  of 
the  course  of  the  office.] 

It  certainly  does  not  appear  from  the  report,  but  the 
language  of  the  Chief  Justice  is  not  directed  to  that  point; 
he  says  generally,  that  the  warrant  must  be  traced  to  the 
Sheriff.  The  general  course  of  office  raises  only  an  im- 
plication, that  the  warrant  was  granted  to  the  officer 
tiamed;  it  may  have  been  given,  notwithstanding,  to  an- 
other officer;  and  the  Sheriff  would  be  fixed  by  an  act 
not  in  the  course  of  his  duty.  In  Morgan  v.  Brydge  (c), 
evidence  was  given  of  the  course  of  the  office  of  the  Sheriff 
of  Middlesex;  but  nevertheless,  Abbott^  C.  J.,  rejected 
the  evidence.  That  case  was  in  every  respect  similar  to 
the  present.  And  in  Jones  v.  Wood{d)  Lord  Ellenborough 
rejected  similar  evidence,  although  it  was  contended,  that, 
by  the  course  of  the  office,  the  indorsement  meant  that 
the  warrant  was  directed  to  a  particular  officer.  So,  in 
Alariin  v.  Bell  (tf),  the  course  of  the  office  was  proved,  and 
the  name  of  the  bailiff  had  been  indorsed  on  the  writ;  but 
Lord  Ellenborough  held,  that  it  was  necessary,  either  to 

(a)  Holt,  N.  P.  217.  W  3  Camp.  229. 

(6)  7  Taimt.  8.  (c)  1  Stark.  N.  P.  413. 

(c)  2  Stark.  N.  P.  314. 


V, 

Marshall. 
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Mxch,  of  Pleas,  produce  the  warrant,  or  to  shew  some  recognition  on  the 
18^.  pgyt  of  the  Sheriff  of  the  agency  of  the  officer.  In  Fon- 
Scott  ^'^^  ^*  Magnay  (a)  the  question  was,  whether  the  in- 
dorsement of  the  name  of  Owen,  the  officer,  upon  the  writ, 
was  sufficient  to  fix  the  Sheriff  of  Middlesex  with  the 
acts  of  the  officer;  and  Oibbs,  C.  J. 9  was  of  opinion  that 
it  was  not. 

At  all  events,  the  examined  copy  of  the  writ  could  not 
be  evidence;  for  the  indorsement  was  no  part  of  the  return 
or  of  the  record,  but  a  mere  memorandum  of  the  Sheriff, 
which  it  is  not  part  of  the  duty  of  the  Sheriff  to  indorse ; 
and,  if  not  part  of  the  record,  it  could  not  be  proved  by  an 
examined  copy. 

Lord  Lyndhurst,  C.  B. — The  cases  which  have  been 
relied  upon  are  principally  Nisi  Prius  decisions.  The  ques- 
tion came  before  the  Court  of  Common  Pleas  in  the  cases 
of  Fermor  v.  Phillips^  Francis  v.  Neave,  and  Bowden  v. 
Waithman;  and  that  Court  deliberately  decided  that  such 
evidence  was  sufficient.  I^do  not  say  that  the  evidence  is 
conclusive,  but  the  indorsement  is  />rtin^/ac*t>  evidence: 
and  if  the  warrant  was  granted  to  a  different  officer,  the 
Sheriff,  by  reference  to  his  book,  has  the  means  of  prov- 
ing that  fact,  and  of  rebutting  the  presumption  which 
arises  from  the  indorsement.  A  recognition  by  the  Sheriff 
of  the  act  of  the  bailiff  dispenses  with  other  proof  that  the 
bailiff  acted  under  due  authority;  and  the  course  of  office 
amounts,  prima  facie,  to  such  a  recognition.  It  was  proved 
here,  that  if  the  writ  came  to  the  office  indorsed,  such  in- 
dorsement was  adopted  in  the  office;  otherwise,  the  writ 
was  indorsed  in  the  office.  It  amounts  to  the  same  thing  as 
if  the  clerk  of  the  under-sheriff,  or  the  under-sheriff  him- 
self, had  indorsed  the  writ.  If  the  writ  would  be  evidence, 
I  think  the  examined  copy  is  evidence  also. 

(a)  1  Marsh.  564. 
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Bayley,  B. — I  think  it  clear  that  this  is  primd  facie  Exch.  of  Pieat, 
evidencci  to  fix  the  Sheriff  with  the  acts  of  the  officer,  v  ^  '  v 
whose  name  is  indorsed  upon  the  process  which  is  re-  Scott 
turned.  It  appears  to  be  the  course  of  the  office,  that  Marshall. 
the  name  of  an  officer  is  always  indorsed  on  the  pro- 
cess, either  before  it  comes  to  the  office,  in  which  case 
the  indorsement  is  generally  adopted,  and  thereby  be- 
comes the  act  of  the  Sheriff,  or  if  the  process  is  not  in- 
dorsed before  it  is  delivered  to  the  Sheriff,  the  name  is 
there  indorsed  after  it  is  received.  The  writ  so  indorsed 
is  returned  and  filed ;  and  it  cannot  be  presumed,  that 
any  alteration  is  made  after  the  writ  is  filed.  The  Sheriff, 
therefore,  sends  out  the  writ,  with  an  intimation,  that  the 
officer  whose  name  is  indorsed  is  the  officer  by  whom  it 
was  executed;  and  there  is  no  hardship  upon  the  Sheriff; 
because,  if  the  warrant  be  granted  to  a  different  officer, 
the  Sheriff  has  the  means  of  proving  that  fact.  The  case 
of  Fonsick  V.  Magnay  was  an  action  against  the  late 
Sheriff,  and  the  Chief  Justice  **  agreed,  that  if  it  had  been 
proved,  that  the  defendants,  as  Sheriffs  had  received  the 
return,  it  would  have  been  sufficient  to  shew  that  Owen 
was  their  officer."  This  clearly  shews  what  would  have 
been  the  opinion  of  the  Chief  Justice  upon  this  ppint. 

The  rest  of  the  Court  concurring,  the  rule  was 

Refused. 
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Exeh.  of  Pleas, 
1832. 

Blackett  V.  The  Royal  Exchange  Assurance 
iii4^  ^1.41^,  Company. 

In  an  action  on    f^OVEN ANT  on  a  policv  of  assurance  at  and  from  Lon- 

a  policy  of  in-  »  ./ 

surance  in  the  don  to  Calcutta^  on  the  ship  Tliames^  her  tackle,  apparel, 
8i%  boa^'&"  ordnance,  munition,  boat,  and  other  furniture,  in  the  usual 
evidence  of        form;  with  the  memorandum,  "  free  from  average,  under 

usage  that  the  '  ■  '  *^  ' 

underwriters       S/.  per  cent,  unless  general." 

the  loss  of  boats  At  the  trial,  before  Vaughan,  B.,  at  the  London  sittings, 
the^l"!^^^  *«  plaintiffs  having  proved  the  loss  of  a  boat,  which,  with 
upon  the  quar-    other  damage,  subsequently  incurred  by  stress  of  weather, 

ter,  is  inadmis-  o  »  .^  ^ 

sibic.  amounted  to  more  than  3L  per  cent.,  the  defendants  offer- 
randuro*"*fiwr  ®^  evidence  of  a  usage,  that  boats,  slung  upon  the  outside 
unT ^u^^  ^^ ^^^  ship,  on  the  quarter,  were  not  protected  by  the  po- 
em/.," the  un-  licy.     It  had  been  proved,  on  the  part  of  the  plaintiffs, 

derwriter  i»  lia-     ,,,,,.      .  , 

bie  for  the  a^       ^hat  such  slingmg  was  proper  and  necessary  in  voyages 
™JJJ2^*J^**^  of  the  description  insured  against.    The  learned  Baron' 
Terai  partial        was  of  Opinion,  that  such  evidence  of  usage  was  inadmis- 
than  3Z.  per        siblc,  and  he  accordingly  rejected  it. 
mounting  toge-        ^hc  defendants  then  contended  that  several  partial 
ther  to  more.       losscs,  each  in  itsclf  Icss  than  3L  per  cent.,  but  amount- 
ing in  the  aggregate  to  more  than  SL  per  cent.,  could  not 
be  lumped  together,  so  as  to  take  the  case  out  of  the  ex- 
ception contained  in  the  memorandum.     The  learned  Ba- 
ron reserved  the  point;  and  the  plaintiff  had  a  verdict, 
with  leave  for  the  defendants  to  move  on  the  rejection  of 
evidence  of  usage,  and  on  the  construction  of  the  memo- 
randum. 

In  Michaelmas  Term,  the  Attorney-General  obtained  a 
rule  accordingly,  citing  Pellt/  v.  Royal  Exchange  Assur- 
ance Company  {a),  on  the  first  point;  and  Stevens  on  Ave- 
rage {b),  on  the  last. 


(«)  Burr.  341.  (//)  Page  205. 
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Spankie,  Serjt.,  and  Maule  shewed  cause. — The  evi-  Exch.  rf  Pleats 
dence  of  usage  was  properly  rejected.     The  words,  boat^ 
%c.y  are  express  unequivocal  words,  and  evidence  of  usage 
was  clearly  inadmissible  to  contradict  their  import.  Park- 
imon  V,  Collier  (a),  1  Phill.  Evid.  (6).     If  parol  evidence 
had  been  received  in  this  case,  it  would  have  been  received 
to  vary  an  express  unambiguous  written  contract.     It  was* 
proved  at  the  trial  that  the  boat  was  properly  slung,  and 
that  it  would  have  been  improper,  if  it  had  not  been  ^» 
slung*  Indeed,  even  if  it  had  been  improperly  stowed,  ne- 
gligence in  that  respect,  on  the  part  of  the  master,  would 
have  furnished  no  defence.     It  would  be  extremely  danger-* 
ous  to  admit,  on  such  a  question,  evidence  of  a  usage  at 
Lloyds^  which  only  amounts  to  a  usage  not  to  pay,  a  spe- 
cies of  prescription  de  non  solvendo. 

Secondly.  The  insurance  comprehends  the  whole  voyage. 
The  question  is,  whether,  where  the  ship  arrives  at  her  des- 
tination, damaged  to  an  extent  more  than  3/.  per  cent.,  the 
underwriters  can  inquire  whether  such  damage  occurred 
atone  stroke?  Upon  consideration  of  this  proposition, 
the  question  answers  itself.  In  the  case  of  sea  damage  to 
a  ship  or  goods,  especially  enumerated  goods,  there  can 
hardly  be  an  instance  of  an  average  loss,  in  which  there 
would  not  be  some  ground  for  inquiring  at  what  period- 
the  loss  occurred.  But  there  are  two  cases  which  will  be 
relied  upon.  In  De  C/temincmt  v.  Pearson  (a),  it  was 
holden,  that  the  liability  of  the  underwriter  was  not  re- 
stricted to  the  single  amount  of  his  subscription,  but  that 
he  maybe  subject  either  to  several  average  losses,  or  to  an 
average  loss  and  total  loss,  or  to  money  expended  about  the 
defence,  &c.,  of  the  ship,  to  a  much  greater  amount  than 
the  subscription.  It  is  said,  that  case  shews,  that  the 
losses  are  several  and  independent;  but  it  will  be  found 


(a)  Park,  insur.  416.         (6)  P.  539,  6th  edit.        (<•)  4  Taunt.  367^ 
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Exeh.  of  Pleas,  HOt  to  touch  the  present  question.     In  the -first   place, 

that  vessel  had  been  repaired  before  the  total  loss,  so  as 
to  vest  the  partial  loss;  but  the  nature  of  the  policy  is,  a 
contract  to  indemnify  for  an  aliquot  proportion  of  the  ship; 
and  therefore  it  was  clear,  that  the  underwriter  was  liable 
above  the  actual  sum  subscribed.  In  Livie  v.  Jansan  (a) 
the  ship  was  warranted  free  from  American  condemnation; 
she  was  afterwards  partially  damaged,  and  subsequently 
seized  by  the  American  government  and  condemned;  it 
was  holden,  that  the  seizure  took  away  the  right  to  reco- 
ver for  the  partial  loss.  This  case  shews,  conclusively, 
the  ground  upon  which  the  previous  case  proceeded,  viz. 
the  intermediate  repair;  for  the  assured  cannot  bring  an 
action  against  underwriters  for  a  partial  loss,  pending  the 
voyage,  unless  the  ship  be  repaired,  for  she  may  be  lost 
by  a  peril  not  insured  against,  and  then  no  injury  is  sus- 
tained; and  this  is  the  view  taken  by  the  author  upon 
whose  doubt  this  rule  has  in  some  measure  been  obtain- 
ed (6).  The  foreign  writers  upon  this  subject  seem  to 
be  in  favour  of  the  plaintiff;  for  JSmerigon  (c),  Falin, 
and  Polhier,  treat  averages  and  average  as  identical. 
On  the  construction  contended  for  by  the  other  side,  the 
assured  might  sustain  a  series  of  partial  losses,  amounting 
to  100/.  per  centi  without  having  any  remedy ;  and,  on  long 
voyages,  as  frequently  happens,  there  might  be  a  variety  of 
losses  under  3/.  per  cent.,  amounting,  together,  to  a  very 
serious  proportion  of  the  whole.  If  a  ship  arrive,  at  the 
end  of  her  voyage,  damaged  to  an  amount  more  than  3/. 
per  cent.,  the  underwriters  ought  not  to  be  permitted  to 
inquire  whether  such  loss  occurred  at  one  period  or  not. 
Great  inconvenience  would  arise,  if  an  inquiry  of  this  na- 
ture were  to  be  entered  into  after  every  long  voyage.  This 
point   has  never  been  raised   by  the  underwriters  until 


(a)  12  East,  648. 

{b)  Steven's  Aver.  206. 


(c)  Traite  des  Assurances,  c.  12, 
s.  44. 
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the  present  time,  though  it  must  frequently  have  occur-  Bxeh.  of  PUas, 
red. 


The  Attomey'Generali  Campbell^  and  Follett,  con" 
tra, — Usage  may  be  resorted  to,  for  the  purpose  of  get- 
ting at  the  meaning  of  words  of  this  description.  The 
evidence  was  offered  to  shew,  that  the  general  usage  of 
trade,  and  particularly  at  Lloyd's^  was,  that  the  under- 
writers did  not  pay  on  the  loss  of  boats  slung  over  the 
quarters.  Such  an  universal  usage  shewed  the  understand- 
ing of  the  parties,  and  what  they  had  in  their  contempla- 
tion. Mercantile  contracts  are  always  to  be  construed  ac- 
cording to  the  meaning  in  which  they  are  understood  by 
mercantile  men.  Evidence  of  usage  has  been  admitted  to 
prove  that  goods  stowed  on  deck  were  not  within  a  gene- 
ral policy  on  goods  (a).  So,  in  Gabay  v.  Lloyd  {b)^  evi- 
dence of  usage  was  admissible,  to  explain  the  ambiguous 
meaning  of  the  word  "  mortality,"  a  warranty  against 
which  had  been  held,  in  Lawrence  v.  Aberdein  (c),  not 
to  extend  to  a  case  where  animals  died  in  consequence  of 
the  agitation  of  the  ship  in  a  storm.  It  is  true,  that,  in 
Gabay  y.  Lloyd,  the  evidence  of  usage  was  unsuccessfully 
offered;  but  it  was  admitted,  for  the  purpose  of  shewing  (if 
it  had  been  strong  enough  to  do  so)  that  the  manner  in 
which  the  animals  perished  was  not  such  a  loss  as  the  poli- 
cy contemplated,  and  that  the  underwriters  did  not  pay 
such  losses. 

In  the  last  of  the  cases  on  the  subject  of  goods  stowed 
on  deck,  the  question  was  not  as  to  the  propriety  of  their 
being  stowed  there,  but  whether,  being  so  stowed,  they 
were  protected  by  the  policy,  in  which  they  were  not  spe- 
cifically named.     Evidence  of  usage  was  admitted  to  shew. 


Blackett 

V, 

Royal 
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(a)  Rots  V.  Thwaite,  London 
Sittings  after  Hil.  T.  16  Geo.  3; 
Backhouu  v.  Ripley,  C.  P.  Sittings 
after  Mich.  1802,  cor^Chambre,J,f 

VOL.  II.  S 


Park  on  Insur.  26. 

(6)  3  B.  &  C.  797;    5  D.  &  R, 
641. 

(c)  6  B.  &  A.  107. 
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Exeh,  of  Pleas,  that  the  Underwriters  must  have  been  aware  of  the  practice 

1832. 

of  stowing  goods  of  the  description  in  question  on  deck; 

and  the  proof  that  they  were  usually  stowed  on  deck,  was 

considered  as  tantamount  to  proof  that  the  underwriters 

were  aware  of  it  (a).    In  Palmer  y.  Blackburn  (6),  evidence 

of  the  usage  of  settling  the  loss  on  a  policy  on  frieght, 

was  admitted. 

But,  secondly,  several  average  losses,  under  3L  per  cent*, 
cannot  be  clubbed  together,  so  as  to  make  the  underwriters 
liable.  Le  Cheminani  v.  Pearson  (c)  is  in  favour  of  the  de« 
fendants.  It  was  there  held»  that  the  losses  were  distinct, 
and  that  the  underwriters  might  be  liable  for  a  total  loss, 
after  having  been  liable  to  contribute  for  the  repairs  of  a 
partial  loss.  It  would  be  very  hard  to  hold,  that  the  losses 
were  distinct^  so  as  to  charge  the  underwriters  first  with  a 
partial,  and  then  with  a  total  loss,  if  it  were  also  to  be 
held,  that,  for  the  purpose  of  charging  the  underwriters, 
losses  were  to  be  reckoned  joint,  and  that  they  might  be 
clubbed  together^  for  the  purpose  of  making  the  amount 
above  the  3L  per  cent.  Suppose  a  vessel  sustainb  a  loss 
above  31,  per  cent,,  and  that  sucb  loss  is  paid  by  the  un- 
derwriters, or  is  sued  for*  and  that  afterwards  another  loss, 
under  81.  per  cent.,  is  sustained,  would  that  second  low 
give  a  new  cause  of  action  ? 

[Lord  Lyndhuret — That  argument  would  perhaps  be 
met,  by  saying  that  no  action  could  properly  be  brought 
until  the  end  of  the  voyage.] 

The  averages  here  are  quite  distinct,  as  to  time,  place, 
and  the  nature  of  the  loss.  The  warranty  is  an  answer  to 
each  average  under  3/.  per  cent,  and  the  underwriters 
subscribe  the  policy  on  the  faith  of  such  warranty. 


Cur.  adv.  vuli. 


(a)  Da   Cotta  v.  Edmonds,   4 
Camp.  142. 


{b)  1  Bmg.  61. 
(c)  4  Taunt.  367* 
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Lord  LyndhUrst,  C.  B.,  now  delivered  the  judgment  Exch.  of  Phfu, 
of  the  Court :—  - 

There  were  two  questions  in  this  case,  one,  whether  Blackett 
parol  evidence  of  an  usage  was  admissible  to  shew,  that,  '  royal 
for  boats  on  the  outside  of  the  ship,  slung  upon  the  quar-  assur.  Co, 
ter^  underwriters  never  paid;  the  other,  upon  the  con- 
struction of  the  clause—"  free  from  average  under  31.  per 
eenL^*  whether  the  underwriter  is  answerable  for  every 
instance  of  damage,  however  small,  if  the  aggregate  in 
ioio  amount  to  8L  per  cent.^  or  whether  each  instance, 
where  the  damage  it  occasions  can  be  ascertained  and  is 
under  3L  per  cent.f  is  to  be  excluded;  and  we  are  against 
the  defendants  upon  both.  The  policy  is  in  the  usual 
form  as  to  ship  and  goods,  and,  as  far  as  regards  the  ship, 
imports  to  be  upon  the  ship  (that  is,  the  body),  tackle,  ap- 
parel, ordnance^  munition,  boat,  and  other  furniture  of  the 
ship  called  die  Thames.  There  is  no  exception,  and  the 
policy  is,  therefore,  upon  the  face  of  it,  upon  the  whole 
shipi  on  cM  her  furniture,  and  on  all  her  appareL  It  was 
in  evidence  in  thecausct  and  admitted  upon  the  argument, 
that,  upon  such  voyages  as  that  insured,  ships  invariably 
carry  a  boat  in  the  place  in  which  this  boat  was  carried, 
and  slung  as  this  boat  was  slung;  and  that  the  ship  would 
not  be  properly  furnished  or  equipped,  unless  it  had  a 
boat  in  that  place,  and  so  slung.  The  objection,  theh,  to 
the  parol  evidence  iS|  that  it  was  not  to  explain  any  am- 
biguous words  in  the  policy,  any  words  which  might  admit 
of  doubt,  nor  to  introduce  matter  upon  which  the  policy 
was  silent,  but  was  at  direct  variance  with  the  words  of 
the  policy,  and  in  plain  opposition  to  the  language  it  used. 
That,  whereas  the  policy  imported  to  be  upon  the  ship,  fur- 
niture, and  apparel  generally,  the  usage  is  to  say  that  it  is 
not  upon  all  the  furniture  and  apparel,  but  upon  part  only, 
excluding  the  boat.  Usage  may  be  admissible  to  explain 
what  is  doubtful,  it  is  never  admissible  to  contradict  what 
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Exch.  of  PUat,  is  plain.     The  cases  which  are  collected  in  1  Phillips  (a), 

and  Starkie  upon  Evidence  {b)y  clearly  establish  this  posi- 
tion ;  and  a  reference  is  made  to  the  same  subject  in  the  Se- 
cond Volume  of  Mr.  Phillips' ho6k{c).  The  authority  refer- 
red to  in  the  argument,  as  to  goods  lashed  upon  the  deck, 
seems  to  be  plainly  distinguishable!  and  to  proceed  upon  a 
different  principle.  On  an  insurance  upon  goods^  the  un- 
derwriter is  entitled,  in  general,  to  expect  that  they  shall  be 
carried  in  that  part  of  the  ship  usually  appropriated  to  the 
stowage  of  goods,  not  in  a  more  dangerous  part;  or,  if 
they  be  goods  which  ought  not  to  be  placed  in  the  ordi- 
nary stowage,  but  in  a  more  perilous  situation,  he  ought 
to  be  apprized,  either  of  the  nature  of  the  goods,  or  of 
the  part  of  the  ship  in  which  they  are  to  be  put.  If  he 
is  left  to  suppose  that  they  are  ordinary  goods,  he  will 
naturally  suppose  they  will  be  placed  where  ordinary  goods 
are  placed,  and  that  they  will  incur  the  hazard  only  of 
ordinary  goods;  and  if  he  were  to  be  made  answerable 
for  extraordinary  peril,  he  would  be  answerable  for  a 
peril  he  had  not  contemplated,  and  for  which  he  had 
not  received  an  adequate  compensation.  This,  as  it 
seems  to  us,  is  the  true  principle  upon  which  evidence 
of  usage  is  admitted  as  to  goods  lashed  upon  deck.  They 
are  not  in  the  part  of  the  ship  where  goods  are  usually 
carried,  they  are  in  more  than  usual  peril,  and  an  usage 
that  they  are  not  covered  by  an  ordinary  policy  upon 
goods,  but  that  they  require  a  distinct  explanation  to  the 
underwriter  of  the  part  of  the  ship  in  which  they  are  to  be 
carried,  or  (where  that  will  imply  the  same  information)  of 
the  nature  of  the  goods,  is  not  at  variance  with  any  part 
of  the  policy,  is  essential  to  that  information  which  the 
underwriter  ought  to  receive  to  enable  him  to  estimate  the 
risque  and  calculate  the  premiums,  and  is  a  portion  of  that 


(a)  Pp.  553  to  559.        (b)  Pp.  1032  to  1038.        (c)  Pp.  36, 3?. 
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fidrness  which  ought  to  be  rigidly  observed  upon  all  these  Exch,  of  PUar, 
contracts.  The  policy  is  upon  goods  generally,  and  the 
usage  explains  what  description  of  goods  is  intended, 
viz.  goods  of  ordinary,  not  of  extraordinary  danger.  We 
are,  therefore,  of  opinion  that  the  evidence  of  usage  was 
properly  rejected. 

The  next  question  is,  upon  the  effect  of  the  memoran- 
dum **  free  from  average  under  3/.  per  cent.  The  me- 
morandum is  in  the  nature  of  an  exception.  The  policy 
is  general,  extending  to  all  losses,  the  memorandum  ex- 
cepts losses  where  each  or  all,  according  to  the  construc- 
tion to  be  put  upon  it,  are  under  3/.  per  cent.  The  rule 
of  construction  as  to  exceptions  is,  that  they  are  to  be 
taken  most  strongly  against  the  party  for  whose  benefit 
they  are  introduced.  The  words  in  which  they  are  ex- 
pressed are  considered  as  his  words,  and,  if  he  do  not  use 
words  clearly  to  express  his  meaning,  he  is  the  person 
who  ought  to  be  the  sufferer  (a).  The  words  here  used 
are  ambiguous,  capable  of  excluding  every  average  which 
per  se  is  under  31.  per  cent,  or  capable  of  including  every 
average,  however  minute,  if  the  aggregate  of  different 
averages  come  up  to  that  amount.  Usage  might  perhaps 
explain  the  ambiguity  and  shew  which  of  the  two  alterna- 
tives was  intended ;  but  there  was  no  evidence  of  usage. 
Emerigon  {b)  speaks  of  averages  in  the  plural^  as  if  it  was 
sufficient  if  the  aggregate  of  the  averages  amounted  to  3/. 
percent,;  but  he  does  not  appear  to  us  to  speak  upon  the 
subject  in  such  a  manner  as  to  justify  a  conclusion  either 
way  upon  the  point  in  question,  and  we  are  not  aware  of 
any  other  writer  of  authority  that  does.  In  the  absence, 
therefore,  of  usage  and  authority,  it  seems  to  us  that  we 
ought  to  rest  upon  the  rule  of  construction  we  have  men- 


(a)  2B.&C.  207;   6  B.  &  C. 
847,850,861. 


(6)  Cap.  12,  8. 44,  SubdivisioD, 


4. 
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^"^^gtf^^'  tioned,  and  according  to  that  rule  the  defendants  are  re- 

N^....^^..^  sponsible  if  the  aggregate  of  different  averages  comes  up 

Blackbtt  to  3i  p^  cent.    The  consequence  is,  that  the  rule  must 

KoYAL  be  discharged. 

Exchange  t»    i      i*     i.  j 

A84UIU  ca  Ivule  discharged.     . 


James,  Gent.,  r.  Child. 

ticlTai^  oflh^e""  -^^^^^''^^Tl/iS  oisumpnt  for  conveyancing  business. 

plaintiff's  de-  The  plaintiff  had,  in  pursuance  of  the  rule,  T.  T*  1  fflU. 

three  folios!  the  ^  (^)*  delivered  with  his  declaration  a  notice  that  the  full 

the*'^\Jntiff'io*'  particulars  of  the  plaintiff^s  demand  exceeded  three  folios* 

deliver  to  the  and  Stated  generally,  that  the  plaintiff's  claim  was  for  the 

defeDdant  full  ^  „  .  iii.j**  •.  \       %    ^   -r 

parUcuiars  of  bis  sum  of  ooi.  1^*  J  ^.  for  convcyancmg,  between  the  1st  Jaim' 

fenZ^pJing'  ^"^V^  ^^^^^  ^"^  ^^^  ^«t  January,  1830.  A  summons  for 
the  costs  of  the    further  particulars,  with  dates  and  items,  had  been  at- 

particulars,  and, 

if  necessary,  tended  before  a  Baron,  and  an  aflidavit  of  the  defendant 
Uceof^^^even  ^^  suppoft  thereof  had  been  produced,  stating  that  he  had 
though  the  de-    ^^^  ^^  ^\^^  \^^^  ^f  jjjg  rccoUection  and  belief*  received  any 

fendant  has  had  '  '  ^ 

full  particulars     Other  accouut  or  bill  whatsoever*  save  two  accounts  an* 

of  the  account  i    /     *  •   i  i  /•     t  # 

before  action  nexcd  (which  wcre  general  statements  of  the  amount  of 
brought.  ijjjig  jjjigggj  iQ  haye  been  delivered),  and  that  it  was  ne- 

cessary for  him  to  have  the  particulars  of  the  items  of  such 
bills  for  his  defence.  This  was  met  by  a  coimter  aiBda- 
vity  that  particulars  of  the  bills  had  been  delivered  four 
years  ago,  and  that  the  particulars  of  the  58/.  \s.\\d.  had 
been  for  some  time  delivered  to  the  defendant.  The  learn- 
ed Baron  declined  to  make  an  order. 

Chilton  moved  for  a  rule  to  shew  cause  why  full  particu- 

(«)  Ante,  Vol.  1,  p.  4/0. 
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lars  should  not  be  delivered,  and  contended,   that,  in  all  ^^^J^ff^^^ 
cases,  according  to  the  spirit  of  the  new  rule,  full  particu-     v^..,.^^,^.^ 
lars  should  be  delivered,  if  required  by  the  defendant,        James 
whether  he  had  previously  had  an  account  rendered  or        cuild. 
not,  and  that  the  restriction  to  three  folios  was  intended 
for  the  benefit  of  the  defendant,  who  was  not  to  be  put  to 
the  expense  of  a  longer  particular  if  he  had  already  a  full 
account  in  his  possession. 

[Bayleffi  B. — It  may  be  that  the  defendant  has  had  the 
particulars  of  the  account  and  mislaid  them.  At  chambers, 
I  have  granted  such  applications  as  the  present,  upon  the 
terms  of  the  defendant  paying  the  costs  of  the  particulars, 
and,  if  necessary,  taking  short  notice  of  trial. 

Vaughan^  B. — I  have  adopted   the  same  course  at 
chambers]. 

A  rule  niH  was  granted  upon  these  terms,  and  cause 
having  been  shewn  by  E.  V*  Williams,  the  Court  made 
the  rule — 

Absolute  (a). 

(a)  Before  the  late  mle  H.  T.  2  had  had  particulars,  or  had  mislaid 
W«4^  S.47,  ontcy  p.  181,  it  was  ne-  theiD,  or  was  not  suffideotly  ac- 
cessary in  the  Exchequer  to  have  an  quainted  with  the  demand,  so  as 
affidavit  that  the  defendant  never  safely  to  proceed  to  trial. 
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IN  THE  EXCHEQUER  CHAMBER. 

(In  Error  from  the  Court  of  King's  Bench). 


GiBB  V.  Mather  and  Others. 

Where  a  bill  AsSUMPSIT  against  the  plaintiff  in  error  (the  defend- 

drawn  with 'the  ant  below),  as  drawer  of  a  bill  of  exchange,  payable  to  his 

my'ordeHn  *°  ^^"  order  "  in  IiOnrfoii,"  and  accepted  payable  at  Messrs. 

L(mdonj"\n  the  Jones,  Lloyd,  Sc  Co..  bankers,  London^  and  directed  to  the 

body  of  the 

bill,  and  direct-  drawee,  payable  in  London,     The  presentment  to  the  ac- 

ed  to  the  draw-  i*r>  vin.i  «>• 

ees "  payable  in  ccptor  was  made  in  Liverpool f  and,  for  the  purpose  of  rais- 
a^'^d'ar"  ^"8  ^^^  question  whether  this  was  a  sufficient  presentment 
Metsrs.  /.,  L,,    %o  charge  the  drawer  (the  defendant  below),  at  the  trial  be- 

4"  Co.,  bankers,       g*  -n        w         -r  i  r  r  a       •  loarx  l_«ll 

London:-'Heidf  forc  Farke,  J.,  at  the  Lancaster  Lent  Assises,  looO,  a  biU 

ment'a?T,X    ^^  exceptions  was  tendered. 

4-  Co,%  was  ne-       'y|jg  plaintiffs  (below)  were  partners  together  in  trade, 

cessary  to  charge  *^  ^  '  ■  °    ^ 

the  drawer;  and  holders  of  a  certain  bill  of  exchange,  which  wa%  as  fol- 
cumsttnce  of  'o^s : — (that  is  to  Say),  "  Liverpool^  ^7 ih  September,  1828— 
ing  n^oiUter  Fourmonths  after  date,  pay  to  the  order  of  myself  in  ionrfbii, 
it  after  such  ac-   175/,  ]0s. — Value  received  in  timber— -Dttncaii  Gibb. — 

ceptance,  made     «^--  »x.  »it« 

no  difference.      To  Messrs.  Chapman  ^  Faircloughy  Liverpool,  payable  m 

London;*  which  bill  was  accepted  as  follows: — (that  is  to 
say),  '*  Accepted  at  Messrs.  Jones,  Lloyd,  ^  Co.,  bankers, 
London — Chapman  %  Fairclough" — And  indorsed  as  fol- 
lows : — (that  is  to  say), "  P.  pro.  Duncan  Gibb,  John  Kemp' 
ster"  The  defendant  (below)  himself  presented  the  bill  for 
acceptance,  and  himself  received  back  the  bill  from  the  ac- 
ceptors accepted.  The  bill  was  presented  at  Liverpool  to 
the  acceptors  for  payment  on  the  30th  day  of  January, 
1829,  on  which  day  the  bill  had  accrued  due;  and  the  ac- 
ceptors refused  to  pay  the  same;  and  notice  was  given  on 
the  30th  day  oi  January,  1829,  by  the  plaintiffs  (below)  to 
the  defendant  (below),  of  the  presentment  of  the  bill  to  the 
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acceptors,  and  of  their  refusal  to  pay  the  same.  The  hand-  ^k«?a.  Chamber, 
writing  of  the  several  parties  to  the  bill  and  the  authority 
of  Kempsier  were  proved.  The  learned  Judge  delivered 
his  opinion  to  the  Jury,  that,  upon  this  evidence,  the  plain- 
tiffs (below)  were  entitled  to  a  verdict.  Upon  this  direc-* 
tion,  the  Jury  found  a  verdict  for  the  plaintiffs  (below),  and 
a  bill  of  exceptions  was  tendered  and  sealed;  and  judgment 
having  been  entered  up,  a  writ  of  error  was  brought,  which 
was  now  argued  by — 

Kelly ^  for  the  plaintiff  in  error. — ^The  single  question  in 
this  case  is,  whether,*  on  a  bill  whereby,  in  the  body  of  the 
bill,  the  drawee  is  required  to  pay  to  the  order  of  the  draw- 
er in  London,  and  which  bill  is,  in  compliance  with  such 
direction  of  the  drawer,  accepted  by  the  drawee  payable 
at  a  particular  place  in  London,  it  be  necessary,  to  charge 
the  drawer,  to  prove  a  presentment  in  London.  That 
question  depends  on  two  propositions.  It  is  submitted  on 
the  part  of  the  plaintiff  in  error— ^r«^,  that,  before  the  late 
statute,  1  &  2  Oeo.  4,  c.  78,  it  would  have  been  necessary 
CD  a  bill  so  drawn,  to  shew  a  presentment  in  London — and| 
secondly,  that  the  statute  does  not  affect  drawers. 

Before  the  case  of  Rowe  v.  Young  (a),  considerable  dif- 
ficulties prevailed  as  to  the  effect  of  acceptances  at  a  par- 
ticular place.  It  was  held  by  the  Court  of  Common  Pleas, 
that,  even  to  charge  an  acceptor,  it  was  necessary  to  shew  a 
presentment  at  the  place*  The  Court  o(  King's  Bench,  on 
the  other  hand,  in  several  cases  held  that  such  acceptances 
were  general,  and  that  the  acceptor  was  liable  as  on  a  duty 
to  pay  everywhere.  In  the  case  of  Rowe  v.  Young,  the 
House  of  Lords  upheld  the  opinion  of  the  Common  Pleas. 
But,  whatever  difference  had  prevailed  on  this  subject,  no 
difference  or  difficulty  existed  where  the  bill  in  its  body  con- 
tained a  direction  to  the  acceptor  to  make  his  acceptance 
payable  at  a  particular  place.     Saunderson  v.  Bowes  {b), 

{a,  2  Brod.  &  Bing.  165.  (6)  14  East,  500. 
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^<*j^«**^  Roche  T.  Campbell  {a),  and  many  other  cases,  clearly  es* 

taUish  the  principle  that  the  naming  the  place  in  the  body 
of  the  instrument  makes  the  place  material  as  affecting  the 
rights  of  the  particular  parties.  Saunderson  v.  Bowes  wa« 
an  action  against  the  maker;  and  Roche  v.  Campbell  waa 
against  the  indorsee  of  a  promissory  note;  and  the  principle 
of  these  decisions  applies  still  more  strongly  to  the  case  of 
the  drawer  of  a  bill|  who  is  only  liable  on  the  default  of  the 
acceptor  in  paying  the  bill,  when  a  proper  presoitment  is 
made  at  the  place  named.  It  appears,  therefore,  that,  what- 
erer  difference  existed  between  the  two  Courts,  as  to  the 
necessity  of  a  presentment  at  a  particular  place  on  a  spe* 
cial  acceptance,  there  was  no  doubt  as  to  the  necessity  of 
a  presentment  at  the  place  named  in  the  body  of  a  bill  or 
note*  The  difficulty  was,  as  to  charging  the  acceptor^ 
there  was  none  as  to  the  drawer:  and  the  oonsideratioii 
of  this  being  the  state  of  the  law  before  the  passing  of  the 
statute  1  &  2  Geo.  4,  c.  78,  is  material  towards  the  proper 
understanding  of  the  object  of  that  atatote. 

In  the  recitals  of  the  statute,  as  well  aa  in  the  enacting 
part,  no  mention  whatever  is  made  of  the  drawer.  The 
acceptor  alone  is  referred  to,  and  the  statute  gives  to  the 
acceptor  the  power  of  limiting  his  responsibilityi  so  as  to 
relieve  himself  from  the  inconveniences  refierred  to  in  the 
opinions  of  the  Judges  in  Rowe  v.  Youngs 

The  statute  recites  the  inconveniencies  of  aeceplors 
only;  and  it  does  not  at  all  aflfeet  drawers,  who  are  not  even 
mentioned  in  it,  and  about  whom  no  difference  of  opinion 
had  previously  existed.  It  may  fairly  be  contended,  there* 
fore,  that  the  statute  did  not  contemplate  the  ease  of  a 
drawer,^  to  whom  no  power  is  given  by  the  statute  to  pro- 
tect himself  and  limit  his  liability,  and  who  can  only  do 
so  by  expressing  such  restriction  in  drawing  the  bilL  He 
had  this  power  before  the  statu  t'e,  and  he  retains  it  not* 

(rt)  3  Cainpb.  248;  and  see  Hodge  v.  FUlis,  3  Campb.  462. 
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withstanding  the  statute.    A  drawer  who  passes  a  bill  of  ***i^"**^* 

this  description,  promises,  in  effect,  that  he  will  pay  it,  if 

the  drawee  do  not  pay  on  a  presentment  at  a  particular  place 

and  time,  and  due  diligence  be  used  and  notice  giveiu  An 

acceptor,  then,  cannot  surely  be  allowed  to  enlarge  the 

extent  of  the  drawer's  liability  by  his  acceptance,  which 

would  be  the  effect  of  holding  that  the  drawer  in  this  case 

was  liable,  without  a  presentment  in  London.    The  drawer 

may  have  drawn  in  this  form,  because  he  knew  that  the 

drawee  had  fiinda  in  London.    He  may  be  aware  that  the 

drawee  has  money  in  a  London  banker^s  hands,  and  his 

lialnlity  would  be  very  considerably  increased,  if  he  were 

liable  on  a  presentment  at  any  other  place. 

In  this  particular  case,  it  is  stated,  that  the  bill  was  ac- 
cepted before  it  passed  out  of  the  hands  of  the  defendant 
(below),  the  drawer,  and  it  will  perhaps  be  contended,  that 
his  knowledge  of  the  mode  in  which  it  was  accepted  will 
make  him  liable  on  the  presentment  in  questiiHi.  The  case, 
however,  must  be  decided  by  the  general  rule  to  be  adopted 
in  construing  instruments  of  this  nature.  It  may  be  said, 
that  some  recent  decisions  (a)  have  established  that  such 
a  presentment  as  the  present  is  good  as  against  the  acoep* 
tor,  but  there  is  no  authority  whatever  to  shew  that  it  is 
good  as  against  a  drawer. 

In  the  case  of  Rowe  v.  Young,  Mr.  Justice  Bayley 
said  (&)—'*  The  effect  of  such  an  acceptance  is  this:  that, 
to  entitle  the  holder  to  sue  the  drawer  or  indorser,  it  casts 
an  obligation  upon  him  to  present  the  bill  at  Sir  John  Per^ 
ring  Sf  Co.'s  for  payment,  but  that,  as  against  the  acceptor 
himself,  the  holder  is  not  bound  so  to  present  it."  The 
majority  of  the  Judges  held,  in  that  case,  that  the  accep- 
tor  was  not  Uable  without  such  a  presentment;  but  it  was 
considered  as  clear,  that  the  drawer  was  not  liable  under 


(it)  Selbif  V.  Eden,  3  Bing.  61 1 ;   Fayle  v.  Bird,  6  B,  &  C.  631. 

(6)  2Brod.&  Bing.  231. 
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Bxch.  Chamher^  the  circumstances.    Here,  the  contract  of  the  drawer  ap* 
1832.  *^ 

pears  on  the  bill,  and  the  bill  only,  and  cannot  be  alter* 

ed  by  the  acceptance.     The  presentment  is  a  condition 

precedent,  and  must  be  shewn.     As  against  the  acceptor, 

the  necessity  of  a  presentment  at  the  particular  place  is 

taken  away  by  the  statute,  but,  as  to  the  drawer,  the  law 

remains  unaltered. 

Roscoe,  contra. — This  being  a  general  acceptance,  by 
^  the  operation  of  the  statute  1  &  2  Oeo.  4,  c.  78,  the 
drawer  is  not  discharged  by  the  want  of  a  presentment  in 
London.  The  liability  of  the  drawer  is,  to  pay  the  bill,  if, 
in  case  of  a  proper  presentment  to  the  drawee  or  acceptor, 
he  neglects  to  pay  it.  The  question,  therefore,  in  this 
ease  is,  whether  there  has  been  a  proper  presentment.  If 
the  bill  did  not  require  a  presentment  in  London^  in  order 
to  charge  the  acceptor,  it  did  not  require  a  presentment  in 
London^  in  order  to  charge  the  drawer*  Where  the  ac- 
ceptance is  special,  the  presentment  must  be  at  the  place 
indicated,  to  charge  either  the  acceptor  or  the  drawer; 
where  it  is  general,  no  presentment  is  necessary,  as  against 
the  acceptor;  and,  as  against  the  drawer,  a  presentment  to 
the  acceptor  any  where  is  good.  But,  according  to  the 
argument  for  the  plaintiff  in  error,  this  acceptance  is  both 
special  and  general;  special,  as  it  regards  the  drawer;  ge- 
neral, as  it  regards  the  acceptor.  There  is  no  authority 
for  such  a  distinction  as  this.  That  this  acceptance  is 
general,  appears  from  the  cases  of  Selby  t*  Eden  (a),  and 
Faylev,Bird{b). 

[Tindal,  C.  J. — In  Fayle  v.  Bird^  Lord  Tenter  den  ob- 
served, that,  but  for  the  case  of  Selby  v.  Eden,  he  should 
have  entertained  some  doubt  if  the  case  was  within  the 
provisions  of  the  statute.] 

But  it  is  said  that  the  request  to  pay  is  conditional  in 

(a)  3  Bing.  61 1.  (h)  6B.8l  C.  531. 
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the  body  of  the  bill,  which  requires  the  acceptor  to  pay  in  Sxeh.  Chamber, 

London.     The  condition  of  the  bill  is  complied  with  by 

the  acceptance  as  it  stands,  though  it  should  be  held  to  be 

a  general  acceptance;  for,  the  effect  of  it,  in  law,  is,  that 

the  bill  may  be  presented  for  payment  either  in  London 

or  to  the  acceptor  personally. 

It  is  frequently  matter  of  convenience  that  the  holder  of 
a  bill  should  be  able  to  receive  payment  in  London,  which 
is  the  reason  for  inserting  the  condition  in  the  bill;  but 
that  object  is  equally  attained,  though  he  may,  at  the 
same  time,  have  the  additional  power  of  presenting  it  per- 
sonally to  the  acceptor.  The  drawee,  by  accepting  the 
bill  in  this  manner,  complies  with  the  request  of  the  drawer, 
and,  at  the  same  time,  incurs  an  additional  liabiUty,  which 
is  not  injurious  to  the  drawer. 

But,  supposing  the  bill  to  be  such  as  to  require  the 
drawee  to  accept  it  payable  in  London  only,  and  not  to  ac- 
cept it  so  as  to  make  a  presentment  in  any  other  place  suf- 
ficient, two  questions  arise— first,  whether  the  drawee  has 
complied  with  that  request — and,  secondly^  supposing  that 
he  has  not  done  so,  whether  the  drawer  is  discharged. 
In  order  to  make  this  a  special  acceptance,  so  as  to  render 
a  presentment  in  London,  and  there  only,  necessary,  the 
drawee  ought  to  have  complied  with  the  requisitions  of 
the  stat.  ]  8c2  Geo*  4,  c.  78,  which  requires  the  addition  of 
the  words  "  only,  and  not  otherwise  or  elsewhere."  Hav- 
ing neglected  to  insert  these  words,  the  acceptance  is  ge- 
neral. 

[Bayley,  B. — Suppose  a  bill  drawn — "  Pay  to  my  or- 
der, at  No.  32,  Cornhill,  London,'^  and  accepted  gene- 
rally?] 

In  such  case,  a  presentment  to  the  acceptor  any  where 
would  be  good.  The  holder  ought  to  require  him  to  accept 
it  in  the  terms  of  the  stat.  1  &  2  Geo,  4,  c.  78,  payable  at 
32,  Comhill  only,  and  not  otherwise  or  elsewhere,  and,  on 
refusal,  might  resort  to  the  drawer.  In  this  case,  the  holder 
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Kxeh.  Chamber,  chose  to  take  B  general  acceptance,  varying  from  the  terms 

of  the  bill  (supposing  the  argument  on  the  other  side  to 
be  correct,  that  the  bill  requires  a  payment  in  London 
only);  and  the  next  question  is,  whether,  by  such  an  ac- 
ceptance^ and  a  presentment  in  pursuance  of  it,  the  drawer 
is  discharged. 

There  are  many  cases  in  which,  notwithstanding  a  va- 
riation in  the  acceptance  from  the  terms  of  the  biU|  the 
drawer  has  been  held  liable  on  a  presentment  according 
to  the  acceptance. 

[Lord  Lyndhurst. — I  agree  you  may  vary  by  restricting, 
but  not  by  extending  the  liability.] 

The  question,  whether  a  variation  in  the  acceptance, 
with  regard  to  the  place  of  payment,  discharges  the  drawer, 
was  put  by  the  Judges  in  the  case  of  Roiee  v.  Youngs  and 
it  was  the  opinion  of  several  of  their  Lordships,  that  such 
variation  will  not  discharge  the  drawer,  unless  he  is  in- 
jured by  it.  Now,  in  this  case,  it  appears,  that  the  drawer 
could  not  have  been  injured;  for,  upon  the  bill  of  excep- 
tions, it  will  be  seen  that  the  acceptance  was  made  while 
the  bill  was  in  the  hands  of  the  drawer.  He  cannot,  there^ 
fore,  now  say  that  he  was  injured  by  a  variation  of  which 
he  approved. 

There  is  nothing  in  the  statute  1  &  S  Geo*  4,  c.  78,  to 
shew  that  it  was  not  intended  to  apply  to  the  drawer 
as  well  as  the  acceptor;  nor  could  the  statute  affect  the 
liability  of  the  latter,  without  also  affecting  that  of  the 
former. 

It  was  unnecessary  to  provide  specifically  for  the  case 
of  the  drawer,  since  his  liability  depends  upon  that  of  the 
acceptor.  The  words  of  the  statute  are  very  general,  and 
enact,  that  an  acceptance  like  the  present  shall  be  taken 
to  be  a  general  acceptance,  <'  to  all  intents  and  purposes."* 

Kelly  replied. 

Cfir.  adv.  vuli. 
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The  judcntnent  of  the  Court  was  now  delivered  by  Tin-  Ejfch,  Chamber, 

DAL,  C  J. 

This  was  an  action  by  the  indorsees  against  the  drawer 
of  a  bill  of  exchange  after  non*payment  by  the  acceptors. 
Upon  the  trial  of  the  cause,  it  appeared  upon  production 
of  the  bill  that  the  drawer,  in  the  body  of  the  bill,  re- 
quired the  drawee  to  pay  to  the  order  of  himself  *'  in 
Lofuhm,'*  the  sum  mentioned  therein ;  that  the  bill  was 
addressed  to  Messrs.  Chapman  ^  Fairclough,  Liverpool^ 
with  the  additional  words  *^  payable  in  London,*^  and  that 
it  was  by  them  accepted  **  at  Messrs.  Jones,  Lloyd,  ^  C0.9 
bankers,  London"  It  appeared  further,  that,  upon  the 
day  the  .bill  became  due,  it  was  presented  for  payment  to 
the  acceptors  at  Liverpool,  who  refused  payment,  and  that 
due  notice  of  such  refusal  was  given  to  the  defendant. 
The  learned  Judge  who  tried  the  cause  directed  the  Jury 
that  the  evidence  above  stated  was  sufficient  to  entitle  the 
plaintiffs  to  recover,  and  the  Jury  found  their  verdict  for 
the  plaintiffs  below.  The  propriety  of  this  direction  now 
comes  before  us,  upon  a  bill  of  exceptions  tendered  by  the 
defendant  below;  and  the  question  raised  for  our  consider- 
ation is  this — whether,  in  an  action  against  the  drawer  of  the 
bill  above  set  forth,  on  the  ground  of  non-payment  by  the 
acceptors,  it  is  or  is  not  necessary  to  prove  a  presentment 
for  payment  at  the  banking-house  in  London,  where  the 
same  is  made  specially  payable  by  the  acceptance.  And 
we  are  all  of  opinion  that  such  special  presentment  is  ne- 
cessary, in  order  to  enable  the  holder  to  recover  against  the 
drawer  of  the  bill. 

Before  the  passing  of  the  statute  1  &  2  Geo.  4,  c.  78, 
it  was  a  subject  of  considerable  doubt  in  the  Courts  of  law, 
whether,  in  the  case  of  a  bill  drawn  generally,  but  accept- 
ed payable  specially  at  a  particular  place,  an  action  could 
be  maintained  against  the  acceptor,  without  averring  in  the 
declaration,  and  proving  at  the  trial,  a  presentment  for  pay- 
ment at  the  place  where  the  drawee  had,  by  his  accept- 
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Exeh.  Chamber,  ance  made  the  bill  payable.     Upon  that  point,  the  Court 

of  Common  Pleas  had  held  a  presentment  of  the  bill  at  the 
place  named  in  the  acceptance  to  be  necessary,  on  the 
ground  that  it  was  a  qualified  acceptance  only;  the  Court 
of  King's  Bench,  on  the  contrary,  had  held  it  was  unneces- 
sary to  make  any  such  presentment,  on  the  ground  that 
the  acceptance  was  a  general  acceptance,  with  a  mere  in- 
timation of  a  place  of  payment,  if  the  holder  thought  pro« 
per  to  apply  there.  The  conflicting  opinions  of  the  two 
Courts  upon  that  point  were  set  at  rest  before  the  framing 
of  the  statute,  by  the  judgment  of  the  House  of  Lords  in 
the  case  of  Rowe  v.  Young  (a),  by  which  judgment  the 
opinion  held  by  the  Court  o(  Common  Pleas  y^aa  decided  to 
be  the  law  of  the  land.  But  the  doubt  which  had  been 
formed  was  confined  to  the  case  where  the  question  arose 
between  the  holder  and  the  acceptor.  In  cases  between 
the  indorsee  and  the  drawer  upon  a  special  acceptance  by 
the  drawee,  no  doubt  appears  to  have  existed,  but  that 
a  presentment  at  the  place  specially  designated  in  the  ac- 
ceptance was  necessary,  in  order  to  make  the  drawer  liable 
upon  the  dishonor  of  the  bill  by  the  acceptor.  Still  less 
did  the  doubt  ever  extend  to  cases  where  the  drawer  di- 
rected, by  the  body  of  the  bill,  that  the  money  should  be 
payable  at  a  particular  place;  in  such  a  case,  all  the  Courts 
at  Westminster  agreed  that  the  presentment  must  be  made 
at  the  place  specially  designated  in  the  bill  itself.  This  had 
been  decided  in  the  Court  of  King's  Bench,  in  the  case  of  a 
banker's  promissory  note  which  was  made  payable  at  a  cer- 
tain place  named  in  the  body  of  the  note  (6).  The  same 
doctrine  was  also  laid  down  in  the  case  of  Roche  v.  Camp-' 
bell{c),  where  the  action  was  brought  by  the  indorsee  of 
the  note  against  the  indorser.  Now,  no  distinction  as  to 
this  point  can  be  taken  between  the  drawer  of  a  bill  of  ex- 


(«)  2  Brod.  &  Bing.  Rep.  165.       East,  5(kl 

(6)  See  Saunderson  v.  Bowes,  14  (c)  3  Campb.  24?. 
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change  and  the  indorser  of  a  promissory  note.     As  to  their  Exck.  Chamber, 
liability  to  the  holder,  they  stand  precisely  in  the  same  si- 
tuation.    It  is  the  acceptor  of  the  bill  and  the  maker  of  the 
note  who  are  primarily  liable  to  the  holder;  and  the  drawer 
of  the  bill,  like  the  indorser  of  the  note,  does  not  become 
liable  until  there  has  been  a  due  presentment  made  to  the 
party  liable  in  the  first  instance  to  pay  the  bill.     The  law, 
therefore,  which  applies  to  the  indorser  of  the  note,  will 
also  govern  the  case  of  the  drawer  of  a  bilL     Such,  then, 
being  the  state  of  the  drawer's  liability  at  the  time  the  sta- 
tute was  passed,  it  must  sti|l  remain  the  same,  unless  the 
statute  has  made  an  alteration  therein.     But  it  appears  to 
us  that  the  statute  neither  intended  to  alter,  nor  has  it  in 
any  manner  altered,  the  liability  of  drawers  of  bills  of  ex- 
change, but  that  it  is  confined  in  its  operation  to  the  case 
of  acceptors  alone.     The  title  of  the  act  is,  An  Act  to  re- 
gulate acceptances  of  bills  of  exchange;  and — after  recit- 
ing that  it  has  been  adjudged,  that,  where  a  bill  is  accepted 
payable  at  a  banker  s,  the  acceptance  thereof  is  not  a  ge- 
neral, but  a  qualified  acceptance;  but  that  a  general  prac- 
tice and  understanding  had  prevailed  amongst  merchants, 
that  such  acceptance  was  a  general  acceptance — it  pro- 
ceeds to  enact,  that,  after  the  passing  of  that  act,  such  an 
acceptance  shall  be  deemed  and  taken  to  be,  to  all  intents 
and  purposes,  a  general  acceptance  of  such  bill,  unless  the 
acceptance  is  restricted  to  payment  at  the  particular  place, 
by  the  words  and  in  the  manner  directed  in  the  act.     The 
very  reference  in  the  statute  to  the  adjudication  by  law, 
imports  that  the  Legislature  intended  the  statute  to  apply 
to  those  cases  only  in  which  doubts  had  previously  exist- 
ed, and  which  had  been  adjudged  in  law ;  not  to  cases  like 
the  present,  which  were  free  from  doubt  at  the  time  of 
passing  the  act.     Again,  the  enactment  comprehends  in 
terms  the  cases  of  acceptors,  and  acceptors  only,  and  is  si- 
lent altogether  upon  the  subject  of  the  liability  of  drawers 
and  indorsers.     It  foresees  the  inconvenience  which  is  cast 

VOL.  II.  T 
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Bx€k.chambir,  upoD  acceptors  by  the  enactment  that  an  acceptance  of  a 

bill  payable  at  a  particular  house,  shall  thenceforth  be  con- 
sidered as  a  general  acceptance;  and  it  gires  the  acceptor 
the  power  of  protecting  himself  against  such  inconvenience, 
by  the  use  of  restrictive  words  in  his  acceptance.  But  the 
inconvenience  is  as  great  to  the  drawer  as  to  the  acceptor. 
If  the  drawer  has  directed  his  money  to  be  paid  at  a  par- 
ticular place,  and,  after  an  acceptance  made  payable  at  that 
place,  the  bill  should  be  returned  to  him  dishonoured  with- 
out a  presentment  at  the  house  where  it  is  made  payable, 
it  is  as  great  a  hardship  upon  him  as  the  act  had  contem- 
plated and  provided  fcur  in  the  case  of  the  acceptor.  If, 
then,  the  statute  had  intended  the  enactment  to  apply  to 
the  case  of  the  drawer,  we  cannot  but  think  the  same 
protection  would  have  been  given  to  the  drawer,  which 
had  been  given  in  terms  to  the  acceptor  of  the  biU. 

One  argument  advanced  on  the  part  of  the  defendant 
in  error  is,  that  the  acceptor  has  varied  his  acceptance 
from  the  original  terms  in  which  the  IhU  was  drawn  ^  and, 
as  the  drawer  has  been  contented  to  take  back  the  biD 
with  such  varied  acceptance,  it  must  now  be  considered 
as  a  general  acceptance,  under  the  operation  of  the  late 
statute.  But  tiie  answer  to  this  argument  seems  to'  be, 
that  the  direction  contained  in  the  body  of  the  hill  it  not 
altered  or  varied  by  the  terms  of  the  acceptance  any  fur* 
ther  than  was  necessary  for  the  benefit  of  tiie  drawer  and 
of  all  subsequent  parties.  The  drawer  directed  the  drawee 
to  pay  the  money  in  London,  the  drawee  accepts,  speci* 
fying  the  particular  house  in  London  at  which  he  intends 
to  pay  the  bill;  without  such  specification,  the  acceptance 
might  be  useless,  from  its  generality;  and  the  form  of  the 
bill  implies,  that  the  drawer  expected  and  intended  the 
drawee  to  make  it  payable  in  London. 

We  therefore  think,  that,  as  no  presentment  was  made 
at  tiie  house  of  die  bankers  in  London^  where  the  acceptor 
had  undertaken  to  pay  it,  the  liabiEty  of  the  drawer  never 
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arose,  and  consequently,  that  the  judgment  which  has  Sxeh,  Chamber, 
been  giv«n  for  the  plaintiff  below,  must  be  reyersed. 

Judgment  reversed. 


Trafford  and  Others  r.  The  King,  on  the  Prosecution 
of  the  Trustees  of  the  late  Duke  of  Bridgewater. 

[In  Error  J  from  the  Court  of  King  s  Bench*'\ 

JLNDICTMENT  for  a  nuisance.    The  first  count  of  the  A  proprietor  of 
indictment  stated,  that,  after  the  passing,  of  a  certain  act  of  river  hMaright* 
Parliament,  passed  in  the  second  year  of  the  reign  of  his  late  ^  »"« the 

^  D>nfci|  fromnme 

Majesty,  King  George  the  Third,  to  enable  the  most  noble  time,  is  occa- 

Ftameisy  Duke  of  Bridgewater^  to  make  a  navigable  cut,  quireTupoahi* 

or  canal,  from  Lmgford  Bridge,  in  the  township  of  Strei-^  TwISllll  Ae" 

ybrel,  in  the  county-palatine  of  Lanetuterf  to  the  river  flood  water 

Mersey,  at  a  place  called  the  Hempsiones,  in  the  town-  banks,  and  to 

ship  of  HaUon,  in  the  county  of  Chester,  and  within  the  SJ^S^tl^ 

times  in  the  said  act  in  that  behalf  limited,  to  wit,  in  the  ^^:  ^^^  ^^ 

'  tingle  restnc- 

year  of  our  Lord,  1768,  a  cut,  or  canal,  from  Longford  tjon,  that  be 

does  not  there- 
by occasion  an 
i^nry  to  the  fauids  and  property  of  other  persons;  and  if,  being  in  the  actual  exercise  of  this  right. 
Ml  aqoedoct  and  embankment  be  built  lower  down  the  river,  it  will  be  subject  to  the  enjoyment  of 
•ttdi  rights  as  the  landholder  possessed  at  the  time  when  it  was  constructed. 

If  an  aqueduct  be  built,  so  as,  in  times  of  flood,  to  pen  back  the  water  of  a  river,  and  cause  it 
to  ovorlow  the  lands  of  the  adjoining  proprietDii,  they  may  raise  fenders  to  protect  their  lands, 
even  though  the  water  of  the  river  be  thereby  forced  against  and  endanger  the  aqueduct,  unless, 
hj  the  construction  or  raising  of  the  fenders,  the  proprietors  impede  what  was,  before  the  erec- 
fkm  at  the  aqueduct,  the  aodeat  and  accustomed  course  for  the  escape  of  the  water  in  times  of 
flood. 

Wllere^  dierslbre,  upoo  an  indictment  against  the  proprietors  of  land  acyoining  a  public  navi- 
gatioD,  for  a  nuisance  in  erecting  and  continuing  fenders  on  the  banks  of  a  river,  whereby  the 
water  of  the  river  was  fbrced  against  the  sides  and  aqueduct  of  the  canal,  it  appeared  that  the  canal 
was  carried  across  the  river  and  a4joining  valley  by  means  of  an  aqueduct  and  embankment,  in 
whidi  were  several  arches  and  culverts ;  that  a  brook  fell  into  the  river  above  its  point  of  intersec- 
tiaa  with  fSbm  canal,  and  that,  in  tianes  of  flood,  the  water,  which  was  penned  back  into  the  brook, 
overflowed  its  banks,  and  was  carried,  by  the  natural  level  of  the  country,  through  the  arches  in 
the  cfDbtnkroent  to  the  river,  doing  much  damage  to  the  lands  over  which  it  passed ;  that  the  aque- 
fluct  was  snflkicnt  for  the  passage  of  the  water  at  all  times,  except  in  times  of  high  flood;  and 
that,  oo  either  side  of  the  river  and  brook,  there  were  fenders  to  prevent  the  waters  from  over- 
JflowiBg  the  lands  ai^cniiing^  which  fenders  had  been  raised  from  time  to  time,  as  occasion  requir- 
ed: but  it  did  not  appear  whether  the  raising  of  the  fenders  was,  or  was  not,  an  accustomed 
nmge  beflire  the  construction  of  the  canal;  nor  what  was  the  andent  course  of  the  water  in  times 
of  flood;  nor  whether  the  raising  of  the  fenders  was,  or  was  not,  necessary,  in  consequence  of 
die  conitiiiclion  of  the  canal  i—Held,  that  no  judgment  could  be  given. 

t2 


268 


CASES  III  THl  EXCHSQUIR, 


*^*i«^^**^'  went  was  made  from  Longford  Bridgt,  in  the  town- 
v„    ^  '  ■/     ship  of  Strei/ordf  to  the  riTer  Mersey,  at  m  place  called 
Trafforo      ii^Q  Hempsiones,  in  the  township  of  Halton,  in  pinranance 
The  kiNo.     of  an  act  of  Parliament,  9  Geo.  8,c.  11;  and  all  the  liege 
subjects  of  our  lord  the  King,  since  the  making  of  the 
within-mentioned  canal,  hare  navigated,  and  ttill  do  navi- 
gate, the  same  with  boats  not  exceeding  thirty  tons  bur* 
then,  at  their  free  will  and  pleasure,  paying  therefore  the 
rates  and  duties  by  law  established.    The  canal  extends, 
in  a  direction  from  north  to  south,  for  half  a  mile  and  upp 
wards,  across  a  rale  in  the  township  of  Siretford,  through 
which  vale  the  river  Mersey  runs ;  and  the  canal  b  upon  the 
same  level  throughout,  and  is  raised  by  artificial  embank- 
ments on  each  side  thereof,  throughout  the  whole  of  the  said 
half  mile  and  upwards,  and  is  carried  across  the  river  by 
means  of  an  aqueduct  of  one  arch,  which  was  buik  at  the 
time  of  making  the  canal,  and  the  capacity  of  which  is 
79S  feet,  namely  642  feet  above  the  water,  and  150  feet 
below  the  water.    At  the  distance  of  about  4S0  yards  bam 
the  river,  towards  the  north,  the  canal  is  supported  ufcm 
three  arches  passing  under  it,  which  three  archea  were 
built  at  the  time  of  the  making  of  the  canal,  and  the  capacily 
of  which  is  1,507  feet,  namely,  58S  feet  above  the  water, 
904  feet  below  the  water;  and,  at  the  distance  of  about 
160  yards  from  the  river,  towards  the  south,  a  culvert 
passes  under  the  canal,  which  was  built  at  the  time  of  the 
making  of  the  canal,  and  the  capacity  of  which  ia  S5  foet; 
and  at  the  further  distance  of  about  300  yards  from  the 
said  culvert,  towards  the  south,  another  culvert  passes  un- 
der the  canal,  which  was  built  by  the  trustees  of  the  late 
Duke  of  Bridgewater^  the  proprietors  of  the  canal,  in  the 
year  1806,  the  capacity  of  which  is  69  feet.   Before,  and  at 
the  time  of  the  making  of  the  canal,  there  was  a  totA  across 
the  river,  at  the  spot  where  the  aqueduct  was  built  and  is 
now  situate ;  which  ford  was  used  by  the  occupier  of  the 
adjoining  lands  in  carting  hay  from  one  side  of  the  liver  to 
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the  other,  and  passed  in  a  slanting  direction  from  south-  ^*ch,  Chanber, 
east  to  north-west,  by  a  gradual  descent  to  the  water  on     s^..^^^..^ 
one  side,  and  a  gradual  rise  on  the  opposite  side.     The      Teafford 
river  flows  for  several  miles  in  a  northerly  direction,  to  a      The  Kina. 
point  at  which  it  is  joined  by  a  brooks  called  Choriion 
Brook f  flowing  into  the  river  in  a  direction  from  east  to 
west,  the  capacity  of  which  brook,  at  its  junction  with  the 
river,  is  equal  to  one-tenth  of  the  capacity  of  the  river  at 
the  same  junction;  and,  immediately  upon  the  junction  of 
the  brook,  the  river  makes  a  bend,  and  flows  in  a  westerly 
direction,  for  the  distance  of  about  800  yards,  until  it  ar- 
rives at  the  aqueduct ;  and,  after  passing  under  the  same,- 
flows  in  a  westerly  direction,  under  a  bridge  in  the  turn> 
pike  road  from  Manchester  to  AUringham, 

On  each  side  of  the  river,  and  also  of  the  brook,  there 
now  are  artificial  banks,  called  fenders,  made  for  the  pur- 
pose of  preventing  the  flowing  down  of  the  river  and  the 
brook,  in  times  of  flood,  from  overflowing  the  lands  re- 
spectively adjoining  the  same;  and  the  said  fenders  have, 
firom  time  to  time,  been  raised,  as  occasion  has  required,  by 
the  proprietors  and  occupiers  of  the  adjoining  lands;  and 
the  fenders  on  the  banks  of  the  river,  on  the  north  side 
thereof,  now  are  three  feet  higher  than  they  were  twenty 
years  ago;  and  the  fenders  on  the  banks  of  the  brook, 
on  the  north  side  thereof,  now  are  two  feet  three  inches 
higher  than  they  were  twenty  years  ago.  Near  to  the 
point  of  the  junction  of  the  river  with  the  brook,  a  na- 
tural ridge  of  high  land  runs  in  a  north-easterly  direction, 
from  the  river  towards  a  pool,  called  SaUy*$  Hole,  and 
within  two  hundred  yards  of  the  said  pool;  and  the  high 
lands  on  the  other  side  of  the  said  pool  ^each  to  within 
twenty  yards  of  the  said  pool,  leaving  a  space  of  two  hun- 
dred and  twenty  yards  of  low  land  between  the  said  two 
ridges  of  high  land;  the  natural  fall  of  the  lands  adjoining 
the  north  banks  of  the  river,  after  its  junction  with  the 
brook,  and  to  the  westward  of  the  said  natural  ridge  of 
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Exch.  Chamber,  high  land.  18  towards  the  said  three  arches  under  the  canal; 
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s^..^^^!^  and  the  natural  fall  of  the  lands,  west  of  the  said  low  land, 
Trafford  adjoining  the  said  pool,  is  towards  the  said  three  arches; 
.Tb€  Ktna.  and  that  the  natural  fall  of  the  lands,  east  of  the  said  low 
land,  adjoining  to  the  said  pool,  is  towards  the  brook;  and 
the  said  low  land  adjoining  to  the  said  pool  is  eight  inches 
and  one  quarter  of  an  inch  higher  than  the  land  imme- 
diately adjoining  and  under  the  north  bank  of  the  brook. 
Before  the  banks  of  the  river  and  of  the  brook  were 
raised,  as  above  mentioned,  the  water  of  the  river,  in  times 
of  flood,  was  frequently  penned  back  up  the  brook,  flow- 
ed over  the  north  bank  of  the  brook,  and  inundated  the 
lands  between  the  brook  and  the  low  land  adjoining  to 
the  said  pool,  called  Sally's  Hole^  and  continuing  to  rise, 
flowed  over  the  low  land  adjoining  to  the  said  pool,  and 
so  made  its  way,  passing  by  a  place  called  Turn  Momm 
House^  to  the  three  arches  above  mentioned,  and  afker 
passing  through  the  same,  flowed  along  a  low  tract  of 
land,  until  it  fell  into  the  river  again,  at  a  place  called 
Erinston,  at  the  distance  of  two  miles  from  the  said  three 
arches,  inundating  in  its  course,  both  above  and  below 
the  said  three  arches,  many  hundred  acres  of  land,  and 
doing  much  mischief;  and  the  lands  between  the  said 
pool,  called  Sallys  Hole,  and  the  said  three  arches  were 
at  that  time,  and  still  are,  intersected  with  common 
hedges  and  ditches,  which  the  flood-water  threw  down 
from  time  to  time;  but  no  regular  watercourse  was  ever 
kept  open  for  the  said  flood- water.  Since  the  banks  of 
the  river  and  of  the  brook  have  been  raised,  as  above- 
mentioned,  the  flood -water,  whenever  the  same  has  flow- 
ed over,  or  has  broken  down  the  banks  of  the  brook,  has 
taken  the  same  course,  flowing  by  the  said  pool,  called 
Sally's  Hole,  past  the  said  place,  called  T\tm  Moss 
House,  to  the  said  three  arches ;  and  the  whole  of  the 
said  three  arches  are  not  necessary  for  any  other  pur- 
pose than  for  the  passage  of  such  flood-water;  but  one 
arch  of  small  dimensions  would  be  suflicient  to  pass  all 
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the  drainage  and  other  water,  except  flood-water,  from  ^'<^*-  c^^amber, 
time  to  time  collected  at  the  spot  where  the  said  three     v...^^^J-^ 
arches  are.     Since  the  making  of  the  canal,  the  water  of     trappord 
the  river  has,  at  different  times,  flowed  over  the  banks,      The  Kino. 
much  higher  up  the  river  than  the  point  of  its  junction 
with  the  brook,  and  has  inundated  a  tract  of  land,  called 
Sale  Eye^  by  the  river  on  the  east  and  north,  and  by  the 
canal  on  the  west;  and  by  reason  of  the  enbankment,  on 
which  the  canal  is  raised,  and  of  the  want  of  sufficient 
outlets  under  the  same,  the  said   flood-water  has  been 
penned  up  on  the  said  land,  called  Sale  Eye,  and  has,  in 
some  instances,  and  particularly  in  the  year  of  our  Lord 
1806,  broken  down  the  south  bank  of  the  river,  between 
the  aqueduct  and  the  brook,  and  has  passed  into  and 
across  the  river,  and  has  broken  down  the  north  bank  of 
the  same,  and  after  inundating  the  adjoining  lands  has 
flowed  down  to  the  said  three  arches.     In  tlie  year  1806, 
complaints  were  made  to  the  commissioners,  acting  under 
the  act  of  ParUament,  by  the  owners  and  occupiers  of 
lands  on  the  north  side  of  the  river,  of  the  damages  oc- 
casioned to  their  lands  by  the  flood-water  so  coming  over 
from  the  said  tract  of  land,  called  Sale  Eycy  and  of  the 
insufficiency  of  the  outlets,  under  the  embankment  of  the 
canal,  on  the  south  side  of  the  river.     And  the  trustees 
of  the  said  Duke  of  Bridgewater,  the  proprietors  of  the 
canal,  made  compensation  at  that  time  to  the  said  owners 
and  occupiers  of  land,  for  the  damages  so  sustained;  and 
have  also  since  that  time  paid  an  annual  rent  or  compen- 
sation to  the  owner  of  one  field,  part  of  the  said  land, 
called  Sale  Eye,  in  respect  of  a  portion  of  that  field,  im- 
mediately adjoining  the  river  on  the  south  side,  which 
was  on  that  occasion  washed  away.     And  the  trustees  of 
the  said  Duke  of  Bridgewater,  the  proprietors  of  the  ca- 
nal, have  from  time  to  time  repaired  the  south  bank  of 
the  river,  and  the  fender  thiereon,  to  the  extent  of  fifty 
yards  eastward  from  the  canal.* 
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^*^^  SS"**^'      "^^  special  verdict  then  described  the  particular  fidds  be- 
V      y      ^     longing  to  the  defendants  (below) ;  and  itappeared  that  ererf 
Trafpoed      fender  was  much  higher  than  the  land  to  the  south  of  it ;  and 
Th€  Kim  o.     that  the  fenders  on  the  banks  of  the  river  and  brook  had  been 
raised  from  time  to  time  within  the  last  six  years,  and  had 
been  kept  and  continued  so  raised  by  the  defendants  several- 
ly in  their  respective  occupations,  but  not  jointly.    It  also 
described  the  levels  of  die  land  through  which  the  flood** 
water  was  accustomed  to  escape  in  the  direction  of  the  tihree 
arches  as  first  above  mentioned,  and,  also,  the  level  of  the 
bed  of  the  river  for  some  miles  above  its  junction  with  the 
brook.    A  statement  was  then  given  of  injuries  sustained 
in  July,  18S8,  when  the  flood-water  broke  the  banks  of 
the  river  and  canal,  the  navigation  of  which  was  stopped, 
and  ultimately  flowed  down  to  the  three  arches  above 
mentioned.     It  then  proceeded  as  follows  :•— The  hnproved 
drainage  of  the  country  higher  up  the  river  for  many  miles, 
has  occasioned  a  greater  quantity  of  water  to  flow  down 
the  river  to  the  aqueduct  than  used  to  flow  down  die 
same  river  to  the  said  aqueduct  for  several  years  imme- 
diately after  the  same  was  built ;  but  the  aqueduct  is  still 
of  sufficient  capacity  for  the  passage  of  the  waters  of  die 
river  at  all  times,  except  in  times  of  high  floods.    The 
raising  of  the  fenders  on  the  banks  of  the  river  and  of  the 
brook  has  occasioned  a  much  greater  quantity  of  wateir  m 
times  of  high  floods  to  flow  to  and  against  the  aqueduct 
than  did  or  could  flow  to  and  against  the  same  for  several 
years  immediately  after  the  aqueduct  was  buik,  and  haa 
rendered  the  aqueduct  insufficient  for  the  passage  of  the 
waters  of  the  river  in  times  of  high  floods,  and  haa  thereby 
greatly  endangered  the  safety  of  the  canal.     If  the  fenders 
on  the  banks  of  the  river  and  of  the  brook  were  reduced 
to  die  height  at  which  they  were  twenty  years  ago,  a  great 
part  of  the  waters  of  the  river  and  the  bro<^,  ii^  tknea  of 
high  floods,  would  overflow  the  banks  of  the  brodc,  and 
would  inundate  the  neighbouring  lands,  and  would  flow  nt 


HILARY  TERM,  3  WILL.  IV. 


273 


the  direction  in  which  it  used  formerly  to  flow  by  the  said  Exch.^mber, 
poolj  called  SaUy*s  Hole^  passing  the  said  place  called     v«...^^Z-.^ 
Turn  Moss  House,  to  the  said  three  arches,  and  so  to  the      Trafford 
river  at  the  said  place,  called  Erinstorty  but  many  hundred      The  Kino. 
acres  of  land  would  be  thereby  inundated,  and  great  in- 
jury would  be  sustained  by  the  owners  and  occupiers  of 
diat  land ;  and  the  fenders  on  the  banks  of  the  river  and  of 
the  brook  have  not  been  raised  more  than  is  necessary  to 
protect  and  prevent  the  said  lands  from  being  so  inundated. 
The  Court  of  King's  Bench  gave  judgment  for   the 
Crown  (a).    A  writ  of  error  was  brought,  the  plaintiffs  in 
error  contending  that  the  indictment  and  special  verdict 
did  not  shew  that  the  plaintiffs  in  error  were  guilty  of 
any  indictable  offence ;  that  it  appeared  from  the  special  ver- 
dict that  the  grievances  and  damages  were  occasioned  by 
the  omission  of  the  canal  proprietors  to  make  sufficient 
outlets  for  the  passage  of  the  water;  and  that  it  did  not 
appear  from  the  special  verdict  that  the  water  of  the  river 
and  water-course  or  brook  ought  to  have  run  or  escaped 
over  the  banks  of  the  river  and  water-course.   On  the  other 
hand,  the  defendant  in  error  insisted,  that,  after  the  canal 
had  been  made,  and  the  aqueduct  built,  by  virtue  of  the 
act  of  Parliament  for  that  purpose,  the  owners  and  occu- 
piers of  lands  adjoining  the  river  Mersey  and  the  Charlton 
Brook  had  no  right  to  make  new  fenders  or  embankments, 
or  to  raise  or  extend  the  old  ones,  so  as  to  confine  the 
waters  of  the  said  river  and  brook,  and  cause  them  to  be 
raised  to  such  a  height  that  they  would  damage  and  ok- 
danger  the  aqiieduct  and  canal,  and  render  the  aqueduct 
msnflieieiit  for  the  passage  of  the  water;  and  that  the 
pfauBtiffs  in  error,  who  had  made  or  continued  such  new 
fenders  and  embankments,  and  raised  and  enlarged,  or 
cootimied  the  old  ones  to  the  damage  of  the  canal,  were 
liable  to  be  indicted  for  a  nuisance. 

(a)  I  B.  &  Ad.  874. 
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Sxeh.  Chamber,  makinff  of  the  canal  and  the  embankment,  there  was  any 
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v.,..^^!^     exercise  by  the  landholders  of  the  right  of  raising  and 

Trafford      heightening  the  banks,  from  time  to  time,  as  occasion  re- 
The  Kino,      quired,  SO  as  to  confine  the  water  at  all  times  to  the  ordi- 
nary channel,  and  prevent  it  in  limes  of  flood  from  over- 
flowing the  banks;  or  whether  the  passage  over  the  banks 
in  times  of  flood  was  the  usual  and  ordinary  coursew 

But  the  present  special  verdict  leaves  the  commence* 
ment  of  the  enjoyment  of  the  right  in  complete  uncertain- 
ty. It  states  only,  that  there  '^  now  are,"  on  each  side  of 
the  river  and  brook,  artificial  banks  called  fenders,  which 
have  from  time  to  time  been  raised  as  occasion  has  requir- 
ed. It  finds,  indeed,  in  one  part,  that  these  banks  are  not 
raised  higher  than  is  necessary,  a  fact  very  strongly  in  fa- 
vour of  the  defendants.  But  it  gives  no  data  whatever  to 
the  origin  of  these  acts  of  enjoyment  on  the  part  of  the 
owners  of  land  adjacent  to  the  river.  Upon  such  a  find- 
ing, we  do  not  feel  ourselves  competent  to  say  whetiier  the 
acts  complained  of  in  the  indictment  amount  to  a  nuisance 
or  not 

Again,  the  Jury  find,  that  before  the  banks  of  the  river 
and  brook  were  raised,  the  waterof  the  river  and  brook  was 
frequently  penned  backhand  flowed  over  the  north  banks  by 
a  track  or  course,  which  is  described  in  the  verdict,  and 
which  is  stated  to  fall  into  the  river  again  at  a  place  called 
ErinsioUi  about  two  miles  below  the  three  archea»  But 
it  nowhere  appears  whether  the  flood-water  was  carried 
in  that  course  before  the  aqueduct  was  made,  nor  whether 
it  had  been  so  carried,  for  such  a  period  of  years,  over  the 
lands  of  difierent  persons,  as  to  constitute  a  right  of  water- 
course in  time  of  flood,  in  the  direction  described  by  the 
special  verdict.  But,  in  order  to  establish  the  charge 
against  the  defendants,  it  is  essential  to  shew  that,  by  their 
raising  and  heightening  the  banks  of  the  river  and  brook« 
they  prevented  the  water  in  time  of  flood  from  flowing  in 
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this  particular  course.  We  ought,  therefore,  to  see,  upon  Bitch.  Chamber^ 
the  face  of  the  verdict,  that  there  was  an  existing  right  of  ^'"  ^ 

this  course  for  the  flood-water  over  the  lands  described  Trafford 
in  the  verdict,  before  we  hold  the  defendants  guilty  of  the  The  King. 
offence  charged. 

Again,  upon  the  second  ground  above  suggested,  we 
think  this  special  verdict  deficient.     The  special  verdict 
leaves  it  questionable  whether  the  nuisance  complained  of, 
f .  e.  the  danger  to  the  aqueduct  and  the  canal,  is  not  at- 
tributable in  some  degree  at  least,  if  not  entirely,  to  the 
act  of  the  owners  of  the  canal.    The  special  verdict  states 
in  terms  that,  since  the  making  of  the  canal,  the  water  of 
the  river  has  at  different  times  flowed  over  the  banks 
much  higher  up  the  within-mentioned  river  than  the  point 
of  its  junction  with  the  brook,  and  then  proceeds  to  state 
an  instance  of  damage  done  in  1806,  for  which  the  com- 
missioners named  in  the  acts  of  Parliament  awarded  com- 
pensatiouj  on  account  of  the  insufficiency  of  the  outlets 
under  the  canal  embankments.     Again,  on  the  statement 
made  of  the  level  of  the  river  above  the  aqueduct,  and  of 
the  fall  immediately  below,  an  inference  at  least  is  afforded 
that  the  embankment  and  the  canal  have  contributed  to 
the  penning  back  the  waters,  thus  creating  a  necessity 
and  justifiable  ground  for  raising  and  heightening  the 
banks.     Without,  however,  in  any  manner  asserting  that 
such  has  been  the  case,  or  that  such  is  the  necessary  infer- 
ence from  the  facts  stated,  we  only  observe,  that  this  special 
verdict  does  not  state,  with  sufficient  certainty,  what  is  the 
real  cause  of  the  penning  back  of  the  water  in  time  of 
flood ;  nor  whether  the  raising  and  heightening  of  the  banks 
by  the  defendants  had  a  legal  and  justifiable  commence- 
ment; nor  what  is  the  rightful  course  of  the  flood-water: 
Dor,  generally,  does  it  lay  before  us  such  facts  as  will  enable 
us  to  say  whether  the  acts  done  by  the  defendants  are 
lawful  or  not ;  or  to  give  any  judgment,  satisfactorily  to 
ourselvesi  that  should  bind  the  rights  of  the  contending 
parties. 
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Under  these  circumstances,  the  only  course  we  can  pur- 
sue is  to  reverse  the  judgment  which  has  been  given  for 
the  Crown,  and  to  award  a  venire  de  nororand  if  another 
special  verdict  should  be  found,  we  think  it  would  be  de- 
sirable that  it  should  contain  an  express  finding  of  the 
Jury  upon  the  several  points  to  which  we  have  above  ad- 
verted, rather  than  the  statement  of  facts  from  which  the 
finding  of  the  Jury  is  only  to  be  inferred. 


Venire  de  novo  awarded. 


Exek,  of  PUat, 

Where  one  part 
of  a  document 
has  beenloct, 
the  Court  will 
compel  the 
party  holding 
the  other  part, 
or  his  attorney 
ifheholdtit, 
to  produce  it 
at  the  Stamp 
Office,  for  the 
purpose  of  hav- 
ing it  stamped, 
though  it  is  not 
held  on  any 
trust  for  the 
party  applying. 


Neale  r.  SwiND. 

JlCOTVH  moved  to  rescind  part  of  a  Baron's  order, 
which  directed  the  defendant's  attorney  to  produce  at  the 
Stamp  OflSce,  for  the  purpose  of  being  stamped,  an  in- 
strument, (either  a  lease  or  an  agreement  for  a  lease). 
There  had  been  two  parts  of  the  instrument  executed, 
but  the  plaintiff  had  lost  his  part.  Rotch  contended, 
that  there  having  been  two  parts,  this  did  not  fall  within 
the  class  of  cases  (a)  where  the  Courts  have  ordered  an 
inspection,  the  defendant  holding  it  as  his  own  instru- 
ment, and  not  under  any  trust  or  duty  to  produce  it.  He 
contended  also,  that  it  was  confidentially  in  the  hands  of 
the  attorney. 


Bayley,  B. — It  is  not  confidential ;  we  should  enforce 
it  from  the  party  himself.  The  instrument  must  be  pro- 
duced at  the  Stamp  OflSce  to  be  stamped.  It  is  essential 
to  the  purposes  of  justice,  for  the  production  of  this  docu- 


(fl)  Street  v.  Brwouy  6  Taunt. 
302,  1  Marsh.  610;  Iiatd{fe  v. 
Pkatlnfy  3  Bing.  148,  10  Moore, 


523;  and  Lord  Portmore  v.  Gor- 
ing, 4  Bing.  152;  12  Moore,  363. 
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inent  unstamped,  at  the  trial,  would  exclude  all  other  evi-  -Eafcft.  of  Pleat, 
dence.    The  party  does  not  want  to  see  the  instrument,  -> 

but  he  wants  it  to  be  put  into  such  a  condition,  as  that,  Nbale 
when  produced  at  the  trial,  if  he  has  given  notice  to  pro-  swind. 
duce  it,  he  may  not  be  nonsuited  by  its  production. 

Vaughan,  B. — ^Where  only  one  part  of  an  instrument 
exists,  a  party  has  no  right  to  an  inspection  and  copy, 
unless  the  person  who  has  it  in  his  hands  holds  it  for  the 
benefit  of  both,  or  can  be  considered  as  a  trustee  for  the 
party  seeking  the  copy ;  but  where  the  instrument  is  not 
properly  stamped,  the  Court  will  give  every  assistance  to 
enforce  the  production,  for  the  purpose  of  having  the  in- 
strument stamped.  Here  the  application  is  not  for  a  copy 
or  inspection,  but  merely  that  it  should  be  ])roduced  at 
the  Stamp  Office,  to  be  stamped,  which  must  be  done  at 
the  expense  of  the  party  who  applies. 

Rule  refused. 


The  Attorney-General  v.  Parsons, 


Revettue. 


\j  PON  an  information  for  intrusion  into  the  royal  forest  Jame$  i.  gmnt- 

of  Alice  Holt  and  Woolmer^  in  the  county  of  Southamp^  his  hein  the 

totty  and  taking  and  killing  hares,  pheasants,  partridges,  fn^^toJI^*"?' 

and  other  game  there:  the  defendant  pleaded  certain  let-  AuUon,9Xi&  the 

*  King's  hundred 

ters  patent,  of  9th  November ^  15  Jac.  1,  to  Sir  Richard  of  ^u/<(m,  with 

its  rights,  and 
all  other  things 
l»  the  said  ananor  and  hundred  belonging;  and  also,  that  they  should  have  free  warren  and  free 
chase  in  all  their  demesne  lands  in  the  hundred,  manor,  town,  tenements,  and  hereditaments 
aforesaid,  and  on  all  other  lands  and  woods  being  in  the  same  hundred,  &c,  although  the  same 
demesne  and  other  lands  were  within  the  King's  forest,  &c : — Held^  that  this  grant  did  not  confer  a 
right  of  free  warren  over  the  King's  lands  within  the  hundred,  but  that  the  term  "  demesne  lands" 
applied  to  lands  held  by  R.  T,  as  lord  of  the  manor  of  Aulton^  and  that  **  other  lands"  applied  to 
tenemental  lands  held  by  R.  T,  in  fee  of  the  King,  or  of  any  other  lord,  within  the  limits  of  the 
grant. 

The  term  "  demesne  lands'*  properly  signifies  lands  of  a  manor  which  the  lord  either  has  or 
potentially  may  have  In  proprm  WMfUbut, 
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Tichbomef  and  deduced  title  from  the  grantee  to  Lord 
Sherborne,  under  whom  the  defendant  justified  as  servant; 
and|  upon  a  special  verdict,  the  question  was,  whether  by 
the  letters  patent^  15  Jac,  1,  a  right  of  free  warren  was 
granted  to  Sir  Richard  Tichborne  over  all  lands  within  the 
hundred  of  Alton,  over  which  the  Crown  had  the  power 
of  granting  such  a  right,  or  whether  the  right  of  free 
warren  was  not  limited  to  the  demesne  and  tenemental 
lands  of  Sir  Richard  Tichborne  at  the  time  of  the  grant. 

The  forest  of  Alice  Holt  and  Woolmer  is  a  royal 
forest,  of  which  immemorially  the  kings  and  queens  of 
England  have  been  seised  in  their  demesne  as  of  fee 
in  right  of  their  crown.  In  the  15  Jac.  1,  it  contained, 
and  still  contains,  within  its  perambulation,  fifteen  thousand 
four  hundred  and  ninety-three  acres  of  land,  of  which 
eight  thousand  six  hundred  and  ninety-three  were  and 
are  the  demesne  lands  of  the  respective  kings  and  queens, 
and  held  and  retained  by  them  respectively  in  their  own 
occupation,  and  the  remaining  six  thousand  eight  hundred 
acres  were  and  still  are  held  in  fee  simple  by  divers 
subjects.  The  whole  of  the  forest,  with  the  exception  of 
about  three  thousand  acres,  is  in  the  hundred  of  AUon, 
as  likewise  is  the  loctts  in  quo,  which  is  part  of  the  de- 
mesne lands  of  the  Crown,  and  in  the  occupation  of  the 
King. 

On  the  19th  November,  in  the  fifteenth  year  of  his 
reign,  King  James  the  First  made  his  letters  patent  as 
follows : — 

''  Know  ye  that  &c.,  we  &c.,  have  given  and  granted, 
and  by  these  presents  for  us,  our  heirs  and  successors,  do 
give  and  grant  to  Ricliard  Tichborne,  knight,  his  heirs  and 
assigns,  for  ever,  all  that  our  manor  and  town  o(  Aulion^  in 
our  county  of  Southampton,  with  all  their  rights,  members; 
and  appurtenances ;  and  all  tliat  our  hundred  of  AuUtm 
in  the  aforesaid  county  of  Southampton,  with  all  its  rights^ 
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membersi  and  appurtenances ;  and  aU  those  our  small  rents 
in  the  aforesaid  town  of  Aulton;  and  also,  all  that  the 
manor  of  Aulton^  and  our  whole  town  of  Aulton^  in  the 
aforesaid  county  o(  Southampton,  with  the  hundred,  and 
with  the  small  rents  in  the  same  town,  and  all  other  things 
to  the  said  manor  and  hundred  belonging;  which  manor 
and  town  o(  Aulton,  with  the  hundred  aforesaid,  and  other 
the  premises  above  by  these  presents  granted,  are  by  a 
particular  thereof  mentioned  to  be  in  the  whole  of  the 
yearly  rent  or  value  of  thirteen  pounds  thirteen  shillings 
and  fourpence,  and  to  have  been  formerly  parcel  of  the 
lands  and  possessions  o(  Edmund,  formerly  Earl  oi Kent; 
and  all  and  singular  our  messuages,  mills,  houses,  edifices, 
buildings,  bams,  stables,  dovecotes,  gardens,  orchards, 
garden  grounds,  lands,  tenements,  meadows,  feedings, 
pastures,  commons,  demesne  lands,  glebe  lands,  wastes, 
fursKes,  heaths,  moors,  marshes,  woods,  underwoods,  and 
trees;  and  all  the  land,  ground,  and  soil  of  the  same 
woods,  underwoods,  and  trees;  and  also  the  oblations, 
obventions,  fruits,  profits,  waters,  fisheries,  fishings, 
suit,  soke,  mulcture,  warrens,  mines,  quarries,  rents, 
revenues,  and  services,  rents-charge,  rents-seek,  and  the 
rents  and  services  as  well  of  free  as  customary  tenants, 
the  works  of  fee  farm  tenants,  annuities,  knights*  fees, 
wards,  marriages,  escheats,  reliefs,  heriots,  chases,  parks, 
assarts,  purprestures,  fines,  amerciaments,  courts  leet, 
.▼iew  of  frank- pledge,  court  and  leet  of  purchases  and  pro- 
fits, and  all  things  to  courts  leet  and  view  of  frank-pledge 
belonging,  hundred  courts,  cattle  Waived,  estrays,  natives, 
male  and  female,  and  villains,  with  the  sequels,  estovers, 
and  common  of  estovers,  fairs,  markets,  tolls,  tollages,  cus- 
toms, rights,  jurisdictions,  franchises,  privileges,  profits, 
oommodities,  advantages,  emoluments,  and  hereditaments 
whatsoever,  of  what  kind,  nature,  or  species  they  may  be,  or 
by  whatsoever  names  they  may  be  known,   understood, 

v2 


Revenue^ 
1832. 


Att.  Gen. 
Parsons. 


2Si 


CASES  IN  THE  EXCHEQUBRj 


JUvetuUf 
1832. 


Att.  Oen. 

V. 

Parsons. 


called,  or  distinguished ,  situate,  lying,  and  being,  coming, 
growing,  renewing,  or  increasing,  within  the   aforesaid 
parish  and  town  of  Aulion,  or  elsewhere,  within  the  afore« 
said  county  of  Southampton,  to  the  aforesaid  manor,  town, 
hundred,  and  other  the  premises  above  by  these  presents 
granted,  or  any  of  them,  or  any  part  or  parcel  thereof,  in 
anywise  belonging,  appertaining,  incident,  appendant,  or 
incumbent,  or  as  member,  part,  or  parcel  of  the  aforesaid 
manor,  town,  hundred,  and  other  the  premises  abore  by 
these  presents  granted,  or  any  of  them,  at  any  time  hereto- 
fore had,  known,  accepted,  occupied,  or  reputed;  and  all 
our  part  and  purpart  of  the  premises  and  every  of  them; 
and  the  reversion  and  reversions,  remainder  and  remainders 
whatsoever  of  the  aforesaid  manor,  town,  hundred,  lands, 
tenements,  and  hereditaments,  and  other  the  premises 
above  by  these  presents  granted,  or  mentioned  to  be  grant- 
ed, and  of  every  parcel  thereof,  dependant  or  expectant  of, 
in,  or  upon  any  lease  or  leases,  grant  or  grants,  gift  or 
gifts,  in  fee  tail  or  fees  tail,  or  for  term  or  terms  for  life, 
lives,  or  years,  or  otherwise,  of  the  premises  by  these  pre- 
sents above  granted,  or  mentioned  to  be  granted,  or  of  any 
part  or  parcel  thereof,  by  any  deed  being  of  record  or 
not  of  record; — And  also,  all  and  singular  rents  and 
yearly  profits  whatsoever,  reserved  upon  any  lease  or  leases, 
grant  or  grants,  gift  or  gifts,  of  the  premises  above  by  these 
presents  granted,  or  mentioned  to  be  granted,  or  any  part 
or  parcel  thereof,  in  any  manner  heretofore  made,  being  of 
record  or  not  of  record ;  and  the  rents  and  yearly  profits 
of  all  and  singular  the  same  premises  above  by  these  pre- 
sents granted  or  mentioned  to  be  granted,  and  every  part 
thereof;  and  all  writs  and  suits  of  partition  or  portion  mak- 
ing, and  all  writs  and  suits  of  scire  faciiUj  and  other  suits 
for  the  making  or  having  of  partition  of  the  premises  or  any 
parcel  thereof.    And  also,  that  the  said  Richard  Tichbome, 
Knight,  and  his  heirs,  shall  for  ever  have  and  hold  the 
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return  of  all  our  writs,  precepts,  mandates,  and  bills,  (and 
those  of)  our  heirs  and  successors;  and  also  the  summon- 
ses, estreats,  and  precepts  of  our  Exchequer,  and  of  the 
Exchequer  of  OUT  heirs  and  successors;  and  the  estreats 
and  precepts  of  our  Justices  (and  those  of)  our  heirs  and 
successors  in  eyre,  as  well  to  pleas  of  the  Crown,  common 
pleas,  and  pleas  of  the  forest,  and  other  Justices  whom- 
soever, attachments,  as  well  of  pleas  of  the  Crown  as  of 
others,  within  the  hundred,  manor,  and  town  aforesaid; 
and  that  the  aforesaid  Richard  Tichbome,  Knight,  his 
heirs  and  assigns,  by  himself  and  his  bailiffs  and  servants, 
shall  have  in  the  hundred,  manor,  and  town  aforesaid,  all 
execution  and  executions  whatsoever  of  the  aforesaid 
writs,  precepts,  mandates,  bills,  summonses,  and  estreats, 
and  every  of  them,  and  all  other  things  whatsoever,  which 
to  the  office  of  sheriff,  within  the  hundred,  manor,  and 
town,  belong,  or  shall  hereafter  belong,  so  that  no  sheriff, 
baiiifi^  or  other  servant  of  us,  our  heirs,  or  successors,  shall 
enter  the  hundred,  manor,  and  town  aforesaid,  or  any  par- 
cel thereof,  to  make  or  execute  any  distresses,  attach- 
ments, or  executions  of  writs,  precepts,  mandates,  bills, 
summonses,  and  estreats  aforesaid,  or  any  of  them,  for  any 
office  or  any  thing  touching  their  office  to  be  done  or  exe- 
cuted, nor  shall  thereupon  in  any  manner  intrude,  unless 
io  default  of  the  aforesaid  Richard  Tiehborne,  Knight,  and 
his  heirs  and  assigns,  and  his  servants ; — And  also,  that 
the  said  Richard  Ttchbome,  Knight,  his  heirs  and  assigns, 
shall  have,  for  ever,  all  and  all  manner  of  fines  for  tres- 
passes, contempts,  and  other  faults  whatsoever,  and  fines 
for  licence  of  according  amerciaments,  and  all  redemptions, 
issues,  and  penalties  forfeited,  (or)  from  this  time  to  be  for- 
feited, and  all  forfeitures  whatsoever,  year,  day,  and  waste, 
and  estrepement,  and  all  things  which  to  us^  our  heirs,  and 
successors  can  belong  of  such  year,  day,  waste,  and  es- 
trepement, as  well  of  all  his  men  as  of  all  his  tenants  hold- 
ing entirely  and  not  entirely,  resident  and  not  resident, 
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and  other  residents  whomsoever,  of  and  in  the  hundred, 
manor,  and  town  aforesaid,  and  all  fees  to  the  hundred 
or  manor  aforesaid  belonging  or  appertaining;  although 
the  same  men,  tenants,  or  resident  tenants,  or  servants  of 
us,  our  heirs  or  successors,  in  any  of  our  Courts  (or  those 
of)  our  heirs  or  successors,  or  tenants  resident  and  not 
resident,  and  others  resident,  may  as  well  before  us,  our 
heirs  and  successors,  as  before  us,  our  heirs  and  succes* 
sors,  in  our  Chancery  (and  that  of)  our  heirs  and  succes- 
sors, and  before  our  treasurer  and  barons  of  our  Exche^ 
quer  (and  that  of)  our  heirs  and  successors,  and  before 
our  barons  (and  those  of)  our  heirs  and  successors  of  our 
Exchequer ^  and  also  before  our  heirs'  and  successors' Jus- 
tices of  the  bench,  and  before  the  coroner  or  coroners  ofusy 
our  heirs  and  successors,  and  before  the  steward,  mar* 
shal,  and  clerk  of  the  market  of  our  household,  (and  that 
of)  our  heirs  and  successors  for  the  time  being,  or  any  of 
them,  in  any  of  our  Courts,  (or  those  of)  our  heirs  and 
successors,  as  before  the  Justices  in  eyre,  pleas  of  the 
Crown,  common  pleas,  and  pleas  of  the  forest.  Justices 
assigned  to  take  the  assizes,  deliver  gaols,  or  Justices  as- 
signed to  hear  and  determine  trespasses  and  felonies,  and 
other  our  Justices,  (and  those  of)  our  heirs  and  succes- 
sors, as  well  in  our  presence,  (as  that  of)  our  heirs  and 
successors,  to  make  fines  and  amerce  issues  and  penalties 
forfeited,  and  what  shall  happen  to  be  adjudged  for  such 
year,  day,  waste,  and  forfeitures;  which  fines,  amercia- 
ments, redemptions,  issues,  and  penalties,  year,  day, 
waste,  estrepement,  and  forfeitures,  might  belong  to  u% 
if  they  had  not  been  granted  to  the  aforesaid  Richard 
TichbornCf  Knight,  and  his  heirs  and  assigns,  may  levy, 
take,  and  have  for  ever,  by  themselves,  or  by  their  bai- 
liffs or  servants,  all  and  singular  the  aforesaid  amercia- 
ments, redemptions,  issues,  penalties,  and  forfeitures,  and 
every  of  them,  as  well  of  such  men,  as  of  such  tenants 
entirely  holding   and  nut  entirely  holding,  resident  and 
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no  tresident,  and  elsewhere  resident^  whomsoever  and 
every  of  them; — And  all  things,  which  to  us,  our  heirs 
and  successors,  can  belong,  respecting  the  year,  day>  and 
waste  or  estrepement  aforesaid,  without  hindrance  or  im- 
pediment of  us^  our  heirs  or  successors,  Justices,  escheat- 
ors,  sheriffs,  coroners,  bailiffs,  and  other  our  officers  or 
servants  whomsoever,  or  those  of  our  heirs  or  successors; 
although  the  same  men  or  tenants,  entirely  holding  and 
not  entirely  holding,  resident  and  not  resident,  and  else- 
where resident,  are,  or  shall  be,  officers  or  servants  of 
ns,  our  heirs  and  successors,  or  who  else  in  any  manner 
held  of  us,  our  heirs  or  successors,  or  of  any  other  per- 
sons. And  also,  that  they  shall  for  ever  have  the  chat- 
tels, as  well  of  their  own  men  as  of  all  their  tenants, 
entirely  holding  and  not  entirely  holding,  resident  and 
not  resident,  and  of  6iheT  residents  whomsoever,  of  and  in 
the  hundred,  manor,  and  town  aforesaid; — And  all  fees  of 
the  hundred  or  manor  aforesaid  belonging,  heretics,  lol- 
lards,  thieves,  as  well  great  as  small,  murderers,  felons, 
fugitives,  persons  condemned,  attainted,  and  convicted, 
and  put  in  exigent,  and  every  of  them;  although  the  same 
shall  be  men,  tenants,  and  resident  tenants,  servants,  or 
officers,  of  us,  our  heirs  or  successors ;  so  that,  if  any  of 
the  men  or  tenants,  resident  and  not  resident,  and  others 
of  this  kind  resident,  shall  for  any  fault  or  ill-doing  what- 
soever, of  any  kind  or  species,  or  any  of  them  ought  to 
lose  life  or  member,  or  shall  ffee,  and  will  i:ot  stand  in 
judgment,  or  other  default  made  whatsoever,  for  which 
he  ought  to  lose  his  goods  and  chattels,  wheresoever  he 
ought  to  receive  justice,  whether  in  our  Court  or  that  of 
our  heirs  or  successors,  or  in  any  other  of  our  Courts 
whatsoever,  all  and  singular  the  same  goods  and  chattels 
shall  be  of  the  aforesaid  Richard  Tichborne,  Knight,  his 
heirs  and  assigns;  and  that  the  same  Richard  lichbarne, 
Knight,  his  heirs  and  asbigns,  shall  have  the  chattels  of 
felons,  of  every  degree  of  persons,  condemned  or  convict- 
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ed,  felons  of  themseWes,  fiigitives,  escapes  of  felons^  and 
all  fines  whatsoever^  to  be  assessed  or  made  in  any  of  our 
CourtSi  or  those  of  our  heirs  and  successors,  as  well  be- 
fore US|  our  heirs  and  successors,  as  others  of  our  Justices, 
Judges,  and  servants,  and  those  of  our  heirs  and  succes- 
sors whomsoever,  or  any  of  them ; — And  also  the  chattels 
of  all  persons  put  in  exigent  for  felony;  and  also  the 
chattels  of  fugitives,  and  waifs  whatsoever,  and  chattels  of 
every  kind  confiscated,  as  well  of  his  men  as  of  all  his 
other  tenants,  entirely  holding  and  not  entirely  holding, 
resident  and  not  resident,  and  others  whomsoever  resi- 
dent within  the  hundred,  manor,  and  town  aforesaid;  al- 
though the  said  tenants  are  not  entirely  holding  of  the 
same  Richard  Tichbome,  Knight,  his  heirs  or  assigns,  or 
if  the  same  tenants,  or  the  said  men,  or  the  said  resident 
tenants,  or  any  of  them,  shall  be  officers  or  servants  of  us, 
our  heirs  or  successors;  and  that  those  goods  and  chat- 
tels are  the  aforesaid  Richard  Tichbome's,  Knight,  (and 
those  of)  his  heirs  and  assigns; — And  that  it  shall  be  law- 
ful for  the  aforesaid  Richard  Tichbome^  Knight,  and  his 
heirs  or  servants,  without  our  impediment,  or  (that  of) 
our  heirs  or  successors.  Justices,  escheators,  sheriffs,  co- 
roners, or  other  our  bailiffs  or  servants,  or  (those  of)  our 
heirs  or  successors  whomsoever,  to  put  themselves  in  sei- 
sin of  all  and  singular  the  goods  and  chattels  aforesaid,  and 
to  take,  seize,  or  retain  all  those  things  to  the  use  and 
behoof  of  the  same  Richard  Jtchbome^  Knight,  and  his 
heirs;  notwithstanding  all  the  same  goods  and  chattek 
should  be  previously  seized  by  us,  our  heirs,  servants,  or 
successors ; — And  that  they,  for  ever,  within  the  hundred, 
manor,  and  town  aforesaid,  shall  have  and  hold,  and  may 
and  shall  have  and  hold,  view  of  frank-pledge,  and  what- 
soever to  such  view  appertains  or  belongs,  or  what  can 
hereafter  belong  to  view  of  frank-pledge;  and  that  they 
shall  have  all  goods  and  chattels,  which  are  named  or 
called  waifes  and  strayes,  deodands,  treasure  trove,  and 
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*s  or  chattels,  found  in  the  faundredi  manor, 
'')resaid;  and  the  goods  and  chattels  called 
ken  or  to  be  taken  with  any  person  where- 
:  hundred,  manor,  and  town  aforesaid, 
^dge,  by  the  same  person  to  be  taken  notice 
.  that  the  aforesaid  Richard  Tichborne,  Knight, 
^eirs  and  assigns,  shall  have  for  ever  all  manner  of 
deodands  within  the  hundred,  manor,  and  town  afore- 
said; and  that  such  goods  and  chattels  called  hand  la- 
bour, deodands,  and  all  which  to  such  deodands  belong, 
shall  for  ever  be  the  aforesaid  Richard  Tichhorne*Sf 
Knight,  his  heirs  and  assigns;  and  that  it  shall  be  well 
lawful  for  them  of  all  and  singular  the  aforesaid  goods 
and  chattels,  which  are  called  or  named  waifes  and  strays, 
treasure  trove,  and  other  things  or  chattels  found,  goods 
and  chattels  called  man-opera,  and  deodands,  and  of  all 
things  to  such  deodands  appertaining,  as  often  and  when 
they  shall  happen,  by  themselves  or  by  their  bailiffs  and 
servants,  to  put  themselves  in  seisin  and  possession,  and 
all  those  things  to  seize  and  take,  and  the  same  to  retain 
to  the  use  and  behoof  of  the  same  Richard  Tichborne, 
Kjiight,  his  heirs  and  assigns,  without  any  disturbance, 
molestation,  or  impediment  of  us,  our  heirs  or  successors. 
Justices,  escheators,  sheriffs,  coroners,  or  other  our  bai- 
liffs, (or  those  of)  our  heirs  or  successors,  or  of  any  other 
person  whomsoever;  although  those  things  may  have 
been  seized  by  us,  our  heirs  or  successors,  or  any  of  our 
bailiff's,  officers,  or  servants,  (or  those  of)  our  successors. 
And  also,  that  they  in  the  hundred,  manor,  town,  tene- 
ments, and  hereditaments  aforesaid,  shall  have  and  make 
by  their  proper  stewards  and  bailiffs,  the  assize  and  assay 
of  bread,  wine  and  ale,  and  all  manner  of  other  victuals, 
measures  and  weights  whatsoever,  and  to  do  and  execute 
all  other  matters  which  belong  or  can  belong  to  the  office 
of  the  clerk  of  the  market  of  our  household,  and  that  of 
our  heirs  or  successors,  so  often  and  whensoever  it  shall 
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be  of  use  and  necessity,  as  fully  as  if  the  same  clerk  of  the 
market  of  our  household,  and  that  of  our  heirs  or  succes- 
sors might  do  or  ought  to  do,  in  the  presence  of  us,  our 
heirs  or  successors,  if  the  present  grant  had  not  been 
made  to  the  aforesaid  Richard  Tichbome  and  his  heirs. 
And  that  the  same  Richard  Tichbome^  Knight,  and  his 
heirs,  shall  have  all  manner  of  amerciaments,  fines,  and 
other  profits  thereupon  arising,  to  be  received  and  levied 
by  themselves  and  their  servants,  without  the  hindrance  of 
us,  our  heirs  or  successors,  clerk  of  the  market  or  other 
servants  of  us,  our  heirs  or  successors  whomsoever;  so  that 
the  aforesaid  clerk  of  the  market  of  our  household,  (or 
that  of)  our  heirs  or  successors,  shall  not  enter  the  hun- 
dred, manor,  or  town,  tenements,  or  hereditaments  aforesaid, 
or  to  do  or  execute  any  thing  there  which  to  his  office  be- 
k>ngs,  or  can  hereafter  in  anywise  belong.  And  we  have 
farther  granted,  and  by  these  presents  do  grant  for  our- 
selves, our  heirs  and  successors,  to  the  aforesaid  Richard 
Tichbome f  Knight,  his  heirs  and  assigns^  Thai  they  shall 
for  ever  hereafter  have  free  tvatren  and  free  chase  in  all 
iheir  demesne  lands  in.  the  hundred,  mdnor,  town,  tene* 
menis,  and  hereditaments  aforesaid,  and  in  all  other  lands 
and  woods  in  the  (same)  hundred,  manor,  town,  tenements, 
and  hereditaments  being,  although  the  same  demesne  lands 
and  other  lands  and  woods  are,  or  may  be,  within .  the 
bounds  of  our  forests  (or  those  of  J  our  heirs  or  successors, 
so  that  no  Justice,  forester,  or  servant  of  us,  our  heirs  or 
successors,  or  any  other  person,  shall  enter  the  hundred, 
manor,  town,  demesne  lands,  or  other  lands,  woods,  tene- 
ments, or  hereditaments,  to  chase  in  them,  or  to  take  any 
thing  which  to  warren  and  chase  belongs,  or  any  thing 
which  belongs,  or  may  belong,  to  the  office  of  forester,  or 
of  any  other  officer  or  servants  of  us,  our  heirs  and  succes- 
sors, foresters  or  chasers  of  us,  our  heirs  or  successors,  in 
any  manner,  without  the  licence  of  the  aforesaid  Rich- 
ard  Tichbome,  Knight,  and  his  heirs,  &c.    And  that  the 
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aforesaid  Richard  Tichborne,  Knight,  his  heirs   and  as- 
signs, shall  for  ever  hereafter  have,  hold,  and  enjoy,  and 
shall  have  in  their  power  to  have,  hold,  and  enjoy,  within 
the  aforesaid  manor,  town,   hundred,  messuages,  lands, 
tenements,  and  hereditaments,  and  all  and  singular  other 
the  premises  above  by  these  presents  granted,  or  mentioned 
to  be  granted,  and  within  every  parcel  thereof,  so  many, 
^uch  like,  the  same  of  such  kind  and  similar  courts  leet, 
view  of  frank-pledge,  hundred  courts,  law-days,  assize  and 
assay  of  bread>  wine,  and  ale,  cattle  waifed,  estrays,  chat- 
tels of  felons  and  fugitives,  felons  of  themselves  and  put 
in  exigent,  knights'  fees,  wards,  marriages,  escheats,  re- 
liefs, heriots,  free  warrens,  free  chases,   fairs,   markets, 
and  all  other  rights,  jurisdictions,  franchises,  liberties,  cus- 
toms, privileges,  profits,  commodities,  advantages,  emolu- 
ments, and  hereditaments  whatsoever,  how  many,  such,  and 
which,  and  so  fully,  freely,  and  entirely,  and  in  as  ample 
mode  and  form  as  the  aforesaid  Edmund^  formerly  Earl  of 
Kenif  or  any  other  or  others  heretofore  having,  possess- 
ing, or  being  seised  of  the  aforesaid  manor,   town,  hun- 
dred, messuages,  lands,    tenements,   and   hereditaments, 
and  other  the  premises  above  by  these  presents  granted, 
or  mentioned  to  be  granted,  or  any  part  or  parcel  thereof, 
with  all  their  appurtenances,  ever  had,  used,  or  enjoyed, 
or  ought  to  have,  use,  or  enjoy,  in  the  premises  above  by 
these  presents  granted,  or  mentioned  to  be  granted,  or  in 
any  parcel  thereof,  by  reason  or  pretence  of  any  charter, 
gift,  grant,  or  confirmation  by  us,  or  by  any  of  our  pro- 
genitors or  ancestors,  late  kings   or  queens  of  England, 
heretofore  had,  made,  granted,  or  confirmed ;   or  by  rea- 
son or  pretence  of  any  act  of  Parliament,  or  any  acts  of 
Parliament,  or  by  reason  or  pretence  of  any  legal   pre- 
scription, use,  or  custom,  heretofore  had  or  used,  or  other- 
wise by  any  lawful  means,  right,  or  title,  and  so  fully, 
freely,  and  entirely,  and  in  such  ample  manner  and  form, 
as  we,  or  any  of  our  progenitors  or  ancestors,  late  kings 
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or  queens  of  England,  the  aforesaid  manor,  town,  hun- 
dred, messuages,  lands,  tenements,  and  hereditaments, 
above  by  these  presents  (granted)  or  mentioned  to  be 
granted,  or  any  parcel  thereof,  have  had  and  enjoyed,  or 
ought  to  have  and  enjoy.  We  further  give,  and  by  these 
presents  for  us,  our  heirs  and  successors,  grant  to  the 
aforesaid  Richard  Tichbome,  Knight,  his  heirs  and  as- 
signs, the  aforesaid  manor,  town,  hundred,  messuages, 
lands,  tenements,  and  hereditaments,  and  other  the  pre- 
mises above  by  these  presents  granted,  or  mentioned  to 
be  granted,  with  all  their  appurtenances,  as  fully,  freely, 
and  entirely,  and  in  as  ample  mode  and  form  as  all  and 
singular  the  same  premises,  or  any  parcel  thereof,  came 
or  ought  to  come  to  our  hands,  or  to  the  hands  of  any  of 
our  progenitors  or  ancestors,  late  kings  or  queens  of 
England,  by  reason  or  pretext  of  the  dissolution  or  sur- 
render of  any  late  monastery,  abbey,  or  priory,  or  by 
reason  or  pretence  of  any  exchange  or  purchase,  or  of 
any  gift  or  grant,  or  by  reason  or  pretence  of  any  act  of 
Parliament,  or  any  acts  of  Parliament,  or  by  reason  of 
any  attainder  or  forfeiture,  or  by  reason  of  escheat,  and 
by  reason  of  any  reversion  or  remainder,  or  any  other 
manner  of  right  or  title,  and  which  in  our  hands  now  are 
or  ought  to  be,  to  have,  hold,  and  enjoy  the  aforesaid 
manor,  town,  hundred,  messuages,  lands,  tenements,  mea- 
dows, feedings,  pastures,  woods,  underwoods,  courts 
leet,  view  of  frank-pledge,  hundred  courts,  profits, 
commodities,  advantages,  emoluments,  and  hereditaments! 
and  all  and  singular  other  the  premises  above  by  these 
])resents  granted,  or  mentioned  to  be  granted,  with  all 
their  rights,  members,  and  appurtenances,  to  the  aforesaid 
Richard  Tichbome,  Knight,  his  heirs  and  assigns,  to  the 
sole  and  proper  use  and  behoof  of  the  same  Richard 
Tichbome,  Knight,  his  heirs  and  assigns,  for  ever,  to  hold 
the  aforesaid  manor,  town,  hundred,  messuages,  lands, 
tenements,  and  hereditaments,  and  all  and  singular  other 


HILARY  TERM,  2  WILL.  IT. 


291 


the  premises  above  by  these  presents  granted,  with  all 
their  appurtenances,  of  us,  our  heirs  and  successors,  by 
Knights'  service,  viz.  by  the  service  of  the  fortieth  part 
of  one  knight's  fee  for  all  our  rents,  services,  exactions, 
and  demands  whatsoever,  to  be  therefore  in  anywise  ren- 
dered, paid,  or  done  to  us,  our  heirs  and  successors,  &c. 
And,  moreover,  for  the  full  and  perfect  assurance,  extinc- 
tion, and  bar  of  ail  and  all  manner  of  estate  or  right,  which 
we  have,  or  ought  to  have,  in  fee,  tail,  or  otherwise  how- 
soever, of  and  in  the  aforesaid  hundred,  manor,  and  town 
aforesaid,  and  other  the  premises,  and  in  every  parcel 
thereof,  or  which  be,  can  come,  or  ought  to  come  to  us  by 
hereditary  descent,  and  every  reversion  and  remainder 
thereupon  to  us  belonging  or  appertaining;  it  is  our  plea- 
sure, and  we  do  by  these  presents,  for  ourselves,  our  heirs 
and  successors,  of  our  special  grace,  and  of  our  certain 
knowledge  and  mere  motion,  covenant  and  grant  to  the 
aforesaid    Richard   Tichbome^    Knight,    his    heirs    and 
assigns,  that  within  one  year  now  next  ensuing  after  the 
date  of  these  presents,  a  fine  with  proclamation,  according 
to  the  form  of  the  statute  in  that  case  made  and  provided, 
shall  be  levied  of  the  aforesaid  hundred,  manor,  and  town 
aforesaid,  and  other  the  premises,  with  the  appurtenances, 
in  manner  and  form  following,  (that  is  to  say),  that  the 
aforesaid  Richard  Tichborne,  Knight,  shall  acknowledge 
the  aforesaid  hundred,  manor,  and  town,  with  the  appur- 
tenances, and  other  the  premises,  by  apt  and  convenient 
names,  to  be  our  right,  as  those  which  we  have  of  the  gifl; 
of  the  aforesaid  Richard  Tichborne,  Knight;  and  there- 
upon we  will,  by  the  same  fine,  grant  and  render  the 
aforesaid  hundred,  manor,  and  town,  with  the  appurte- 
nances, and  other  the  premises  in  the  same  fine  to  be 
comprised,  to  the  aforesaid  Richard  Tichborne,  Knight, 
and  his  heirs,  for  ever.     And  the  aforesaid  Richard  Tich- 
borne, Knight,  and  his  heirs,  shall  have  the  like  power 
and  licence.     We  also  give  and  grant  by  these  presents. 
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that^  after  such  fine  shall  be  levicdi  it  shall  be  fully  law* 
ful  for  the  aforesaid  Richard  Tichborne,  Knight,  bis  heirs 
and  assigns,  into  the  hundred,  manor,  and  town  aforesaid, 
with  the  appurtenances,  and  other  the  premises  in  the 
fine  aforesaid  to  be  comprised,  to  enter,  and  the  issues, 
rents,  and  profits  thereof  to  take,  without  any  petition  or 
demonstration  of  right,  and  without  any  writ  or  warrant 
de  amoveas  manuum  of  us,  our  heirs  or  successors,  or  any 
other  writ  or  warrant,  and  without  asking  or  obtaining  any 
other  leave  of  us,  our  heirs  or  successors,  for  that  pur- 
pose," &c. 

The  hundred  of  Alton  consisted  of  nineteen  parishes, 
part  of  which  were  out  of  the  perambulation  of  the  forest 
and  in  the  hands  of  subjects.  In  the  10  Jac,  I,  Sir  Jt. 
Tichborne  held  courts  leet  for  the  hundred  of  Alton, 
and  he  and  his  successors  continued  so  to  do.  In  the 
reign  of  Charles  the  First,  a  justice  seat  was  holden  for 
the  forest  of  Alice  Holt  and  fVoolmer,  at  which  no  claim 
of  free  warren  was  made  by  Amphillis  Hyde^  (a  feme  co^ 
tert)i  daughter  and  heiress  of  Sir  R.  Tichborne.  Queen 
Elizabeth  granted  to  Sir  TV.  KnoUis  the  office  of  lieute- 
nant and  warden  of  the  forest,  which  was  continued  from 
time  to  time,  and  for  the  last  eighty  years  was  held  by  the 
descendants  of  Sir  R.  Tichborne,  who,  whilst  they  were  so 
entitled  to  the  office,  shot  over  the  locus  in  quo,  and  killed 
pheasants,  partridges,  &c.,  and  converted  them  to  their 
own  use. 


/J.  Bayly,  for  the  Attorney-General. — The  grant  in  ques- 
tion is  void,  and  nothing  passed  by  it  to  Sir  R.  Tichborne. 
No  evidence  appears  of  the  user  of  this  franchise;  on  the 
contrary,  the  Ctown  has  from  time  immemorial  been  possess- 
ed of  the  close  in  question,  and  has  exercised  all  rights  over 
it ;  the  inference  from  which  is,  that,  at  a  remote  period,  this 
grant  was  found  to  be  totally  ineffectual,  and  consequent- 
ly was  never  acted  upon.     Ancient  grants  avail  nothing, 
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without  evidence  of  possession  consistent  with  them. 
Chad  V.  Tilsed  (a).  But  there  seems  to  have  been  a  rea- 
son why  this  grant  should  be  inoperative;  because  the 
lieutenancy  and  wardenship  of  the  forest  were  granted  so 
early  as  the  reign  o( Elizabeth;  a  grant  of  privileges  totally 
inconsistent  with  the  franchise  now  claimed;  and  there 
being  no  recital  of  the  previous  grant  in  these  letters  pa- 
tent^ the  King  was  deceived  in  his  grants  and  the  letters 
patent  are  void. 

The  grant  is  of  the  hundred,  and  though  the  close  in 
question  is  in  the  hundred,  it  is  not  parcel  of  the  hundred, 
or  of  and  belonging  to  the  hundred.  In  Bays  v.  Bird  {b), 
it  is  said  "  a  hundred  is  only  a  franchise,  consisting  of  a 
court,  called  the  hundred  court,  and  probably  has  the  re- 
turn of  writs,  and  by  such  grant  the  franchise  passes,  but 
not  all  the  grantor's  land  in  the  hundred."  The  hundred, 
therefore,  may  have  been  granted  without  a  grant  of  the 
lands  within  the  hundred.  At  this  day,  the  King  cannot 
grant  a  manor ;  and  if  any  one  grant  part  of  the  demesnes, 
they  are  severed  from  the  manor,  and  never  can  be  re- 
united. Lemony.  Blackwell  (c),  Reg.  v.  Duchess  oiBuo- 
cleugh  (d).  If,  therefore,  the  grant  had  been  of  all  lands 
parcel  of  the  hundred,  it  would  not  follow  that  these  lands 
were  parcel  of  the  hundred.  On  the  contrary,  the  evi- 
dence shews  that  they  have  been  immemorially  in  the  pos- 
session of  the  Crown.  But  the  Crown  is  prohibited  by 
Stat.  2  Ed.  3,  c.  12,  and  14  Ed.  3,  c.  5),  from  granting  a 
hundred.   Darby  v.  Foxleyie)^  4*  Inst.  267,  Rex  v.  Kings- 

mill  (/). 

The  King  cannot  grant  free  warren  and  free  chase  over 
the  lands  of  a  subject  without  his  consent;  and  it  is  proved, 
that  three  thousand  acres  of  the  hundred  were,  at  the  time 
of  the  grant,  in  the  possession  of  subjects. 


Rtvtwttt 
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(a)  2  B.  &  B.  403 ;  5  Moore,  1 85. 
(fc)  2  P.  Wilis.  400. 
(r)  SkiD.  192. 


{d)  6  Mod.  161. 
(e)Rol.  Rep.  119. 
(/)  3  Mod.  199. 
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[Bayley,  B. — But  he  may  grant  free  warren  and  free 
chase  over  the  lands  of  the  grantee,  and  over  his,  the 
King's,  own  lands.] 

The  words,  **  in  all  other  lands  and  woods,*'  cannot  be 
construed  to  mean  the  lands  and  woods  of  all  other  per- 
sons whatsoever;  for  various  subjects  held  lands  within 
the  forest  at  the  time  this  grant  was  made* 

[Bayley,  B. — There  would  be  three  different  descrip- 
tions of  land  within  the  forest,  in  reference  to  which  the 
right  might  be  exercised — lands  of  the  grantee,  lands 
of  strangers,  and  lands  of  the  Crown.  Over  the  lands 
of  strangers  the  King  could  not  confer  this  right.  The 
King  might  do  so  over  the  lands  of  the  Crown, — and  we 
must  look  to  the  language  of  the  deed,  perhaps  being  as- 
sisted by  the  usage,  to  see  whether  the  King  meant  to 
confer  that  franchise. 

Lord  Lyndhurst. — The  expression, ''  and  over  all  other 
lands,"  cannot  be  taken  in  its  general  sense,  for  that  would 
be  contrary  to  law.  The  question  is,  whether  it  would 
embrace  the  lands  of  the  Crown,  unless  such  lands  are 
specifically  mentioned.] 

Without  some  special  description,  it  cannot  include  the 
lands  of  the  Crown;  and  the  very  uncertainty  is  a  ground 
for  avoiding  the  grant.  Com.  Dig.  Grants  (G.)  6.  The 
grant  is  therefore  totally  void;  but  if  it  be  not  void,  a  li- 
mited construction  must  be  put  upon  the  words  consist- 
ent with  the  usage.  The  Court  will  not,  by  construction, 
extend  the  words,  or  favour  the  grant  of  a  free-warren. 
Carr  v.  Smith  {a). 


(a)  K.  B.,  M.  T.,  1812.— The 
foUomDg  report  of  this  case  was 
stated  by  Mr.  B.  BayUy^  duriDg 
the  argument. — ^^  It  was  an  action 
of  trespass,  for  hunting  in  the 
pluntifTs  close.  The  defendant 
pleaded,  that  it  was  part  of  the  for- 
est of  Bleasdalcy  whereof  the  King 


was  seised,  in  right  of  the  duchj 
of  Lancaster ;  that  the  King  gave  to 
I.  F,  C.  the  office  of  gamekeeper, 
and  that  he  made  the  defendant 
deputy.  There  was  a  replication, 
that  Jamti  1  was  seised  of  cer- 
tain ?accariesy  whereof  the  dose 
in  question  was  parcel,   and  of 
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Manning,  for  the  defendant.— It  appears  from  the 
grants  that  what  the  King  professed  to  grant,  had  been 
formerly  part  of  the  possessions  of  Edmund,  Earl  of 
Kent;  the  property  therefore  was,  before  the  grant,  in 
the  hands  of  a  subject;  and  it  is  probable  from  the  find- 
ing, that  Sir  Richard  Tichbome  was  seised  of  some  of 
these  immunities  in  the  10  Jac.  I,  that  he  merely  took  a 
re-grant  from  the  Crown  of  what  he  had  before.  At  the 
time  of  the  grant,  the  Crown  was  seised  of  the  forest,  in- 
cluding free  chase  and  free  warren ;  and  therefore,  if  the 
Crown  were  sebed  of  forestal  rights  over  the  locus  in  quo, 
it  would  be  as  capable  of  making  a  grant  of  free  warren 
over  the  locus  in  quo,  as  if  the  estate  had  been  in  the 
hands  of  the  Crown.  In  the  construction  of  the  grant, 
the  intent,  and  not  the  precise  words,  is  to  be  regarded. 
Evans  v.  Ascough  (a).  The  words  of  the  grant  of  free 
warren  are  divided  into  two  branches — in  the  lands  of 
Sir  iZ.  Tichbome,  within  the  hundred — and  also  in  all 
other  lands  and  woods^  in  the  same  hundred,  &c.     The 


Revenue^ 
1832. 


Att.  Gen. 

v. 
Parsons. 


free  u'arren  within  the  same,  and 
granted  the  vaccaries  and  free 
warren  to  J.  S.,  under  whom  the 
plfldntiff  claimed.  There  was  a 
rejoinder  denying  the  grant,  and 
therefore  the  question  was,  whe- 
ther the  vaccaries  and  free  war- 
ren were  granted  or  not.  On  the 
trial  it  appeared,  that  King  Jama 
1,  granted  to  /.  S.  certdn  manors 
and  these  vaccaries,  and  all  woods 
and  trees  upon  any  of  the  pre- 
mises; that  the  grant,  in  the  gene- 
ral words,  after  the  description  of 
the  premises,  had  the  word  '  war- 
rens;' and  that,  in  another  part, 
the  King  granted  to  I.  S,  all 
courts  leet,  and  waifs,  and  here- 
ditaments, free  warrens,  and  all 
other  rights,  &c.,  as  freely  as  the 
King  or  his  predecessors  had  or 

TOL.  II.  X 


ought  to  have  enjoyed  them  in 
the  premises  granted,  or  as  any 
former  predecessors  had  enjoyed 
them.  There  was  a  special  case, 
and  on  argument  the  Court  was 
clear,  that,  as  it  did  not  appear 
that  the  locus  in  quo  was  applied 
to  purposes  of  warren  at  the  time 
of  the  grant,  or  that  any  distinct 
right  of  free  warren,  independent 
of  the  general  forest  right,  was 
subsisting  upon  it;  and  as  there 
were  no  words  to  shew  an  inten- 
tion in  the  Crown  to  create  such 
a  right,  and  pass  it  de  novo,  the 
grant  did  not  pass  such  right ;  that 
the  issue,  therefore,  was  against  the 
plaintiff,  and  jiosteu  to  the  defen- 
dant." 
(rt)  Latch,  248. 
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ordinary  form  of  the  grant  of  free  warrens  is,  that  it  is  to 
be  exercised  in  the  demesne  lands  of  the  grantee,  pro-. 
Tided  they  do  not  come  within  the  bounds  of  the  royal 
forest;  but  here  the  word  "  svis*'  is  omitted  purposely, 
and  the  words  **  all  other  lands"  are  used  in  opposition 
to  the  words  **  demesne  lands ;"  and  instead  of  the  quali- 
fication, it  is  to  be  exercised  there,  though  the  lands  may 
'  be  within  the  royal  forest. 

[Bayley^  B. — Might  not  the  words  "  all  other  lands'* 
be  satisfied,  by  extending  the  warren  over  the  lands  of  Sir 
R.  Tichborne,  not  demesne  lands  of  the  manor  of  Alton. 
It  may  be  doubtful,  whether  these  words  apply  to  the  lands 
of  the  Crown  or  to  the  lands  of  the  grantee ;  and  then 
usage  may  be  very  important  to  explain  their  meaning. 
The  demesne  lands  are  the  demesne  lands  of  the  manor, 
and  the  manor  is  not  co-extensive  with  the  hundred*] 

In  the  grant  of  free  warren,  the  demesne  lands  are  not 
spoken  of  as  the  demesne  lands  of  the  manor  of  Alioju 
Upon  the  subject  of  demesne  lands,  Bracton,  p.  S63  aj 
says^  ^^  Et  sciendum  est,  quod  dominicum  diciiur,  ad  diffe^ 
rentiam  ejus  quod  ienetur  in  servitio,  et  unde  dicitur  toia 
die,  quod  videndum  erit  quid  quis  teneat  in  dominico,  et 
quid  in  servitio.  Et  regulariter  verum  est,  quod  domim- 
cum  did  potest,  omne  illud  tenementum  de  quo  antecessor 
obiit  seysiius  ut  de  feodo,  sive  cum  usufructu  vel  sine, 
et  de  quo  si  ejectus  esset  dum  viveret  recuperare  posset 
per  assisam  novce  dissey since.** 

In  Fowler  v.  Seagrave  (a),  Nota,  per  Coke^  C.  J. — 
•*  When  a  man  claims  a  warren  infra  omnes  terras  domini" 
cales,  the  cannot  extend  this  into  the  land  of  freeholders; 
tor,  when  any  one  claims  a  warren  by  charter,  he  cannot 
clearly  enlarge  this  beyond  the  charter,  but  he  ought  to 
take  the  same  as  it  is  expressed  in  the  charter,  and  not 
otherwise;  otherwise  it  is  where  he  claims  the  warren  by 


(a)  2  BuUtr.  264. 
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prescription,  and  this  is  the  difference;  the  Court  agreed 
with  him  herein."  This,  therefore,  is  an  authority  by 
Lord  Coke^  that  a  grant  of  free  warren  infra  omnes  terras 
daminicales,  would  extend  over  all  the  lands  of  the 
jprantee,  Except  those  lands  which  were  held  in  serviiio 
by  freeholders,  under  the  grantee;  and  therefore,  he  con- 
siders, that  all  lands  not  in  servitio,  if  they  belong  to  the 
k>rd  by  any  title,  must  be  terras  dominicales.  So,  in 
Higham  v.  Best  (a),  Popham,  J.,  said :  "  If  the  Queen 
grants  me  free  warren  within  my  manor,  I  shall  have  it 
within  my  own  demesnes  only,  for,  if  otherwise,  the  Queen 
should  impose  a  charge  upon  another,  which  Che  law  will 
not  suffer.*'  In  the  opinion  of  Popham,  therefore,  and  the 
rest  of  the  Court,  terras  dominicales  applied  to  all  the 
lands  of  the  grantee ;  for,  if  they  applied  merely  to  parti- 
cular lands,  such  as  the  demesne  lands  of  a  manor,  it 
would  not  be  true  that,  by  extending  the  grant  beyond 
the  demesne  lands  of  the  grantee,  a  charge  would  be  im- 
posed upon  a  stranger.  Fitx.  Abr.  tft.  Barre,  pi.  198, 
and  3  /f.  6,  fbl.  13>  pL  15,  are  to  the  same  effect. 

[Bayley,  B. — If  the  lord  of  the  manor  of  Alton,  before 
the  grant, had  purchased  freeholds  previously  enfranchised, 
though  lying  within  tlie  manor,  they  would  not  become 
demesne  lands  of  the  manor.] 

The  words  "  demesne  lands**  do  not  mean  the  demesne 
lands  of  the  manor,  but  all  lands  come  within  that  de- 
aci^ion  which  are  not  held  by  freehold  tenants.  All  lands 
in  which  there  i»  a  freehold  interest,  are  either  tenemental 
or  demesne.  The  close  in  question  is  the  demesne  of  the 
Crown,  and  is  comprehended  within  the  second  branch. 
The  demesne  lands  comprehend  all  the  lands  of  Sir  Rich- 
ard Tichborne,  and  the  other  lands  are  the  lands  of  the 
Crown  within  the  hundred. 

There  is  no  inconsistency  between  this  grant  and  the 
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grant  of  the  rangership  of  the  forest  made  by  Queen  Eli- 
xabeih,  and  renewed  from  time  to  time.  By  this  grant, 
(he  officers  of  the  King  are  excluded  from  interfering  with 
the  right  of  free  warren.  The  beasts  of  forest  and  the 
beasts  of  warren  are  not  the  same,  except  the  hare,  with 
respect  to  which  the  ranger  would  protect  them  for  the 
Crown,  and  the  grantee  of  the  free  warren  might  kill  them 
for  his  own  use.  Moreover,  the  forest  extends  beyond 
the  hundred,  and  part  cannot  be  affected  by  this  grant. 
Jf,  therefore,  instead  of  the  rangership,  the  forest  had 
been  granted,  the  grantee  would  have  taken  a  totally  dif- 
ferent right,  applying,  except  as  to  the  hare,  to  a  totally 
different  description  of  animal,  and  extending  over  a  dis- 
tinct district. 

Then,  with  respect  to  the  user. — It  appears  that  for  the 
last  eighty  years  the  rangership  and  right  of  free  warren 
have  been  united  in  one  person,  and  therefore  it  is  im- 
possible to  prove  an  user,  under  this  grant,  of  the  right  of 
free  warren  over  the  locus  in  quo.  However,  during  that 
time,  pheasants  have  been  killed  by  a  person  uniting  the 
two  characters  upon  the  spot  in  question,  and  converted 
to  his  own  use.  As  ranger,  he  could  not  do  so,  because  he 
would  be  bound  to  apply  them  to  the  use  of  the  owner;- 
but  it  was  a  lawful  exercise  of  the  right  of  free  warren. 
The  owner  of  a  free  warren  could  not  intermeddle  with  the 
red  deer,  22  Viner,  430;  and,  therefore,  it  was  reasonable 
that  the  successors  of  Sir  R.  Tichborne,  having  a  right  of 
free  warren,  should  be  desirous  of  obtaining  the  appoint- 
ment of  ranger  of  the  forest,  whereby  they  might  extend 
their  right  over  a  larger  district,  and  to  all  beasts. 

But  the  grantee  is  not  bound  to  shew  an  user  at  any 
distance  of  time.  The  third  resolution  in  the  Leicester 
Forest  case  (a),  is  this : — **  They  all  held  that  they  may  pre- 
scribe to  have  warrens,  or  to  keep  sheep  in  forests,  although 


(n)  Cro.  Jac.  165. 
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they  were  on  the  King's  lands;  but  without  a  special  pre- 
scription it  cannot  be :  and  in  such  case  of  prescription^  free 
warren,  although  it  had  not  been  used  for  divers  years,  if 
he  had  it  by  grant,  or  can  prove  it  by  prescription,  a  non- 
user  is  no  cause  of  forfeiture  thereof."  The  non-user  of 
a  fair  or  market,  or  courts,  or  such  like  liberty,  wherein  the 
subjects  have  an  interest  for  their  common  benefit,  is  cause 
of  seizure ;  but  the  non-user  of  parks  or  warrens,  or  such 
like,  which  are  to  the  profit  only  or  pleasure  of  the  owner, 
is  no  ground  of  loss  or  forfeiture.     {Co.  Lit.  233.  a.) 

[Bayleff,  B. — That  is,  you  shall  not  lose  by  non-user  a 
right  to  free  warren  proved  to  have  existed  by  grant  or 
prescription ;  but  you  must  shew  clearly  that  it  existed,  be- 
fore that  question  can  arise.] 

In  the  cases  of  mines  (a),  Di/er,  C.  J.,  said,  if  the  Queen 
has  a  mine  royal  in  the  soil  of  /.  S,,  and  she,  ex  gratia 
specialty  certd  scientid,  et  mero  motu,  grants  to  a  stranger 
all  mines  which  she  has  in  the  lands  of  /.  5.,  the  mine 
royal  shall  pass,  for  else  the  words  would  be  void^  and 
without  effect.  So  here,  the  second  branch  of  this  grant 
would  be  voidi  unless  it  extends  to  lands  of  which  Sir  It. 
Tichbome  was  not  seised.  The  words  in  Smith  v.  Carr 
were  mere  general  words. 
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Bayley  replied. 


Cur.  adv.  vult. 


Lord  Lyndhurst,  C,  B.,  now  delivered  the  judgment 
of  the  Court  as  follows : — 

This  case  came  before  the  Court  upon  a  special  ver- 
dict, and  the  material  question  was,  whether,  under  the 
letters  patent  from  YAng  James  the  1st  {15  Jac.  1st)  to 
Sir  Richard  Tichbome,  a  right  of  free  warren  passed 
within  the  limits  to  which  that  grant  extends,  on  what 


(«)  Plowden,  331,  337- 


S02 


CASES  IN  THE  EXCHEQUER, 


Jieventef, 
1832. 


Att.  Gen. 

9. 

PAnsoNs* 


freely  as  fonner  possessors  had  enjoyed,  and  for  levying  a 
fine,  rather  imply  an  intention  to  grant  only  what  had  be* 
fore  been  enjoyed,  have  the  effect  of  giving  the  grantee  a 
right  of  free  warren  over  the  King's  own  land. 

A  grant  of  free  warren  is  in  general  confined  to  the 
lands  of  the  grantee;  the  King  cannot  grant  it  over  the 
lands  of  a  third  person;  and  though  he  might  grant  it 
over  his,  the  King's,  own  lands,  we  are  not  aware  of  any 
instance  in  which  it  has  been  done.  And,  unless  the  worda 
were  such  as  to  shew  unequivocally  that  such  was  the  in- 
tention, we  think  they  would  not  have  that  effect  (a). 

The  rules  of  construction  upon  grants  from  the  Crown 
are  much  more  favourable  to  the  grantor  than  the  rules 
of  construction  upon  grants  from  ordinary  persons.  This 
is  established  by  the  case  of  the  River  Banner  in  Sir  John 
Davis's  Reports  (6),  where  it  was  adjudged  that  a  grant 
of,  among  other  things,  all  fisheries,  would  not  pass  a  royal 
fishery,  such  as  the  Crown  had  by  prerogative  in  the  na- 
vigable part  of  a  river,  where  the  tide  ebbs  and  flows;  and 
ihat  an  exception  of  three-fourths  of  the  fishery  to  the 
Crown  would  not  make  the  other  fourth  pass  by  the  grant, 
because  the  King's  grant  shall  pass  nothing  by  implica* 
tion;  and  Plowden{c)  lays  it  down,  that  words  nsed  by 
the  King,  which  contain  things  royal  and  things  of  a  base 
nature,  shall,  in  favour  of  the  King,  be  taken  in  such  sense 
as  serves  best  for  the  King,  and  as  is  agreeable  with  order 
and  convenience,  for,  when  the  words  stand  indifferently, 
and  may  be.construed  one  way  or  other,  that  which  is  most 
convenient  shall  be  taken.  And  it  is  most  convenient  that 
things  appropriated  to  the  Crown,  and  to  the  prerogative 
royal,  should  tarry  with  the  Crown,  and  not  be  severed 
from  it  without  special  words;  and  that  words  in  patents 


(a)  3  Co.  9  b;  Sav.  70;  9  Co. 
29  b;  10  Co.  63  a,  113  b;  Dav. 
55 i  Plow.  333,  i*34. 


(6)  Davis,  57. 
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to  subjects  shall  make  such  things  to  pass  as  are  proper 
for  and  suitable  to  subjects.  And  for  this,  among  other 
reasons,  a  grant  by  the  King  of  all  and  singular  mines 
within  certain  lands,  was  held  to  pass  base  mines  only,  such 
as  copper,  lead,  &c.,  not  mines  royal,  of  gold  and  silver. 

In  the  case  now  before  the  Court,  the  letters  patent 
grant  the  King*s  manor  and  town  of  Aulton,  the  King's 
hundred  o{  Aulton,  with  its  rights,  and  all  other  things  to 
the  said  manor  and  hundred  belonging;  and  also  grants, 
that  Sir  Richard  Tichborne,  his  heirs  and  assigns,  should 
for  ever  thereafter  have  free  warren  and  free  chase  in  all 
their  demesne  lands  in  the  hundred,  manor,  town,  tene- 
ments, and  hereditaments  aforesaid,  and  in  all  other  lands 
and  woods  being  in  the  same  hundred,  manor,  town,  te- 
nements, and  hereditaments,  although  the  same  demesne 
lands,  and  other  lands  or  woods,  be  within  the  King's  fo- 
rest; so  that  none  of  the  King's  officers  should  enter  the 
hundred,  manor,  town,  demesne  lands,  or  other  lands, 
woods,  tenements,  or  hereditaments,  to  chase  therein,  &c., 
without  license  from  Sir  Richard  Tichborne,  his  heirs  or 
assigns. 

What,  then,  is  the  effect  of  the  grant  of  free  warren 
within  their  demesne  land?  And  what  the  effect  of  the 
grant  in  all  other  lands  and  woods  in  the  hundred,  manor, 
town,  tenements,  and  hereditaments? 

It  was  pressed  in  the  argument,  that  all  their  demesne 
lands  meant  all  the  lands  within  the  hundred,  &c.  of  which 
Sir  Richard  Tichborne  was  seised  in  fee;  and  that,  then, 
the  other  lands  and  woods  would,  of  necessity,  mean  the 
lands  and  woods  of  the  Crown,  because  the  King  could 
not  grant  free  warren  or  free  chase  de  novo  over  the  lands 
of  a  third  person.  Let  us  see,  then,  whether  we  are  at  li- 
berty to  say  that  this  is  the  sense  in  which  the  words  '^  de- 
mesne lands"  are  used  in  this  charter;  for,  if  we  are  not, 
the  other  lands  and  woods  will  not  mean,  of  necessity,  the 
lands  and  woods  of  the  Crown,  but  will  be  satisfied  by  being 
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applied  to  other  lands  of  Sir  Richard  Ttchbome^  within 
the  limits. 

Bracton  (a)  treats  of  the  question^  '^  Quid  sii  domini' 
cum^^  and  considers  it  as  having  various  meanings.  *^  Item, 
dominicum  accipitur  muUipliciter.  Est  auiem  dominicum 
quod  quis  habet  ad  mensam  suam  et  proprie,  sicut  sunt 
Bordlandes  Anglice.  Item,  dicitur  dominicum  villenaghtm 
quod  iraditur  villanis,  quod  quis  iempestivi  et  intempestici 
resumere  possit  pro  voluntate  sud  et  revocare.  Item,  potest 
did  dominicum  de  quo  quis  habet  libcrum  tenementum,  et 
alius  usum  Jructum,  Item,  did  poierit  dominicum  de  quo 
quis  habet  liberum  tenementum,  et  alius  custodiam.  Eodem 
modo  did  potcrit  dominicum,  de  quo  quis  habet  lib^um  tC" 
nementum  et  alius  cur  am  ;  sicut  dicitur  de  custode  et  curatore, 
et  unde  unus  datur  a  jure,  et  alius  abhomine.  Et  generaUter 
qualitercunque  quis  feoff atus  fuerit  in  qudcunque  hard,  in 
feodo  sibi  et  hcsredibus  suis,  vel  si  ex  causd  successionis, 
ita  quod  assisam  novce  disseysince  habere  posset  si  ejectms 
esset  dum  viveret,  competit  hceredibus  suis  assisa  mortis 
antecessoris  post  mortem  suam  si  seysitus  moriaiar.  Et 
sciendum  quod  dominicum  dicitur,  ad  differentiam  ejus 
quod  tenetur  in  servitio,  et  unde  dicitur  totd  die,  quod  rt- 
dendum  erit  quid  quis  teneat  in  dominico,  et  quid  in  ser* 
vitio»  Et  regulariter  verum  est,  quod  dominicum  did  po^ 
test,  omne  illud  tenementum  de  quo  antecessor  obiit  seysi^ 
tus  ut  de  feodo,  sice  cum  usufructu  vel  sine,  et  de  quo  si 
ejectus  esset  dum  viveret,  recuperare  posset  per  assisam 
novce  disseysincB  licet  alius  inde  haberet  usumfructum,  et 
unde  ad  declaraiionem  seysimu  antecessoris  statim  com* 
petit  ha^redi  assisa  mortis  antecessoris  si  impeditusfneritf 
ut  seysinam  /labeat  de  tenemento  sicut  antecessor  suus  ha' 
buerii,  et  quod  ad  hceredem  recognoscatur,  salvo  firmario 
termino  suo.  8fc.  8fc.  Item,  unus  tefiere  poterit  in  feodo 
quoad  servitium,  sicut  dominus  capitalis  et  non  in  domi- 


(a)  Lib.  4,  tr.  3,  c.  9,  s.  6,  fol.  263  a. 
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nico,  et  alius  in  feado  el  in  dominico  et  non  in  servitio, 
sicut  libere  tenens  alieujus,  ^c,  ^c."  Bracton,  therefore, 
speakfi  of  the  word  (demesne)  dominicum,  as  applying — 
^rsi,  to  what  a  man  has  in  his  own  hands,  for  his  own 
table  and  support; — secondly,  to  what  he  has  in  the 
hands  of  his  villein; — and,  afterwards,  more  extensively, 
to  whatever  he  holds  in  fee. 

Fleta,  which  was  written  about  a  century  after  Braclon, 
(that  is,  1340),  seems  to  have  had  Braclon  in  view,  and  to 
have  corrected  him  (a): — **  Dominicum  autem  muliiplicitef' 
accipilur.  Est  autem  dominicum  proprie  terra  ad  mensam 
assignatOf  et  viUenagium  quod  traditur  villanis  ad  exco- 
lendum,  et  terra  precari^  dimissa  quce  tempestive  et  pro  vo- 
huUate  domini  poterit  retocari,  et  sicut  est  de  ierrd  com- 
missd  tenendd  quamdiu  commissori  placuerit.  S.  19 — Pote- 
rit  etiam  dici  dominicum  de  quo  quis  habet  liberum  tene- 
mentum,  et  alius  usumfructum ^^  {curam,  ^c,  as  in  Brae- 
ton).  S.  20 — "  Dominicum  etiam  dicitur  ad  differentiam 
ejus  quod  tenetur  et  in  servitio.  Dominicum  est  omne  illud 
ienementum  de  quo  antecessor  obiit  seisitus  ut  defeodo,  ^c." 

Spelman,  besides  referring  to  the  passage  from  Bracton, 
says,  "  Dominicum  etiam  vox  forensis  est  et  multiplex, 
Gallis  domanium,  Italis  demanium,  Anglis  the  demaine, 
quod  nonnulli  perperam  scribunt  demeane  et  demesne,  tie 
si  a  Gal.  de  mesne,"  that  is,  *'  sui  ipsius  proprium,  non 
a  Latino  dominico  nasceretur,  Dominicum  dicitur  pa- 
trimonium  domini,  atque  idem  quod  dominium.  Nostri 
vero  forenses  recentiores  solummodo  pene  utuntur,  vel  ad 
signijicandam  fundi  proprietatem,  vel  manerii  partem,  hoc 
est,  terras  et  prcedia  qu(B  dominus  hcereditarie  non  tradit 
suis  tenentibus,  sed  aut  suipsius  manibus  reiinuit,  aul  ad 
annos  aliquot,  sive  voluntatem  elocavit.  Vulgo,  terrce  domi- 
nicales,  demaine  landes."  Ducange,  in  his  Glossary,  thus 
explains    dominicum: — "  Dominicum— proprietas   doma* 
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mum,  quod  ad  dominium  spectai^  quo  dominus  ad  propri* 
am  alendam  famtUam  fruituu  Unde,  Anglis  domitdcum 
definiiur  quod  quit  habet  admensam,sicui  sunipradia  qua 
Bordlandes  iidem  vocant;'*  and  he  refers  to  the  passages 
from  Bracton  and  Fleta.  He  also  refers  to  CoweU  -^'Do- 
minicum  est  tola  ilia  terra  intra  manerium  quod  domimu 
feudi,  out  in  manibus  suis  retinet,  aut  saltern  ad  annos,  aut 
voluntatem  suamjuxta  consuetudinem  manerii,  aliis  locat.^ 
Lord  Coke  says  (a) — **  Domimcum  is  not  only  that  in- 
heritance wherein  a  man  hath  proper  dominion  or  owner- 
ship^  as  it  is  distinguished  from  the  lands  which  another 
doth  hold  of  him  in  service^  but  that  which  is  manually 
occupied,  manured,  and  possessed,  for  the  necessary  sus- 
tentation,  maintenance,  and  supportation  of  the  lord  and 
his  household,  and  savoureth  cfe  c/omo,  of  the  house,  either 
ad  mensam,  for  his  or  their  board  and  sustentation,  or  is 
manually  received  (as  rents)  for  bearing  or  defraying  of 
necessary  charges,  public  or  private.  Of  these,  says  our 
author,  he  should  plead,  that  he  is  seised  in  dominico  suo 
u'.  defeodo,  i.  e.  defeodo  dominicali,  seu  terrd  dominicaU 
seu  redditu  dominicaU,  which  is  as  much  as  to  say,  demeyne 
or  demaine,  of  the  hand,  i.  e.  manured  by  the  hand,  or  re- 
ceived by  the  hand,  and  therefore  he  calleth  it  mantfa/ occu- 
pation, possession,  or  receipt.  And  in  Domesday,  demesne 
land  is  called  inland,  as,  for  example,  4  bovatas  terra  de  in- 
land, et  10  bovatas  in  servitio.*'  In  this  passage  it  is  ob- 
vious, that^  when  he  speaks  of  that  wherein  a  man  hath  pro- 
per dominion  or  ownership,  he  is  speaking  of  what  he  holds 
as  lord,  not  of  what  he  may  hold  of  another  lord,  and  there- 
fore holds  in  servitio;  for,  he  speaks  of  such  land  as  dis- 
tinguished from  what  another  holds  of  him  in  servitio, 
(and,  unless  he  were  lord,  no  one  could  hold  of  him) ;  he 
speaks  of  what  he  keeps  in  hand,  as  kept  for  the  necessary 
support  of  the  "  lord  "  (that  is,  himself)  and  his  house- 


(a)  Co.  Lit.  1 7-  «' 
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hold;  andy  in  speaking  of  the  demesnes  as  inland,  he  puts 
in  opposition  to  them  what  is  in  servitio.  In  his  Complete 
Copyholder,  Lord  Coke  appUes  the  same  term  '*  inland  " 
to  demesnes,  and  gives  such  an  explanation  of  the  word 
*'  demesnes"  as  seems  to  shew  clearly  that  it  cannot  ad- 
mit of  the  large  construction  for  which  the  defendant  here 
contends — that  is,  '*  all  the  lands  within  the  hundred,*' 
Sec,  of  which  Sir  Richard  Tichbome  was  seised  in  fee — 
but  that  it  was  to  be  confined  to  what  were  within  his  ma- 
and  whereof  tw  was  lord.     The  Saxons,  he  says  (a) ^ 


nor* 


had  manors  in  substance  nothing  differing  from  ours; 
they  wanted  neither  demesnes  nor  services.  Their  de« 
mesnes  they  termed  inlands,  because  the  lords  kept  them 
in  their  own  hands,  and  enjoyed  them  in  their  own  posses- 
sion. Their  services  they  termed  utlands,  because  those 
were  in  the  manurance  and  occupation  of  certain  tenants, 
&c.  &c.  In  sect.  11,  he  gives  a  distinct  explanation  of 
the  word  demesne.  "  Demesne,"  he  says,  '*  termed  in 
Latin,  demanium,  domanium,  or  dominicum,  is  taken  in  a 
double  sense,  proprie  et  improprie;  proprie,  for  that  land 
which  is  in  the  King's  own  hands — domanium  est  illud 
quod  consecratum,  unitum,  et  incorporatum  est  Region 
Coronce.  Take  domanium  in  this  sense,"  he  says,  *'  and 
then  you  exclude  all  common  persons  from  being  seised  in 
dominico;  for,  admit  the  King  pass  over  (that  is,  grant 
away)  the  demesne  lands,  as  soon  as  they  come  into  a  com- 
mon person's  hands,  desinunt  esse  terrce  dominicales;  for, 
though  the  King's  patentee  hath  the  land  granted  to  him 
and  to  his  heirs,  yet,  coming  from  the  King,  it  must  neces- 
sarily be  holden  of  the  King;  but  it  is  contrary  to  the  nature 
of  demesne  lands  to  be  holden  of  any."  S.  12 — "  Then,  by 
this  it  appeareth,  that  those  lands  are  termed  improperly, 
demesne^  which  are  in  the  hands  of  an  inferior  lord  or  te« 
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nant,  nor  can  suck  a  one  in  propriety  of  speech  be  said  to 
stand  seised  of  any  land  wbatsoerer  in  dominico  sua;  but' 
if  you  observe  narrowly  the  manner  of  pleadings,  the 
words  are  used  in  a  proper  sense,  for  you  shall  never  find 
that  an  inferior  lord  or  tenant  will  plead  that  he  is  simply 
seised  in  dominico,  but  still  with  this  addition,  in  dominie  o 
$uo  ui  de/eodo;  and  that  very  aptly,  for  this  word  */ee* 
implieth  thus  much,  that  his  estate  is  not  absolute,  but  de- 
pending upon  some  superior  lord.  Therefore,  we  conclude 
with  the  feudists,  that  a  common  person  may  aptly  be  said 
to  stand  seised  in/eodo,  or  in  dominico  suout  defeodo,  but  im- 
properly in  dominico  simply  (a)."  He  then  refers  to  Braeton 
and  Fleta;  and,  after  noticing  that  copyholds  are  parcel  of 
the  lord's  demesnes,  he  concludes  (6)  that  those  lands  alone 
can  properly  be  of  the  lord's  demesnes  (if  any  lands  in 
the  possession  of  inferior  lords  may  properly  chaHenge 
that  name),  which  the  lord  reserveth  in  his  own  hands  for 
the  maintenanee  of  his  own  board  or  table,  be  it  bis  waste 
ground,  his  arable  ground,  his  pasture  ground,  &c.  Sir 
WUUimi  Blactsione  {c)  takes  the  distinction  noticed  in  the 
argmnent,  between  demesne  and  tenemental  lands,  and 
deseribes  the  demesnes  as  lands  which  the  lord  of  a  manor 
kept  in  his  own  hands  for  the  use  of  his  family;  and  they 
were  caUed  terra  dominieales,  or  demesne  lands,  being 
occupied  by  the  k>rd,  or  dominus  manerii,  and  his  ser- 
vants. 

Upon  these  authorities,  we  think  we  are  foRy  warranted 
in  saying,  that,  though  the  word  **  demesne  "  may  in  some 
cases  be  applied  to  any  fee-simple  lands  a  man  hoMs,  yet 
it  is  more  correct  and  usual  to  apply  it  to  the  lands  of  a 
manor,  which  the  lord  of  that  manor  either  actually  has, 
or  potentially  may  have,  inpropriis  manihus. 

The  efifect  of  the  grant  in  question  will  then  be  perfect- 


(«)  Sect.  12. 
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ly  clear.     It  will  have  conferred  upon  Sir  Richard  Tieh^       Revenue, 
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borne,  his  heirs  and  assigns,  a  right  of  free  warren  and  "'  ^ 

free  cliase  in  those  lands  within  the  manor  o{  AultoUy  which  Att.  Gen. 
Sir  R.  TtckbomehviAi  as  lord  of  that  manor,  under  the  de-  PAasoNs, 
scription  of  his  demesne  lands;  and  it  will  have  conferred 
upon  them  a  similar  right  in  whatever  tenemental  lands 
Sir  R.  Tichbarne  then  held  in  fee,  either  of  the  King,  or 
of  any  lord,  within  the  limits  mentioned  in  the  grant :  but 
it  will  have  conferred  no  other  right.  No  other  right, 
then,  will  have  been  conferred  by  implication,  and  the 
anomaly,  not  to  say  the  indecorum,  of  a  subject*s  right  to 
freewarren  and  free  chase  in  the  lands  of  the  Crown, 
whilst  in  the  occupation  of  the  Crown,  will  not  have  oc- 
curred. We  have  not  noticed  the  case  of  Smith  v.  Carr, 
referred  to  upon  the  argument,  because  we  think  this  case 
sufficiently  clear  upon  the  grounds  we  have  mentioned. 

Judgment  for  the  Attorney-GeneraL 


Da  VIES  V.  Grey.  -S-»<^*-  «/  ^^«^- 

X  HE  defendant,  a  prisoner,  gave  notice,  on  Wednesday^  The  rule  T.  i 
1 1th  January y  of  putting  in  and  justifying  bail,  at  the  same  abies'a  defend- 
time,  for  Saturday  the  14th.     On  that  day  the  bail  justiH-  [^.'Jf/ilinrtU^^ 
ed,  but  the  officers  of  the  Court  doubting  upon  the  con-  ««»«e  time,  upon 

•  <■    1  %      Fwi   1    Twr    A  /   \        11  "I  •         11    giving  four  days' 

stniction  of  the  rule  2;  1  FT.  4  (a),  whether  due  time  had  notice,  is  an  en- 
been  given,  refused  to  draw  up  the  rule  of  allowance;  and  aSingruie;* 
the  defendant  accordingly  on  that  day  served  a  notice  and  therefore, 

\  a  prisoner,  who 

continuing  his  former  notice  to  the  17th.     The  officers  before  the  rule 
having  doubts  whether  this  was  sufficient; —  Suf  justify *baii 

upon  a  two  days' 
notice,  may  still 

Archbold,  who  moved  to  justify  the  bail,  mentioned  the  do  so. 

(a)  Ante,  Vol  1,  p.  469. 
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^^^\q'U*^^'  circumstances  to  the  Court,  and  contended  that  the  late  rule 

v*-«^|^Il^     applied  only  to  cases  in  which  the  defendant  could  not  put 

Davies        in  and  justify  bail  at  the  same  time;  that  it  was  an  ena- 

Gret.        bling  and  not  a  disabling  regulation ;  and  that  prisoners  who 

before  might  put  in  and  justify  bail  at  the  same  time  after 

two  days*  notice,  might,  notwithstanding  the  rule,  still  do 

so.    He  stated  that  such  had  been  the  uniform  practice  of 

the  Court  of  King's  Bench  since  the  new  rules. 

Bayley,  B. — It  is  desirable  as  far  as  possible  to  assi- 
milate the  practice  of  all  the  Courts;  and  I  will  consult  my 
brother  Parke  upon  the  question. 

The  learned  Baron  sent  the  following  questions  to 
Parke,  J. : — 

'*  Before  the  new  rules,  could  a  prisoner  put  in  and  jus- 
tify bail  upon  a  two  days'  notice:  no  bail  at  all  being  put 
in  at  the  time  of  giving  his  notice? 

'^  And  if  he  could,  is  this  still  the  practice;  or  is  it  alter- 
ed by  the  new  rule?" 

Parke,  J.,  after  consulting  the  Master,  returned  the 
following  answer: — 

**  He  might  before  the  new  rule,  and  he  may  still.  The 
new  rule  is  an  enabling  and  not  a  disabling  rule." 

Bail  allowed. 
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Brown  v.  Shuker  and  Others.  ^^^^• 

X^EBT  against  the  defendants^  as  co-^heiresses,  on  the  in  an  action 
bond  of  their  ancestor,  conditioned  for  the  performance  of  ©n  the  bond*of 
the  covenants  in  an  indenture  of  mortgage.     Pleas,  firsi,  jjj*  defendalit 
non  est  factum; — secondly,  per  fraudem; — and,  thirdly,  pleaded  wn* 
that  the  defendants  had  not,  nor  had  either  of  them,  at  the  piainUffsre- 
the  time  of  exhibiting  the  bill,  &c.,  nor  at  any  time  before  ?Se"tha[lhe 
oi'  since,  any  lands,  &c.  by  descent.     Replication  to  the  defendant  had 

"^  "^  *  assets,  &C.,  be* 

last  plea,  that  the  defendants,  after  the  death  of  the  an-  fore  the  action 

cestor,  and  before  the  commencement  of  this  suit,  to  wit,  concUiding  with 

&c.,  had  lands  in  fee-simple,  by  descent,  &c.,  concluding  a^^^ej^^ca'^o^J 

with  a  verification.  sessed  the  da- 

At  the  first  trial  of  this  cause,  the  Jury  omitted  to  find  the  condition 

the  value  of  the  lands  descended,  and  the  Court  (a)  award-  u™ "moint 

ed  a  venire  de  novo.     The  cause  was  tried  a  second  time,  than  the amoun. 

,  of  the  lands  de* 

before  Patteson,  J.,  at  the  last  Assizes  for  the  county  of  scended:— 
Salop;  when  the  Jury,  under  the  direction  of  the  learned  execution  for*^ 
Judge,  found  a  verdict  for  the  plaintiff,  with  1*.  damages  ^®^^  *"^  ^^^^ 
for  the  detention  of  the  debt,  and  40«.  costs;  and  they  as*  fined  to  the  va- 
sessed  the  damages  under  the  assignment  of  breaches  at  descended. 
1^65/.,  and  found  the  value  of  the  lands  descended  to  be 
4«6/.  8s.  6c/. 

Upon  this  finding,  the  Master  having  taxed  to  the  plain- 
tifiT  his  full  costs  of  suit — 


iJ.  F.  Richards  obtained  a  rule  to  shew  cause  why  the 
Master  should  not  review  his  taxation,  and  why  the  postea 
should  not  be  amended ;  against  which  cause  was  now 
shewn  by 

Jertis  and  Curwood. — It  will  be  contended,  that  the 
plaintiff  is  not  entitled  to  damages  for  the  detention  of  the 

(n)  1  C.  &  J.  683. 
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Erc^'O/  Pleas,  debt,  OF  to  costs  of  suit  The  question  is  new,  and  depends 

on  the  construction  to  be  put  upon  the  5th  and  6th  sections 
of  the  statute  S  &  4  /T.  ^  Af.  c.  14. 

Marshal  v.  Wiilder  (a)  ahewt,  that  where  an  executor 
pleads  nan  aMSumpsU  and  plene  adminutraciif  and  the 
plaintiff  goes  to  trial  on  the  general  issue,  and  takes  judg- 
ment of  assets  guando  on  the  plea  o(  plene  admnietranU^ 
he  is  entitled  to  full  costs  de  bonis  testaiaris  ^c«,  ei  si  non 
de  bonis  propriis. 

[Bayletft  B.«-»Is  there  any  instance  of  a  judgment  ei  si 
non  as  against  an  heir  ?] 

The  books  of  entries  are  silent  upon  this  subject 

[Lord  Lyndhursti  C.  Q.-^The  fifth  section  of  the  sta- 
tute enacts,  that  execution  shall  be  taken  out  against  the 
heir  to  the  value  of  the  land  descended,  as  if  it  were  his 
own  proper  debt  or  debts.  That  expressly  confines  the 
execution  to  the  value  of  the  lands  descended ;  and  then 
the  sixth  clause  has  reference  to  the  fifth,  and  enacts*-*- 
**  that  execution  shall  be  awarded  as  aforesaid;*'  and  af« 
terwards,  as  if  to  draw  the  distinction,  it  enacts,  that,  when 
judgment  is  given  against  the  heir,  by  confession,  it  shall 
be  for  the  debt  and  damages,  without  any  writ  to  inquire 
of  the  lands,  &c.  so  descended. 

Baylet/f  B. — I  take  it,  you  were  not  bound  to  reply  ao* 
^^rding  to  the  statute.  Here  you  have  replied  specially 
according  to  the  statute ;  and  Aat  was  the  ground  of  our 
decision  when  this  cause  was  last  before  us.] 

The  heir  is  charged  as  with  his  own  debt;  he  must  be 
charged  in  the  debet  and  deiinet;  if  he  is  charged  in  the 
detinei  only,  it  is  error.  That  obviates  any  objection  as  to 
charging  him  de  bonis  propriis.  Before  the  statute,  the  heir 
was  liable,  de  bonis  propriis ,  on  a  false  plea,  although  he  was 
not  liable  on  a  plea  of  non  est  factum.  The  quesdon  here 
is,  whether  the  statute  has  altered  the  law  in  that  respect* 

(a)  9  B.  &  C.  957. 
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•The  statute  was  certainly  passed  with  an  entirely  flifferent  ^^\^  ^^^'^ 
«>bject«  If,  before  the  statute,  the  heir  had  aliened  band 
fide^  before  action  brought,  he  was  not  chargeable  at  law. 
To  prevent  this  inconvenience,  the  statute  made  him  liable 
to  the  amount  of  the  lands  so  aliened.  There  does  not 
appear  to  have  been  any  intention  or  contemplation  of  le- 
gislating oil  the  subject  of  costs.  The  recital  of  the  statute 
shews,  that  its  object  was  to  prevent  fraud  upon  creditors. 
By  the  5th  clause  it  was  intended  to  make  the  heir  liable 
for  the  debt  of  the  ancestor  where  he  would  not  otherwise 
have  been  liable;  but  it  was  not  the  intention  of  the  Legis- 
lature to  take  away  any  liability  as  to  costs,  to  which  the 
iieir  was  previously  subject  The  debt  is  incurred  by  the 
ancestor,  but  the  costs  are  an  obligation  incurred  by  the 
heir.  The  judgment  must  be  for  the  debt.  It  could  not 
be  intended  to  put  the  heir  in  a  better  situation  by  plead- 
ing falsely,  and  taking  the  plaintiff  down  to  trial ;  and  yet 
such  would  be  the  effect  of  the  construction  contended  for 
by  the  other  side;  for,  if  he  let  judgment  go  by  default, 
£iC^i  he  is  liable  to  costs,;  but  on  a  trial,  he  is  said,  accord- 
ing to  the  argument,  not  to  be  so  liable. 

[Bat/ley,  B. — It  may  be,  that  you  are  entitled  to  judg- 
ment ibr  the  debt  and  damages ;  but  the  question  is,  to 
srhat  extent  you  are  entitled  to  levy  them.  Where  there 
08  no  plea  of  riens  per  descent,  as  in  the  cases  of  judgment 
by. confession  or  upon  demurrer,  the  assets  are  taken  as  con- 
.fessed  to  the  amount  of  the  debt.  In  that  case  you  have  an 
.unlimited  confession  of  assets ;  in  the  present  case  a  limit- 
jtd  amount  of  assets  is  ascertained  by  the  verdict  of  a  Jury. 

Lord  Lyndhnrstf  C.  B. — When  execution  is  taken  out 
jipon  the  judgment,  it  is  limited  by  the  statute.  Suppose 
you  have  judgment  for  debt  and  costs,  how  is  it  to  be 
levied  ?  The  statute  says,  *^  as  aforesaid,"  that  is,  by  re- 
ference to  the  fifth  section,  ^*  to  the  value  of  the  lands 
descended."] 

Y  2 
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^^*j^^^^'  The  limitation  in  the  statute  is  as  to  the  debt.  The  el- 
ocution is  limited,  so  that  you  can  only  levy  the  debt  to 
the  value  of  the  lands  descended ;  but  the  costs  are  the 
obligation  of  the  heir,  incurred  by  himself  personally,  and 
were  not  intended  to  be  taken  away  by  this  statute. 

Campbell  and  Bichards  corUrh. — The  statute  gives  an 
advantage  to  the  creditor,  in  giving  a  personal  judgment 
and  execution  against  the  heir;  and  it  is  not  unreasonable* 
that  some  advantage  should  also  be  given  to  the  heir.  He 
is  made  answerable  for  the  debt,  &c.,  to  the  value  of  the 
lands,  &c.  The  execution,  by  the  sixth  section,  is  to 
be  awarded  as  aforesaid,  that  must  be,  to  the  value  of  the 
lands.  The  words  could  hardly  be  more  plain.  The  fifth 
section  is  express,  that  the  execution  is  to  be  taken  out 
to  the  value  of  the  lands,  and  the  words  **  as  aforesaid,**  in 
the  sixth,  refer  to  that  limitation  of  the  execution  in  the 
fifth.  The  Legislature  clearly  intended,  when  throwing  a 
greater  liability  upon  the  heir,  to  give  him  some  ad- 
vantage. It  makes  him  personally  liable,  but  to  the  ex- 
tent only  of  the  lands  descended. 

Bayley,  B.  («) — I  cannot  say  that  I  have  entertained  any 
doubt  on  this  question,  which  depends  on  the  construction 
to  be  put  upon  the  fifth  and  sixth  clauses  of  the  statute 
which  has  been  referred  to.  Before  that  statute,  if  the 
heir  had  aliened  the  lands  before  action  brought,  he  was 
not  liable  for  the  value  of  the  land  so  aliened;  and  great 
mischief  arose  to  creditors  who  were  defrauded  by  such 
alienation.  The  statute  altered  the  law  in  this  respect. 
Now,  here  the  plaintiff  puts  his  case  upon  this  statute. 

(a)  Lord  Lyndhursty  C.  B.,  had     afterwards  expressed  by  the  rest 
left  the  Court,  after  intimatiDg  that     of  the  Court, 
his  opinion  was  the  same  with  that 
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The  sixth  section  enacts^  that  the  heir  may  plead  riens  per  Exch.  of  PUas, 
descent i  at  the  time  of  the  original  writ  brought,  or  the  bill  ^ 

filed  against  him ;  and  then  it  provides,  that  the  plaintiff       Brown 
may  reply,  that  the  heir  had  lands,  &c.,  from  his  ances-       suuler. 
tor  before  the  original  writ  brought ,  or  biU  filed.    That 
is  the  form  of  the  replication  in  this  particular  case,  and, 
therefore,  the  plaintiff  would  be  enabled,  under  it,  to  re- 
cover for  the  value  of  lands  which  had  been  aliened  before 
the  action,  which  he  could  not  have  done  at  common  law. 
The  section  then  proceeds  to  point  out  the  consequence — 
'^  if,  on  issue  joined  thereupon,  it  be  found  for  the  plain- 
tiffs;** and  that  consequence  is,  that  ^'  the  Jury  shall  inquire 
of  the  value  of  the  lands,  &c.,  so  descended.**  On  the  first 
trial  the  Jury  did  not  assess  the  value  of  the  lands,  and, 
therefore,  a  venire  de  novo  was  awarded. 
•    Now,  what  is  the  provision  in  the  statute  as  to  the  judg- 
ment and  execution  ?    That  '^  thereupon  judgment  shall  be 
given,  and  execution  shall  be  awarded,  as  aforesaid.'''  *^  As 
aforesaid"  are  words  of  reference,  and  they  refer  to  the  fifth 
section,  which  enacts,  that  when  the  heir  shall  have  aliened 
before  any  action  brought,  &c.,  he  shall  be  answerable  to  the 
value  of  the  lands,  &c.     Supposing  that  the  words,  to  the 
values  ^c,  were  applicable  to  the  debt,  the  subsequent 
part  points  out  expressly  how  the  execution  is  to  be  awarded 
— "  and  such  execution  shall  be  taken  out  upon  any  judg- 
ment, 8cC;  to  the  value  of  the  said  land,  as  if  the  same 
were  his  own  proper  debt,**  &c.     How,  then,  is  execution 
to  be  awarded  upon  the  record  on  a  judgment  of  this  de- 
scription?    The  judgment  may,  perhaps,  be  entered  up, 
as  if  it  were  the  heir*s  proper  debt,  for  the  debt,  and  da- 
mages for  detaining  the  debt,  and  for  costs  de  incremento; 
but|  when  you  come  to  take  out  the  execution,  which  the 
Legislature  intended  to  give  against  the  heir,  you  are  limit- 
ed to  the  value  of  the  land  descended.     It  may  be  hard, 
in  a  particular  instance,  like  the  present,  that  such  language 
has  been  used ;  but,  as  it  has  been  used,  we  must  abide 
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Exek.  of  Pkas,  by  it.    It  bas  been  urged,  that  the  provision  at  the  end  of 

the  si^th  section — '^  that  if  judgment  be  given  against  the 
heir  by  confession,  or  nil  dicit,  it  shall  be  for  the  debt  and 
damages/*  leads  to  a  necessary  inference,  that  the  same 
judgment  is  to  be  given  where  the  defendant  pleads,  and 
a  verdict  is  found  against  him ;  and,  it  was  said  to  be 
strange,  that,  where  the  heir  failed  on  the  trial,  the  exe« 
cution  should  be  limited  to  the  value  of  the  lands  descend- 
ed ;  but  that,  when  he  lets  judgment  go  by  default,  the  exe- 
cution should  be  general,  for  the  debt  and  damages.  But, 
in  that  case,  the  heir  does  not  state  whether  assets  have 
descended  or  not ;  and  that  is  in  the  nature  of  an  admis- 
sion,  that  assets  have  descended  sufficient  to  satisfy  th^ 
demand.  The  only  form,  which  I  find,  of  entering  up  a 
judgment  against  an  heir,  applicable  to  a  case  like  the  pre- 
sent, is  the  one  in  TlddCs  Forms  (a).  It  was  conceded  by 
the  counsel  for  the  plaintiff,  that,  from  the  time  of  WilKam 
S,  to  the  present  day,  there  is  not  to  be  found  in  the  b€K>ks 
any  precedent  of  a  judgment  or  award  of  execution,  in  the 
form  which  would  be  necessary  if  their  argument  were 
correct. 

Mr.  Todd's  book  points  out,  what  appears  to  nie  to  be 
the  proper  form  in  such  a  case  as  this:  **  Therefore,  it  is 
considered,  that  the  said  A.  B.  do  recover  against  the  said 
C  D.  his  said  debt,  and  his  damages  aforesaid,  to  £  , 
by  the  said  Jury  in  form  aforesaid  assessed ;  and  also  £ 
for  his  costs  and  charges  aforesaid,  by  the  Court  of  our 
said  Lord  the  King  now  here  adjudged  of  increase  to  the 
said  A»  B.,  and  with  his  assent,  to  be  levied  of  the  tanda 
and  ienementSfWhich  were  of  the  said  E.  F,  in  fee  simple,** 
&c.  &c. 

I  think,  therefore,  that  the  statute  does  entitle  the  plain- 
tiff to  recover  the  debt,  and  to  recover  the  damages  and 
costs ;   but,  that  the  execution  is  limited  to  the  value  of 

(a)  Tidd's  Forms,  339, 9th  edition. 
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the  lands  descended.     The  plaintiff  may,  if  he  be  so  ad-  ^^ch.  of  Picas, 

Yised,  set  out  on  the  record  a  prayer  of  execution  for  his 

debt,  damages,  and  costs,  and  the  judgment  of  the  Court, 

limiting  the  execution  to  the  value  of  the  land,  so  as  to 

enable  him  to  have  our  opinion  reviewed  by  a  Court  of 

error.     My  Lord  Lyndhurst  wished,  that  his  concurrence 

in  the  Judgment  of  the  Court  should  be  stated. 

Garrow,  B. — Concurred. 

Vaughan,  B. — I  am  of  the  same  opinion.  This  is  a 
liability  created  by  statute,  and  we  are  to  see  whether  that 
liability  is  not  also  limited  by  the  same  statute.  At  com- 
mon law,  if  the  heir  had  aliened  before  action  btought, 
the  remedy  of  the  creditor  was  lost  By  the  fifth  section, 
therefore,  it  was  intended  to  give  an  advantage  to  the  ere- 
ditor  which  he  had  not  before ;  and,  in  the  case  of  an  alie- 
nation before  action  brought,  the  statute  makes  the  heir 
liable  by  ihe  words,  ''  shall  be  answerable,  &c.,'*  and  then 
proceeds  to  define,  in  distinct  terms,  to  what  extent  the 
execution  shall  go.  It  says,  **  execution  shall  be  taken 
out,  &c.,  to  the  value  of  the  land,"  &c.  By  these  words 
ihe  liability  b,  therefore,  distinctly  limited  and  confined 
to  the  value  of  the  lands,  &c.  Then  comes  the  sixth 
section,  which  gives  the  replication  to  the  creditor,  which 
he  had  not  at  common  laW;  and  it  proceeds  to  confine  the 
execution  on  the  finding  of  the  jury  under  such  replica- 
tion, by  the  words,  *'  as  aforesaid;*'  and  that  must  be  taken 
with  reference  to  the  limitation  of  the  execution  in  the  pre- 
ceding section.  The  execution,  therefore,  must  be  awarded 
to  the  extent  of  the  assets  only. 

llute  absolute. 
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Exch,  of  Pkas, 
1832. 

"  Braithwaite  and  Another  v.  Edward  Watts. 

Docketing  the     XJEBT  foF  money  had  and  received,  &c. — Plea,  nil  cfe- 

istue  is  not  a        l^a 
sufficient  dock-  * 

cting  of  a  judg-        At  the  trial,  before  Lord  Lyndhursi^  C.  B.,  at  the  jLoh- 
the  proTisions     ^^^  Sittings  after  Michaelmas  Term  last,  the  following  were 
llfof-^ow.  the  facts  of  the  case : 
that  the  com-  The  plaintiffs  were  the  assignees  of  one  Hopwood,  a 

mitteeofahi-      ,       ,         '  .     ,       ,    ^      ,  n  ,  .  -• 

natic,  who  had  bankrupt,  and  the  defendant  was  one  of  the  committees  of 
plad'over*rents  George  Watts,  a  lunatic.  Hopwood,  in  1828,  had  obtained 
to  a  BDbsequent  a  verdict  against  George  Watts,  in  the  Court  of  King*s 

mortgagee,  was  .    **  ®  '  .     ,  t 

not  liable  in  an  Bench  J  iii  Easter  TeTiny  1828,  the  J90«^^a  was  indorsed 
badand^^ved  ^^  ^'^^  record,  and  final  judgment  signed;  and,  in  Decern- 
Sedito^r"'  6er,  1828,  judgment  was  entered  on  the  judgment  roll. 
whom  the  land    The  plaintiffs,  after  having  sued  out  a  scire  facias,  issued 

had  been  de-  .        i.  .  i  ■ 

fiveredby  the  a  writ  of  elegit,  on  the  8th  January^  1831,  under  which 
S^ued^our  '^«  Sheriff;  on  the  25th  January,  1831,  delivered  to  them 
upon  a  judg-      a  moiety  of  the  lands  of  George  Watts,  the  lunatic.     The 

mentpnorto  *'  . 

the  mortgage,      defendant  had  received  18/.  5s.  6d.,  the  amount  of  rent  of 
ment  there  was    ^^^^  P^^^  ^^  ^^^  lunatic's  lands  which  had  been  delivered 
Sl'o^h'the  issue  ^^  ^^^  Shcriff^to  the  plaintiffs  on  the  execution  of  the  writ 
bad  been  dock-    o(  elegit.    In  May,  1828,  a  commission  of  lunacy  had  is- 
sued against  George  Watts,  under  which  he  was  found  a 
lunatic  from  31st  October,  1826.    On  the  1 6th  June,  1828, 
an  order  was  made  by  the  Court  of  Chancery,  appointing 
the  defendant,  and  one  Hannah  Watts,  committees  of  the 
lunatic's  estate  and  person;  and,*  on  the  25th,  the  usual 
grant  was  made  to  them.     In  August,  1829,  an  order  was 
made  by  the  Court  of  Chancery,  for  charging  the  lunatic's 
real  estate,  by  way  of  mortgage,  for  payment  of  debts;  and, 
on  the  1st  of  May,  1830,  the  land  in  question  was  accord- 
ingly mortgaged  to  a  Mr.  Hyatt,  to  secure  to  him  the  sum 
of  1400/.  and  interest. 
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•  The  principal  question  at  the  trial  was — whether  the  JSacA.  ©/  pieas^ 
judgment  or  the  mortgage  was  entitled  to  the  priority.  ^ 

The  docket  book  of  the  King's  Bench  was  producedi  in  Br^ithwaitji 
which  there  was  an  entry  of  the  cause,  from  which  it  ap-  watt*. 
peared  that  the  issue  was  docketed.  The  entry  shewed 
the  number  of  the  roll,  but  the  officer  who  produced  it 
proved,  that  it  did  not  follow,  from  such  entry,  that  there 
bad  been  a  judgment  He  said  also,  that  the  book  in  ques- 
tion was  the  only  one  produced  to  persons  coming  to  search 
for  judgments;  that,  when  a  judgment  followed,  they  made 
no  further  docket  without  an  application  from  the  attor- 
ney; that  when  the  judgment  is  entered  up,  it  refers  to 
the  number  of  the  issue  roll,  and  a  person  searching  would 
be  able  to  find  the  judgment  in  the  judgment  roll;  that 
the  entry  in  question  was  ^docket  of  the  issue;  that  a 
careful  attorney  sometimes  completed  the  entry,  by  bring- 
ing the  amount  of  debt  and  costs  to  be  entered,  but  that 
the  officer  did  not  make  any  further  entry  unless  required 
80  to  do. 

-  On  this  evidence  it  was  contended  for  the  defendant, 
that  the  judgment  was  not  docketed  according  to  the 
provisions  of  the  4  &  5  Wm.  8f  AL  c.  ^0;  and,  conse- 
quently, that  the  mortgage  was  entitled  to  the  priority* 
The  learned  Lord  Chief  Baron  reserved  the  point,  and 
the  plaintiffs  had  a  verdict,  with  leave  to  the  defendant  to 
move  to  enter  a  nonsuit. 

JertiSf  accordingly,  obtained  a  rule  nisi;  against  which 
cause  was  now  shewn  by — 

Kelly  and  ChannelL — The  question  is  one  of  extreme 
importance,  as  it  appears,  that  the  present  is  the  usual 
way  in  which  the  judgments  of  the  Court  of  King*s  Bench 
are  docketed,  and  gr^t  inconvenience  might  occur  if  that 
mode  should  now  be  held  to  be  incorrect.  The  course  is, 
to  dbcket  the  issue  roll,  and  then,  if  the  cause  go  on  to 
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Bnh.  of  Phtu,  judgmenti  when  judgment  is  entered,  what  was  before  a 

^    docket  of  the  issue,  becomes,  as  the  officer  said  at  the  triali 

BsAiTRWAiTs   a  docket  of  the  judgment;  and,  as  it  points  oiit  to  a  per- 

Watts.       Bon  making  a  search,  where  he  may  find  aU  the  requisite 

information,  the  Act  of  Parfiament  is  substantially  complied 

with,    A  docket  was  originally  a  mere  mdex,  invented  by 

the  Courts  for  their  own  ease  and  the  security  of  por^ 

chasers,  to  avoid  the  trouble  and  inconvenien9e  of  turning 

over  the  rolls  at  large  (a).    The  docket  in  the  present  in* 

stance  gate  all  the  information  which  was  necessary  to  a 

purchaser. 

The  exact  mode  of  docketing  presctibed  by  the  Act 
must  be  considered  as  directory  merely,  otherwise  the  mis- 
take of  a  letter  in  one  of  the  names,  or  the  exceeding  the 
exact  time  for  making  the  entries,  would  vitiate  the  whole^ 
Here  in  effect  every  thbig  requisite  was  done;  for,  any  per-» 
son  searching  the  docket,  in  this  case,  might  have  aacer^ 
tained  the  particulars  from  the  judgment  roll  to  whidh  the 
docket  referred,  and  to  which  it  was,  in  effect,  an  index.    . 

In  the  Comfkon  Pleas ,  the  judgments  were  fully  docket- 
ed frotn  a  very  early  period,  and  a  rule  had  been  made  in 
the  Kin^s  Bench  ijb)^  requiring  the  plaintiffs'  names  to  be 
entered  alphabetically  in  a  docket  in  that  Court ;  and  the 
object  of  the  statute  was  to  make  the  practice  of  all  the 
Courts  uniform  in  respect  to  the  mode  of  docketingi  and 
to  compel  the  officers  to  adopt  the  same  course. 

But,  at  all  events,  in  the  present  case,  the  defendant  is 
not  in  a  situation  to  avail  hunself  of  this  objection.  The 
committee  of  the  lunatic  is  exactly  in  the  same  situation  af 
the  lunatic,  and  is  identified  with  him;  and  the  judgment 
debtor  clearly  would  not  have  been  protected  by  the  sta- 
tute. As  to  him,  the  judgment  was,  at  all  events,  valid  and 
binding.  The  statute  is  expressly  confined  to  the  prolec« 
iioB  of  mortgagees  and  purchasers;  and  this  defendant  is 

(«)  Tidd'8  Prac.  8th  edit.  973.  (6)  Easter,  1657, 
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not  in  the  situation  either  of  mortgagee  or  purchaser,  but  ^"^.^/J*^*^ 
represents  the  judgment  debtor,  and  is  identified  with  him.     ^      ^      ^ 
Besides,  it  was  not  in  evidence  that  the  interest  of  the   Braithwaitb 
mortgage  was  in  arrear.  Watts. 

Jervu  and  Addison,  contra,  insisted,  that  the  judgment 
was  not  docketed  according  to  the  provisions  of  the  sta- 
tute, which  was  compulsory,  and  that  the  defendant  was 
not  identified  with  the  judgment  debtor,  but  was  in  quite 
a  diflerent  situation  from  him,  and  bound  in  the  first  in- 
stance to  pay  off  the  mortgage.     And  they  cited  Pope  v. 

Lord  Lyndhurst,  C.  B. — I  am  of  opinion,  that  this  rule 
nrast  be  made  absolute.  I  think,  that  it  is  impossible  to 
contend  that  this  judgment  has  been  properly  docketed. 
In  the  present  case,  nothing  more  than  the  issue  was 
docketed,  and,  after  the  docketing  of  the  issue,  no  fur- 
ther proceedings  as  to  docketing  were  taken.  If  we  were 
to  bold  this  sufficient,  it  would  be  saying,  that  judgments 
need  never  be  docketed.  The  mortgagee,  then,  being 
entitled  to  the  preference,  what  was  the  duty  of  this  de- 
fendant? By  the  authority  of  the  Court  of  Chancery,  he 
was  appointed  to  manage  the  estate  of  the  lunatic.  Now, 
his  first  duty  would  be,  to  keep  down  the  interest  of  the 
mortgages  with  the  money  arising  from  the  rents.  That,  in 
the  first  instance,  is  clearly  the  proper  application  of  the 
money.  But  it  is  said,  that  it  was  not  in  evidence  that 
any  interest  was  in  arrear  on  the  mortgage.  It  appears 
to  me,  that,  in  the  present  action  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiff,  it  was  not  sufficient  to 
shew  the  receipt  of  this  sum  of  money  for  rent,  but  that 
it  was  incumbent  on  the  pkintiff  to  go  farther,  and  to 
shew,  that  it  was  received  to  his  use — that,  after  the  prior 

(a)  9  B.  &  C.  245. 
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-Ejtc*,  •/  Pfcoi,  was  not  docketed  within  the  provbions  of  the  actof  Parlia* 
-»     inenti  and,  therefore,  that  a  nonsuit  should  be  entered. 

Bhaithwaits 

Watts.  Vaughan,  B« — This  is  an  action  brought  by  the  repre^ 

sentatives  of  a  judgment  creditor,  insisting,  that  the  defen* 
dant  has  received  the  rents  of  the  land  in  question  to  their 
use.  One  question  is,  whether  this  judgment  has  been 
properly  docketed.  I  think  the  act  of  Parliament  is  a 
most  wholesome  statute,  and  that  its  provisions  ought  not 
to  be  frittered  away.  The  object  is  plain,  from  the  pre* 
amble ;  it  is,  that  parties  should  have  access  to  such  plain 
and  distinct  information  as  should  enable  them  to  judge 
whether  they  are  safe;  and,  therefore,  the  act  requires  that 
the  names  of  the  parties  to  the  action,  the  description  of  the 
defendants,  if  on  the  record,  and  the  debt,  damages,  and 
costs,  should  all  be  mentioned  in  the  docket.  The  statute 
does  not  say  that  a  judgment  not  so  docketed  shall  be 
void,  but  it  says  distinctly  that  it  shall  not  affect  subse- 
quent purchasers  or  mortgagees.  Now,  according  to  the 
evidence  of  the  officer  at  the  trial,  this  is  not  a  docket  of 
the  judgment,  it  is  nothing  more  than  a  docket  of  the  is* 
sue,  unless  the  amount  of  the  debt,  &c.,  be  brought  in  and 
entered  upon  the  roll.  I  am,  therefore,  clearly  of  opinion, 
that  this  judgment  can  have  no  effect  against  a  subsequent 
*  mortgagee. 

Then,  was  the  money  received  to  the  use  of  the  plain*' 
tiff?  It  was  the  defendant's  duty  to  keep  down  the  interest 
on  the  mortgage  in  the  first  instance,  and  only  about  a  quar- 
ter s  interest  on  the  mortgage  was  proved  to  have  been  re- 
ceived. It  seems  to  me,  therefore,  that  the  action  fails^ 
and  that  a  nonsuit  should  be  entered* 

Rule  absolute. 
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Exck,  of  Pka$^ 
1832* 

Fox  V.  Mahonet.  \     ^     ^ 

ROVER^  by  the  assignees  of  a  bankrupt,  to  recover  The  depwidona 

tjie  value  of  a  quantity  of  articles  deposited  with  the  de-  ciidenc*  under 

fCTdant  by  the  bankrupt.  S^^o^Gm  Tc**" 

At  the  trial,  before  Lord  Lyndhursi,  C.  B.,  at  the  Lon^  i^*  in  a  cafe 

don  Sittings  after  last  Hilary  Term,  the  conversion  prov-  rupt  might  have 

ed  was  after  the  act  of  bankruptcy.     The  property  had  JJJpf^^had^'cn-'' 

been  deposited  with  the  defendant  for  a  special  purpose,  *^^*  though 

and  converted  by  him  in  breach  of  the  bailment;  so,  that  which  gave  the 

the  bailor  might  have  sued,  if  he  had  not  become  bankrupt.  I^k* pu^^Xr 

The  bankruptcy  was  proved  by  the  depositions  and  pro-  theactofbank- 
ceedings  only.  The  defendant  having  obtained  a  verdict — 

John  WilUams,  in  this  term,  obtained  a  rule  for  a  new 
trial,  as  on  a  verdict  contrary  to  evidence,  against  which — 

B.  V,  Richards  shewed  cause;  and,  after  commenting 
on  the  evidence,  objected,  that  no  new  trial  could  be 
granted,  as  the  defendant  was  entitled  to  succeed,  on  the 
ground  of  no  sufficient  evidence  of  the  plaintifiTs  title  to 
sue  as  assignees  having  been  given ;  and  he  argued,  that 
the  depositions,  &c.,  were  not  evidence  in  this  case,  as  the 
bankrupt  himself  could  not  have  sued,  the  conversion  not 
having  taken  place  before  his  bankruptcy ;  and  he  urged, 
that  the  words  of  the  statute  6  Geo.  4,  c.  16,  s.  92,  '^  for 
any  debt  or  demand  for  which  the  bankrupt  might  have 
sustained  any  action  or  suit,"  clearly  shewed  that  the  92nd 
section  was  not  intended  to  apply  to  a  case  where  the  right 
of  action  never  vested  in  the  bankrupt,  and  he  never  had 
the  power  of  suing,  and  never  could  have  '*  sustained  any 
action  or  auit*** 

ffittiamSt  Archbold,  and  KeUy^  contrd. — The  bankrupt 
might,  in  this  case,  have  sustained  an  action,  if  there  had 
been  no  bankruptcy.  The  object  of  the  statute  was,  to 
make  a  party  safe  in  paying,  where  the  debt  must  be  paid 
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*'^*iqC/*''*"'  to  somebody.    In  a  following  section,  the  debtor,  who  pays, 

is  protected  even  after  the  commission  is  superseded.  The 
defendant,  in  such  case,  has  no  interest  as  to  whether  he 
pay  the  amount  to  the  plaintiff  or  to   the  assignees. 
There  is  nothing,  either  in  the  letter  or  the  spirit  of  the 
enactment,  to  confine  it  to  the  case  of  a  transaction  wholly 
happening  before  the  bankruptcy;  and  the  object  of  the 
statute  applies  to  cases  happening  as  well  before  as  after. 
There  are  no  words  in  the  statute  to  limit  its  operation  as 
contended  for;   it  is  not  said,  which  shall  have  accrued 
before  the  bankruptcy ^  but  the  words  are,  **  for  which  the 
bankrupt  might  have  sustained,  &c.''   The  sentence  is  in- 
complete; but  it  obviously  means,  for  which  he  could  have 
sustained,  &c.,  if  no  commission  had  issued,  or  bankruptcy 
taken  place.     It  was  the  intention  of  the  Legislature,  by 
the  words  in   question,  to  exclude  cases  like  those  of 
fraudulent  preference «     In  a  case  like  the  present,  the 
bankrupt  could  have  sued,  if  there  had  been  no  bank- 
ruptcy; but,  in  a  case  of  fraudulent  preference,  he  could 
not,  as  such  preference,  though  void  as  against  his  as- 
signees, would  be  good  as  against  himself.     The  cases, 
therefore,  which  have  arisen  as  to  questions  of  fraudulent 
preference,  have  no  bearing  upon  the  present.   There  is  no 
difference  in  principle,  whether  the  right  of  action  has 
arisen  before  or  after  the  time  of  the  act  of  bankruptcy. 
In  neither  case  does  the  act  of  bankruptcy  prevent  the 
bankrupt  from  recovering,  unless  a  commission  be  taken 
out. 

[They  then  proceeded  to  argue  the  other  questions 
arising  on  the  evidence.] 

Lord  Lyndhurst,  C.  B. — I  am  of  opinion  that  there 
ought  to  be  a  new  trial.  With  respect  to  the  92d  section 
of  the  G  Geo.  4,  c.  IG,  I  think  that  the  true  construction 
has  been  put  on  that  enactment  by  the  counsel  for  the 
plaintiff;  and  I  am  of  opinion  that  the  intention  of  the  Le- 
gislature was,  that,  in  cases  where,  in  the  event  of  there 
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being  no  bankruptcy,  the  bankrupt  could  have  maintained  Exch.ofPUat, 
an  action,  and  where  no  such  notice  as  is  prescribed  in 
the  section  has  been  given,  the  depositions  should  be  re- 
ceived as  conclusive  evidence;  and  I  think  so,  on  the 
ground  stated  at  the  bar,  that  if  the  defendant  is  not 
bound  to  pay  the  assignees,  he  is  bound  to  pay  the  bank- 
rupt; and  that,  by  a  subsequent  clause  in  the  Act,  he  is 
discharged  by  such  payment  from  any  future  claim,  al- 
though the  commission  should  be  afterwards  superseded ; 
and,  therefore,  I  am  of  opinion,  that  the  true  construction 
haa  been  put  upon  that  clause. 

The  rest  of  the  Court  concurred,  and  a  new  trial  was 
granted,  on  payment  of  costs,  as  on  a  verdict  against 
evidence. 

Rule  absolute. 


Graham  r.  Browne. 

ILELL  Y  had  obtained  a  rule  nisi  for  entering  a  sugges-  A  defendant  rc- 

1         •  1  1    •      •/»»     n  t.  siding  in  Bath, 

tion  on  the  roll,  to  deprive  the  plamtiii  of  costs,  pursuant  against  whom  a 

to  the  statute  45  Geo.  3,  c.  G7,  passed  for  establishing  a  ^^"f lo^haT 

Court  of  Requests  in  the  city  of  Bath  and  the  liberties  bee»}  recover- 

*  "*         ^  ,  cd,  18  entitled 

ihereof.     It  appeared,  that  the  action  was  brought  against  to  enter  a  sug- 

tbe  defendant  as  acceptor  of  a  bill  of  exchange  for  8/.  16*.,  ^\l^\o  deprive 

dated  London,  and  indorsed  by  one  King  the  drawer,  JJ,^jP^*^"de^^ibc 

who  lived  in  London,  to  the  plaintiff,  who  also  lived  in  45  Ctfo.3,  c.47, 

.  .         .      t        ,  J  1  although  the 

ZiOmdon,  for  a  debt  ansmg  \n  London,  and  accepted  pay-  pbimiff  resides 

•  i.y-_.i_if  in  London^  and 

able  at  a  London  banker  s.  the  ^^use  of  ac- 

The  defendant  resided  at  Bath,  within  the  jurisdiction  tion  has  not 

,    ^  ,  ansen  \vithin 

of  the  Court  oi  Requests  there.     The  plaintiff*  obtained  a  the  jun^iction 

verdict  at  the   London  sittings   after    last   Michaelmas  court  of  y^r- 

rp  7M«/i,  establish - 

-■■*""•  eJ  by  that  Act. 

VOL.  II.  /. 
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^'^\^/^''"*  action  recoverable  in  the  Bath  Court  of  Requests;  the 

V — ^.^^     other  enacts,  that  the  debts  shall  be  recoverable  there, 

Graham       though  the  plaintiff  reside  out  of  the  jurisdiction;     Under 

Browne       these  circumstances  we  are  bound  by  the  plain  words  of 

the  statute. 


Vaughan,  B. — We  should  be  repealing  this  Act  of  Par- 
liament, if  we  were  to  put  upon  it  the  construction  con- 
tended for  on  the  part  of  the  plaintiff. 

Rule  absolute. 


cutor. 


Ilsley,  Executor,  v.  Ilsley. 

The  Conrt  will    XhE  affidavit  of  debt  ki  this  case  was  made  by  the  plain- 
not  order  a  bail     ^  "^  ^ 

bond  to  be  de-    tiff  as  cxccutor.     The  process  was  general. 

livered  up  to  be 
cancelled,  on  the 

ground  that  the       ChiltoH.  upon  the  ffround  of  this  variance,  obtained  a 

proceu  18  ge-  »      r  o  ' 

nerai,  and  the  rule  to  shcw  cause,  why  the  bail  bond  should  not  be  de- 
to  bail,  aa  eie-  Uvered  up  to  be  cancelled.  He  referred  to  TidcTs  Prac- 
tice (a),  where  it  is  said,  that  '^  in  actions  not  bailable,  if 
the  plaintiff  sue  qui  (am,  or  as  executor,  or  administrator, 
or  assignee  of  a  bankrupt,  &c.,  the  process  need  not  state 
the  special  character  in  which  he  sues ;"  and  argued,  that 
the  inference  was,  that  in  bailable  process,  where  the  plain- 
tiff sues  in  a  special  character,  it  must  be  stated. 

Ball  shewed  cause. 

In  support  of  his  rule,  Chilton  contended,  upon  the  au- 
thority of  Spalding  v.  Mure  (6),  Stables  v.  Ashley  (c),  and 
Chapman  v.  Eland  {d),  that  the  variance  was  sufficient  to 

(fl)  Page  147.  (c)  1  B.  &  P.  49. 

{b)  6  T.  R.  363.  (rf)  2  N.  R.  82. 
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deprive  the  plaintiff  of  his  bail ;  and  endeavoured  to  dis»  ^*<?A-  rf  ^fe«» 
tinguish  the  case  of  Ashworth  v.  Ryal  {a)y  which  was  men-  ^ 

tioned  by  Mr.  B.  Bay  ley  in  the  course  of  the  argument,  Ilsley 
from  the  present,  by  observing,  that  there  the  affidavit  of  ilsley. 
debt  was  not  made  by  the  plaintiff  as  executrix. 

Bayley^  B. — In  the  case  of  Ashworth  v.  Ryal,  Mr. 
Archbold,  as  amicus  curice,  stated  the  correct  rule,  viz, 
that  upon  general  process  the  plaintiff  may  declare  qui 
iam,  or  in  autre  droit  as  executor  (6);  which  rule  was 
adopted  and  acted  upon  by  the  Court.  It  is  said,  that  that 
case  is  distinguishable  from  the  present,  because,  in  Ash^ 
worth  V.  Ryal,  the  affidavit  was  not  made  by  the  plaintiff  as 
executrix.  It  is  not  so  stated  in  the  report,  but  it  must 
have  been  so  made,  otherwise  there  would  have  been  a 
variance  between  the  affidavit  to  hold  to  bail  and  the  de- 
claration.   That  case  is,  therefore,  decisive  of  the  present. 

Per  Cur.  Rule  discharged. 

(a)  IB.  &Adol.  19. 
(6)  See  The  Weaver^  Comp,  v.  Forrest,  2  Str.  1232. 


Hanley  r.  Morgan. 

X  HE  defendant,  as  acceptor  of  a  bill  of  exchange,  was  It  is  not  necet* 
arrested  by  the  plaintiff,  as  indorsee,  upon  an  affidavit,  Sa^ltohoidto 
which  stated,  that    the   defendant  was  indebted   to   the  bail  on  a  bui  of 

exchange,  to  ex- 
plaintiff  in  the  sum  of  263/.  15^.  as  indorsee  of  a  bill  of  press  the  sum 

exchange,  drawn,  &c.,  and  accepted  by  the  defendant,  bill  was  drawn. 

&c.,  but  did  not  disclose  the  sum  for  which  the  bill  was 

drawn. 

ChanneU  moved  for  a  rule  to  shew  cause,  why  the  bail 
bond  given  by  the  defendant  should  not  be  delivered  up 
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^''\^^'^'  to  be  cancelled,  and  referred  to  the  precedents  in  Ttd^s 

Forms  (o). 


Hanlet 

V. 

Morgan. 


Bayley,  B. — Entertained  a  doubt,  whether  it  was  not 
sufficient  to  allege  in  the  affidavit,  that  the  defendant  was 
indebted  to  the  plaintiff  in  a  sum  certain  upon  a  bill  of  ex- 
change, without  stating  the  amount  for  which  the  bill  was 
drawn;  but,  nevertheless,  granted  the  application,  that  the 
question  might  be  further  considered.  Upon  a  subsequent 
day  he  stated  that,  having  looked  into  the  authorities 
upon  the  subject,  his  first  impression  was  confirmed,  and 
the  rule  would  probably  be  discharged — 


Upon  which  Channell  elected  to  take 


No  rule. 


(a)  Page  79. 


Affidavits  to 
found  a  motion 
to  atay  proceed- 
ings upon  a  bail 
bond,  may  be 
iatitled  either 
in  tbe  original 
action,  or  in  the 
action  against 
thebaU. 


Leyles  t?.  Chetwood. 

^A  UNDERS  having  obtained  a  rule  to  stay  proceedings 
in  an  action  against  the  bail  on  the  bail  bond«  the  clerk  of 
the  rules  refused  to  draw  it  up,  because  the  affidavits  were 
intitled  in  the  action  against  the  bail.  The  affidavits  were 
accordingly  amended,  and  Saunders  renewed  his  motion, 
and  mentioned  the  objection. 

Bayley,  B.— The  affidavits  would  be  well  intitled  ia 
either  action  (a). 


(a)  See  Ham  v.  Phiicox,  1  BiDg. 
142 ;  Robert  y.  Giddins,  1  B.  &  P. 
337;  Webb  v.  MUchell,  1  Tidd, 


304;  Kellt/  V.    Wrother,  2  Chit 
Rep.  109. 
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Ejtch.  of  PUas, 
1832. 

NoLLEKEN  r.  Severn.  ^      r     ^ 

\JN  Tuesday,  the  17th  January,  notice  of  declaration  was  A  plea  pleaded 

given  to  the  defendant,  indorsed  to  plead  in  eight  days,  n^ndtietbe 

On  Saturday,  the  21st,  he  pleaded  without  having  enter-  [u^y^f„l\^Sl» 

ed  an  appearance,  whereupon,  on  the  same  day,  the  plain-  ^*»«  ^»"»«  ^o' 

•/P  11         1  11.  1     .         1-1  pleading  hat  ex- 

tili  treated  the  plea  as  a  nuUity,  and  signed  judgment.         pired. 

FoUett  having  obtained  a  rule  to  set  aside  the  judgment 
for  irregularity — 

Archbold  shewed  cause. — The  defendant  having  plead- 
ed before  entering  an  appearance,  the  plea  may  be  treated 
as  a  nuUity,  and  judgment  may  be  signed;  because,  where 
the  plea  is  a  nullity,  either  in  respect  of  the  mode  of  plead- 
ing, or  the  form  of  the  plea^  it  operates  as  a  waiver  as  to 
time.    LocJchart  v.  Mackreth  (a).  Perry  v.  Fisher  (6). 

[Lord  Lyndhurst,  C.  B. — Are  there  any  cases  which 
decide,  that  where  the  party  pleads  before  the  time  for 
pleading  has  expired,  and  the  plea  is  a  nullity,  it  operates 
as  a  waiver  as  to  time?] 

Brandon  v.  Pyne  (e),  is  an  authority  to  that  extent. 

[Bayley,  B. — That  case  only  determined,  that  the  de- 
fendant, by  pleading  in  abatement  after  the  four  days,  dis- 
pensed with  a  rule  to  plead.] 

Follett,  contra. — A  plea  pleaded  before  entering  an  ap- 
pearance, is  not  such  a  waiver  as  will  entitle  the  plaintiff  to 
sign  judgment  before  the  time  for  pleading  is  out. 

Batley,  B. — The  judgment  was  signed  too  soon;  and, 
therefore,  I  am  of  opinion  that  this  rule  ought  to  be  made 
absolute. 

The  rest  of  the  Court  concurred — 

Rule  absolute  {d). 

(a)  5  Term  Rep.  663.  {d)  There  was  a  dispute  about 

(6)  6  East,  549.  the  facts,  and  the  rule  was  pro- 

(c)  1  Term  Rep.  689.  nounced  conditionally. 
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Bxeli.  of  Pkas, 
1832. 


(y^^^.gzT.  BoYCE  £?.  Hanning. 

A  power  of  sale,  X  HE  following  case  was  sent  by  his  Honor^  the  Master 

oTer-riding      '  of  the  RoIIs^  for  the  opinion  of  this  Court. 

S^l^rdid  (by  The  plaintiff,  Edward  Williams,  being  seised  of  or  well 

the  trusteet  in  entitled  to  a  niessuage>  hereditaments,  and  premises,  called 

estates  were  Shortridge,  situate  in  the  parish  of  Brickland,  certain  in- 

indth  consent  of  dentures  of  lease  and  release,  bearing  date  on  or  about  the 

tenant  for  life,  jsth  and  19th  davs  of  December,  in  the  year  1828,  th^ 

during  hw  life,  ^  ^     ^  ^  ^    ^ 

and,  after  his      latter  made  between  the  plaintiff  £c/tt;ar  J  Williams,  of  the 

dcAth   At  the  __ 

discretion  of  the  first  part,  the  plaintiff  Susannah,  now  his  wife,  of  the  second 
uTe  bVing'  t\  P»^*'  *"^  ^^^  plaintiffs  Henry  Boyce  and  George  Mill,  of 
yaiidpowertobe  the  third  part,  were  duly  executed  by  all  the  said  parties, 

exercised  by  the  ,  ,      , 

J  ^  ^^  original  trustees  whereby  the  said  plaintiff,  Edward  Williams,  did  convey 
offliyteQaptfox  ^"^^  ^^®  ®^'^  plaintiffs  Henry  Boyce  and  George  Mill,  and 
^  their  heirs,  the  said  messuage  and  tenements,  hereditaments 

and  premises,  to  hold  to  them  and  their  heirs,  to  the  uses 
following,  {viz.)  until  the  solemnization  of  the  then  in- 
tended marriage  (between  the  said  Edward  Williams  and 
Susannah)  to  the  uses  then  subsisting  therein ;  and  after 
the  solemnization  thereof  (and  which  event  hath  happen- 
ed), to  the  use  of  the  said  Edward  Williams  and  his  as- 
signs during  his  life,  without  impeachment  of  waste;  with 
remainder  to  the  use  of  the  said  plaintiffs  Henry  Boyce 
and  George  Mill  and  their  heirs,  during  the  life  of  the  said 
Edward  Williams,  in  trust,  to  preserve  contingent  remain- 
ders ;  and  after  the  decease  of  the  said  plaintiff,  Edward  Wil- 
liams, then  to  the  use,  intent,  and  purpose  that  the  said 
plaintiff /S'fi^ait/taA,  his  wife,  if  then  living,  might  receive  the 
yearly  charge  of  251.  per  annum  for  her  life,  and,  subject 
thereto,  to  the  use  of  all  or  such  one  or  more,  (exclusively  of 
the  other  or  others  of  the  children  or  remoter  issue  of  the 
said  plaintiff,  £c/trare/  Williams,  by  the  said  plaintiff,  iStf^an- 
nah  his  wife),  at  such  times,  for  such  estates  and  interests,  as 
the  said  Edward  Williams  and  Susannah  his  wife  should,  as 
therein  mentioned,  jointly  appoint;  and,  in  default  of  such 
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joint  appointment,  then  as  the  survivor  of  them  should  in  Exch.  of  PUast 

1832 

manner  therein  mentioned  appoint;  and  in  default  of  such  ^ 

appointment,  and  subject  thereto,  to  the  use  of  all  the  chil-        Boycb 
dren  of  the  said  Edward  Williams  by  the  said  Susannah      hannino. 
his  wife,  their  heirs  and  assigns  for  ever,  in  equal  shares, 
as  tenants  in  common;  and,  if  any  one  or  more  of  such 
children  should  die  under  the  age  of  twenty-one  years, 
without  leaving  issue,  then,  as  to  the  share  or  shares  of 
the  child  or  children  so  dying,  as  well  original  as  accruing 
by  virtue  of  that  provision,  to  the  use  of  the  other  or  others 
of  the  said  children,  and  his,  her,  or  their  heirs  and  as- 
signs  for  ever,  if  more  than  one,  in  equal  shares,  as  tenants 
in  common;  and,  if  there  should  be  no  child  of  the  said 
Edward  fPtlliams  by  the  said  Susannah  his  wife,  or,  be- 
ing such,  if  he,  she,  or  they  should  die  under  the  age  of 
twenty-one  years,  virithout  leaving  issue,  then  to  the  use  of 
the  said  plaintiff,  Edward  Williams,  his  heirs  and  assigns 
for  ever.     And  in  the  said  indenture  of  release  there  is 
contained  a  power  for  the  said  Edward  Williams,  during 
his  life,  and,  after  his  death,  for  the  trustees  or  trustee  for 
the  time  being,  during  the  minority  of  any  child  or  chil- 
dren of  the  said  marriage,  who,  by  virtue  of  the  limitations 
therein,  should  be  entitled  to  any  estate  of  inheritance  in 
the  said  hereditaments,  to  lease  all  or  any  part  of  the  said 
hereditaments  for  any  term  not  exceeding  twenty-one  years ; 
and  a  further  power,  which,  so  far  as  it  is  material,  is  in 
the  words  and  to  the  purport  and  effect  following ;  that  is 
to  say — **  Provided  further,  that  it  shall  be  lawful  for  the 
trustees  or  trustee  for  the  time  being,  with  the  consent  in 
writing  of  the  said  Edward  Williams  and  Susannah  Mill, 
or  of  the  survivor  of  them,  and,  after  the  decease  of  such 
survivor,  at  the  discretion  of  the  trustees  or  trustee  for  the 
time  being,  to  sell  all  or  any  part  of  the  said  hereditaments 
hereby  appointed,  granted,  and  released,  to  any  person  or 
persons  whomsoever,  not  excepting  the  said  Edward  Wil^ 
Hams  and  Susannah  Mill,  for  such  price  as  to  such  trustees 
or  trustee  shall  seem  reasonable;  and,  for  effecting  such 
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ExeJL  of  Pleat,  Sale  by  any  deed  by  them  or  him  legally  executed,  to  re« 
^^^'  ^  voke  all  or  any  of  the  uses,  trusts,  powers,  and  premises 
herein  declared  and  contained  concerning  the  heredita- 
ments so  sold ;  and  by  the  same  or  any  other  deed  so  ex- 
ecuted, to  appoint  any  new  uses,  trusts,  or  estates  there- 
of." And  by  the  said  indenture  it  was  provided,  that  the 
trustees  or  trustee  for  the  time  being  should  apply  the 
money  to  arise  by  every  such  sale,  in  or  towards  satbfac- 
tion  of  the  principal  sums  of  money  (if  any)  then  a  charge 
upon  the  said  premises,  and  to  invest  the  surplus  in  the 
purchase  of  other  freehold,  leasehold,  or  copyhold  heredi- 
taments, to  be  settled  to  the  same  uses  and  under  the  same 
powers  as  are  therein  contained  concerning  the  heredita- 
ments so  sold,  and,  until  the  money  should  be  so  applied, 
to  invest  the  same  in  Government  or  real  securities.  And 
by  the  said  indenture  it  was  further  provided,  that,  after 
the  decease  of  the  said  Edward  Williams^  and  until  his 
child  or  children  by  the  said  plaintiff,  Susannah  his 
wife,  should  be  of  the  age  of  twenty-one  years,  the  said 
trustees  or  trustee  should  apply  the  yearly  rents  and  pro- 
fits of  the  said  hereditaments  for  or  towards  their  main- 
tenance and  education ;  and  that  it  should  be  lawful  for  the 
said  trustees  or  trustee  for  the  time  being,  after  the  decease 
of  the  said  Edward  fFilliams,  or,  in  his  lifetime,  with  his 
consent  in  writing,  to  raise  out  of  the  said  hereditaments 
such  sum  as  therein  mentioned,  for  each  such  child  as 
aforesaid,  and  the  issue  of  such  child,  and  to  apply  the 
same  for  their  advancement  during  their  minority,  as  there- 
in mentioned.  And  it  was  further  provided,  that  the  re- 
ceipts of  the  trustees  or  trustee,  for  any  money  payable  to 
them  or  him  under  the  provisions  thereinbefore  contain- 
ed, should  effectually  discharge  the  persons  paying  the 
same.  And  it  was  by  the  said  indenture  further  provid- 
ed, that,  as  often  as  any  of  the  present  or  subsequent  trus- 
tees, or  their  or  his  heirs,  executors,  administrators,  or  as- 
signs should  die,  or  decline,  or  become  incapable  to  act,  it 
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should  be  lawful  for  the  said  Edward  Williams ,  during  ^«*-  ^^^' 
his  life^  and,  after  his  decease,  for  the  said  Susannah  his     v....^,^^!^ 
wife,  if  living,  and,  after  the  decease  of  both  of  them,  then        botce 
for  the  surviving  or  continuing  trustees  or  trustee,  or  his      Hannino. 
or  their  executors  or  administrators,  by  deed  to  appoint 
any  new  trustee  or  trustees;  and  all  the  trust  estates  then 
subject  to  the  trusts  aforesaid,  should  be  thereupon  effec- 
tually vested  in  such  new  trustees  or  trustee,  either  solely 
or  jointly  with  the  surviving  or  continuing  trustees  or  trus- 
tee, as  occasion  should  require,  to  the  uses  and  upon  the 
trusts  thereinbefore  declared,  or  such  of  them  as  should 
be  then  subsisting;  and  that  every  new  trustee  should 
have  all  the  powers  of  the  trustee  in  whose  room  he  should 
be  substituted. 

The  plaintiffs  had,  under  the  power  of  sale  before  set 
forth,  contracted  with  the  defendant  for  the  sale  to  them 
of  the  before-mentioned  messuages  and  premises.  The 
question  for  the  opinion  of  the  Court  was,  whether,  under 
the  said  power  of  sale,  the  plaintiffs  Henry  Boyce  and 
George  Mill,  with  such  consent  of  the  other  plaintiffs  as 
required  by  the  said  power,  could  sell  and  make  a  vaUd 
assurance  of  the  said  premises  to  the  said  defendant? 

fV.  Rogers,  for  the  plaintiffs. — The  question  is,  whe- 
ther the  power  of  sale  given  to  the  trustees,  or  rather  the 
grantees  to  uses,  is  void,  by  the  rule  against  perpetuities. 
It  may  be  conceded  that  a  power  of  sale  unrestricted  to 
the  limits  of  the  rule  as  to  perpetuities,  and  overriding  an 
estate  in  fee,  is  void.  The  older  settlements  where  estates 
tail  are  introduced  are  free  from  the  objection,  because 
the  children  can  bar  the  estate  tail,  and  get  rid  of  the  ef- 
fect of  the  power  by  suffering  a  recovery;  but  in  many 
modem  settlements  it  has  been  thought  preferable  to  give 
the  children  a  fee,  and  to  insert  general  powers  of  sale; 
and  those  settlements  are  not  guarded  against  the  question 
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Eteh,  of  Piea$t  Preston  for  the  defendants. — In  Routledge  ▼•  Dorrill,  the 
^  Court  did  not  say  that  there  were  two  distinct  powers,  or 
BoYCE  that  the  power  could  be  divided^  so  as  to  be  good  as  to 
Hanniko.  <>^6  part,  and  bad  as  to  the  other;  on  the  contrary,  the 
Court  decided  in  that  case  that  the  power  was  valid  in  toto^ 
but  that  the  execution  of  it  in  favour  of  the  issue,  beyond 
the  line  of  the  rule  of  perpetuities,  was  bad.  It  was  decided 
in  Routledge  v.  Dorrill,  that  the  appointment  to  the  chil- 
dren or  grand-children  was  good,  but  that  it  was  bad  to  the 
tenant  for  life,  unborn  at  the  date  of  the  instrument  creat- 
ing the  power,  with  remainder  to  unborn  issue  as  pur- 
chasers, because  every  execution  of  a  power  takes  effect, 
as  if  the  limitations  under  it  were  contained  in  the  instru- 
ment creating  the  power.  The  power  in  Routledge  v.  Dor- 
fill  was  admitted  to  be  good ;  the  question  was^  whether 
the  execution  was  good  in  part. 

In  Doe  V.  Harris,  there  was  no  question  as  to  the  va- 
lidity of  a  power.  The  simple  question  in  that  case  was, 
whether,  in  point  of  construction,  the  legal  estate  was  or 
was  not  in  the  trustees.  The  Court  was  of  opinion  that  it 
was  not  in  the  trustees ;  and  to  meet  the  objection  taken, 
they  said  that  the  powers  were  limited  by  the  express  de- 
vise of  the  freehold,  but  no  question  arose  as  to  the  powers 
being  good  or  bad. 

The  argument  for  the  plaintiff,  that  the  power  of  ap- 
pointment to  the  children  and  issue  would  be  destroyed, 
and  with  it  the  power  of  creating  estates  or  trusts,  which 
would  endure  beyond  the  minorities  of  the  children,  to 
which  it  is  contended  the  trusts  are  confined^  depends 
upon  Smith  v.  Death,  which  cannot  be  supported;  Lord 
Eldon  and  Lord  Redesdale  have  both  expressed  their 
surprise  at  it.  The  Court  of  Common  Pleas  decided 
Badham  v.  Mee  on  the  authority  of  Smith  v.  Death. 

Suppose,  in  the  present  case,  that  the  tenant  for  life  died, 
leaving  children  who  die  under  twenty-one,  leaving  infant 
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issue,  the  words  of  the  power  would  clearly  extend  to  such  ^ch.  of  PUat, 
a  case ;  the  case  might  be  carried  further  by  supposing  ^  '   ^ 

another  generation ;   but  it  is  sufficient  for  the  present        Borce 
argument  to  put  the  case  of  two  minorities,  which  might      Hanniko. 
keep  up  the  power  beyond  a  Kfe  or  lives  in  being  and 
twenty-one  years. 

The  case  resolves  itself  into  this  simple  point,  whether 
a  limitation  of  one  such  power  can  be  split  into  two,  that 
is,  one  to  be  executed  during  the  lives  of  the  husband  and 
wife,  the  other  after  their  death. 

Why  are  the  lives  to  be  the  measure  of  such  a  power  ? 
no  distinct  estate  or  power  during  those  lives  is  given 
to  the  trustees,  but  their  power  is  one  power  under  one 
limitation ;  and  the  assent  of  the  husband  and  wife  or  the 
survivor  being  required  during  their  lives,  and  after  their 
death  the  discretion  being  vested  in  the  trustees,  are  only 
modifications  of  the  way  in  which  the  same  power  is  to  be 
executed  at  different  periods*  In  fFare  v.  Polhill  (a). 
Lord  Chancellor  Eldon  said,  that  upon  further  consider<> 
ation,  as  to  the  leasehold  estates,  he  thought  that  power 
of  sale  was  void,  for  it  might  travel  through  minorities  for 
two  centuries.  And  if  it  was  bad  to  the  extent  in  which 
it  was  given,  you  cannot  model  it  to  make  it  good. 

In  LfOrd  Southampton  v.  The  Marquis  of  Hertford  (6), 
the  Master  of  the  Rolls  said — **  I  do  not  see  how  any 
part  of  such  a  trust  can  be  executed;"  and,  in  comment- 
ing upon  Ware  v.  Polhill^  he  observed,  that  the  Chan- 
cellor ''  held  the  power  of  sale  to  be  void,  upon  the 
ground  that  it  might  travel  through  minorities  for  two  cen- 
turies;" and  added,  **  if  it  is  bad  to  the  extent  in  which  it 
18  given,  you  cannot  model  it  to  make  it  good." 

These  cases  shew  that  the  whole  power  is  bad,  and  did 
not  proceed  on  the  ground  of  the  execution  being  bad. 

(a)  11  Vcs.  257.  {h)  2  Vcs.  &  B.  64. 

VOL.  II.  A  A 
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SxdL  qf  Pietuf,      In  BrUtow  Y.  Booihbjf  (a\  the  power  was  bad»  because  it 

^     did  not  correspond  with  the  estate.  There  was  an  interest 

BoYCE        beyond  the  estate  taiL     If  the  power  had  been  to  take 

H4NNiNa.      eflfect  at  the  expiration  of  the  estate  tail^  it  would  ha^e 

been  good»  btit  being  to  take  effect  after  a  general  failure 

of  the  issue  of  the  marriage^  there  being  no  limitation  to 

the  daughters  of  sons,  it  was  too  remote,  and  could  not  be 

made  good  in  the  event.    It  is  impossible,  without  a  very 

forced  construction,  to  split  the  power  in  the  present  case 

into  two ;  and,  if  that  cannot  be  done,  it  is  clearly  void,  as 

being  within  the  line  of  the  rule  against  perpetuities. 

Rogers  was  heard  in  reply. 

Cur.  adv.  vuti. 

The  following  certificate  was  afterwards  sent : — 

''  This  case  has  been  argued  before  us.  We  have  con- 
sidered it,  and  are  of  opinion,  that,  under  the  said  power 
of  sale,  the  plaintiffs,  Henry  Boyce  emA  George  MUl,  with 
such  consent  of  the  said  plaintiffs  as  required  by  the  said 
power,  can  sell  and  nmke  a  valid  assurance  of  the  said 
premises  to  the  said  defendant  (6). 

Lyndhurst. 

J.  Bayley. 

J.  Vauqhan." 


(a)  2  Sim.  &  Stu.  465.  (b)  See  Prest.  Abstracts,  \5S. 
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Exch.  of  Pleat, 
1832. 

Notts  r.  Curtis. 

X  HE  defendant  obtained  a  rule  nisi  to  change  the  venue  The  defendant 
firom  Lincoln  to  Nottingham.  the'venue  after 

an  order  for 
time  to  pleadf 

Miller  now  shewed  cause^  on  an  affidavit  stating  that  "  on  the  uiual 

the  defendant  had  previously  taken  out  a  Judge's  order  iotownorcoun* 

for  further  time  to  plead,  «  on  the  usual  terms."     TidcTs  JJ^erTe'trild''^ 

Practice  (a)  and  Dax's  Practice  (6),    Waring  v.  Holt  (c),  wiu  he  delayed 

or  not. 

and  Brettargh  v.  Dearden  {d),  shew^  that  ther  defendant      ab  the  de- 

cannot  change  the  venue  after  an  order  for  time  to  plead  J^un^  ause, 

"  on  the  usual  terms.*'    This  is  a  general  rule,  and  does  jj^^^*^^"' 

not  depend  on  the  question  whether  a  trial  would  be  lost,  be  debyed, 

In  Waring  v.  Holt,  this  Court  refused  to  make  an  order  to  special  terms  in- 

change  the  venue,  notwithstanding  there  was  an  offer  made  ^^}or  time 

to  give  judgment  of  the  term.  ^  plead,  so  as 

^        ^      ^  to  save  liis  right 

to  apply  to 

Power,  contra. — The  rule,  as  stated  in  the  books  of  nue"^he  Court, 
practice,  is  too  general,  and  does  not  apply  to  country  ^^^^J'^J^d^**' 
causes*    The  authorities  all  relate  to  town  causes,  and  no  on  the  usual 
authority  can  be  found  which  goes  to  the  extent  that ''  the  shewn  for  cause 
usual  terms"  imply  an  undertaking  not  to  change  the  ve-  ^^  Ui'^ve-*^ 
nue,  where  the  effect  of  doin^r  so  would  not  be  to  delay  nue,aUowedthe 

^  ^  ''     order  to  be 

the  plaintiff's  judgment.     Waring  v.  Holt  was  decided  on  amended,  by  the 
the  principle,  that  the  change  of  venue  would  delay  the  ^u^  special 
plaintiff,  as  is  apparent  from  the  argument.     So  also,  l^^ofcJStsr 
in  Brettargh  v.  Dearden,  the  effect  of  changing  the  venue 
from  Middlesex  to  Lancaster  would  have  been  to  post- 
pone the  trial  from  Hilary  Term  until  the  Lent  Assizes. 

Lord  Lyndhurst,  C.  B. — Although  the  cases  referred 

(a)  Page  609.  (c)  3  Price,  3. 

(6)  Page  60.  (d)  M'Clel.  &.  Young,  106. 

A  a2 
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JSarc*.  0/  PUat,  to  by  Mr.  Tidd.  and  collected  in  the  other  books  of  prac- 
1832.  -r  '  *^ 

-^  tice,  are  cases  of  town  causes^  the  Courts  in  the  case  of 
Notts  Waring  y«  Holtt  lud  the  rule  down  as  a  general  rule;  and 
Curtis.  it  appears  always  to  have  been  so  understood  in  this  Court 
It  is  of  great  importance  that  such  rules  should  be  strictly 
adhered  to^  for  otherwise,  it  would  be  impossible  to  regu- 
late the  practice.  If  any  inconvenience  was  likely  to  arise 
in  the  present  case,  the  defendant  had  the  remedy  in  his 
own  hands,  for  he  might  have  drawn,  up  the  order  special- 
ly 1  and  inserted  the  words  '^  without  prejudice  to  an  ap* 
plication  to  change  the  venue.'*  The  omission  of  those 
words  makes  the  objection  good ;  but,  as  the  plaintiff  will 
not  be  delayed,  we  may  direct  the  order  to  be  amended 
in  that  respect. 

Bayley,  B. — In  deciding  what  shall  be  done  in  thb 
case,  we  may  look  to  the  reason  of  the  rule,  as  well  as  to 
the  rule  itself.  Had  the  defendant  applied,  on  drawing 
up  the  order,  to  introduce  the  special  words,  he  would 
have  been  allowed  to  do  so,  as  a  matter  of  course;  but^  as 
no  mischief  or  delay  can  result  from  changing  the  venue 
in  this  case,  I  think  the  order  may  be  amended. 

The  order  was  accordingly  amended,  on  payment  of 
costs^  and  the  rule  to  change  the  venue  was  made 

Absolute. 
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The  Attorney-General  v.  Munday. 

X  HIS  was  an  application  on  behalf  of  the  Commissioners  A  clerk  in 

of  Stamps,  to  refer  the  bill  of  a  clerk  in  Court  back  to  the  to  charge  a  term 

King's  Remembrancer,  to  review  his  taxation.     The  ques-  ^^j^u^fon^^^ 

tions  were,  whether  the  clerk  in  Court  was  entitled  to  the  suit  of  the 

Attomey-Oc» 

charge  a  term  fee  in  a  prosecution  at  the  suit  of  the  At-  nenu,  where  on- 
torney-General,  where  only  a  subpoena  ad  respondendum  JespoiuUn^lan 
had  issued,  without  any  information  being  filed  or  other  issue**  'Without 

^  ^  any  information 

proceedings  afterwards  taken;  and,  secondly^  whether  the  or  other  pro- 
term  fee  of  the  clerk  in  Court,  in  a  revenue  cause,  ought  had  "*  "^ 
to  be  &.  8rf.  or  3,.  4rf.  .fldellT/" 

The  affidavit  on  the  part  of  the  Crown  stated,  that,  nei-  Court,  in  a  re- 

t_       •       1       r>^m  n  Tfci         .       1  .     ^  .  n   1        venue  prosecu- 

ther  m  the  Omce  of  Pleas  in  this  Court,  nor  m  any  of  the  tion,  is  3«.  id., 
other  superior  Courts  at  Westminster,  was  any  term  fee  al-  charge  6«°w. 
lowed  to  the  attornies,  solicitors,  or  clerks  in  Court,  in  any 
action  or  suit,  upon  the  mere  issuing  of  process  only,  with- 
out the  filing  of  a  declaration  at  law  or  bill  in  equity. 

The  affidavit  for  the  Crown  then  stated,  that  a  term  fee 
of  Ss.  4fd.  only  was  taken  by  all  the  clerks  in  Court  in  the 
King's  Remembrancer's  Office,  from  time  immemorial  until 
about  the  year  1807,  at  which  time  some  of  the  clerks  in 
Court  began  to  claim  6^.  8(/./  but  that,  for  business  in  the 
excise  and  customs  departments,  the  clerks  in  Court  em- 
ployed by  those  departments  have  always,  to  the  pre- 
sent time,  claimed  and  received  3s,  4c{.,  and  no  more. 
The  affidavit  then  stated,  that  the  commissioners  for  exa- 
mining into  the  salaries  of  the  officers  of  the  Cuurts  of  jus- 
tice, by  their  report,  dated  9th  February,  1822,  reported 
that,  in  the  years  1730  and  1731,  lists  of  fees  claimed  by 
officers  of  the  Courts  of  Exchequer  and  Exchequer  Cham- 
ber were  returned  to  the  House  of  Commons;  and  present- 
ments respecting  the  fees  of  such  officers  were  made  in 
1735  and  1736,  by  jurors  under  the  commission  for  inquiry 
into  Courts  of  justice,  appointed  in  1732. — That  the  com- 
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missioners,  in  1822,  further  reportedi  that^  in  1807,  the 
Lord  High  Chancellori  with  the  assistance  of  the  then  Mas- 
ter of  the  Rolls,  revised  the  fees  of  the  swom  and  waiting 
clerks  in  the  Court  of  Chancery,  and  made  an  order,  by 
which  he  directed  their  fees  to  be  increased,  according  to 
a  schedule  annexed ;  and  that,  in  consequence  of  thb  or* 
der,  the  swom  and  waiting  clerks  in  the  King*s  Remem* 
brancer's  Office,  whose  duties  in  equity  causes  are  similar 
to  those  of  the  swom  and  waiting  clerks  in  Chancer jf,  pre* 
pared  a  table  of  increased  fees,  to  be  submitted  to  the 
Court  of  Exchequer,  which  table  was  carried  into  the  De* 
puty  Remefnbrancer^s  Office,  and  has  been  acted  upon 
ever  since. — That  it  was  stated  to  them,  the  commissioners^ 
that  such  table  of  increased  fees  had  been  laid  before  the 
Court  of  Exchequer  by  the  late  First  Secondary,  but  no 
order  was  made  by  the  Court  on  the  subject — ^That  the 
report  further  stated,  that  these  increased  fees  have  been 
the  subject  of  frequent  taxation  before  the  Deputy  Re- 
membrancer, and  had  been  allowed  by  him  ever  since 
1807;  and  in  one  case  in  equity,  the  allowance  was  object- 
ed to,  and  exceptions  taken  to  the  report  of  costs,  which 
exceptions  were  over-ruled  by  the  Barons. — That  in  a 
table  of  fees  set  forth  in  the  said  report  of  the  said  com* 
missioners,  as  taken  by  the  sworn  and  side  clerkSf  is  the 
following : — '*  For  every  term  a  cause  is  in  agitation,  a  term 
fee  of  &•  8d"  Upon  which  the  said  commissioners  bad  ob- 
served, *'  The  presentment  contains  a  fee  for  every  client, 
whom  they  are  towards,  every  term,  3s.  4^,;  a  term  fee  is 
received  in  relation  to  those  terms  only  in  which  some  pro- 
ceedings take  place."  That  the  fees  referred  to  by  the 
commissioners,  and  stated  in  the  second  column,  are  thus 
set  forth: — "  For  every  term  in  which  a  proceeding  takes 
place  in  an  equity  cause,  Gs.  8rf.  For  every  term  in  which 
a  proceeding  takes  place  in  a  revenue  cause^  3*.  4c/." 

The  affidavits  on  the  part  of  the  clerk  in  Court  stated,  that 
the  term  fee  of  the  clerks  in  Court  in  the  King's  Remem- 
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brancer's  Office,  which  had  been  immemorially  charged  at 
the  sum  of  3«.  M.,  and  the  term  fee  of  the  solicitors  to  the 
several  boards  of  public  revenue,  and  of  all  other  solici- 
tors practising  in  the  said  office,  which  had  been  pre- 
viously charged  at  the  sum  of  6«.  8cf.,  were,  in  or  about  the 
year  1807,  increased  and  allowed  on  taxation  at  follows, 
fj«. — the  term  fee  of  the  clerk  in  Court  from  the  said  sum 
of  3^.  Aid.  to  the  sum  of  6«.  8d.,  and  the  term  fee  of  the 
solicitor  from  the  said  sum  of  6«.  id.  to  the  sum  of  ids. 
'  That  such  increased  amounts  have  been  uniformly  al- 
lowed on  taxation  in  the  stamp  prosecutions  since  the  pass- 
ing of  the  stamp  act  in  1813  (a).  The  affidavits  then  set 
out  some  extracts  from  a  document,  found  in  a  volume  in 
the  British  Museum,  marked  **  Ceesar  Collections  Ex^ 
chequer  168,"  supposed  to  have  belonged  to  Sir  Julius 
Caesar. 

,  The  document  was  first  described — ''  The  byll  of  the 
fees  claimed  by  his  Majesty's  clerks,  being  attorneys  in 
the  ofiice  of  his  IVIajesty's  Remembrancer  in  the  Exche- 
fuer,  as  their  due  fees  taken  by  them  and  their  predeces- 
sors time  out  of  mind/'  And  above  an  enumeration  of  the 
fees  there  was  the  following  heading: — **  Ancient  fees  re- 
quired and  taken  by  his  Majesty's  sworn  clerks,  being 
attorneys  in  the  office  of  his  Majesty's  Remembrancer  of 
the  Exchequer,  as  their  due  fees  taken  by  them  and  their 
predecessors  time  out  of  mind."  Then  followed  the  fees, 
and  the  first  set  down  was — "  For  the  attorney's  fee  of 

every  client  for  every  cause  he  is  towards  every  term, 

■••     ••••  « 

ins.  iiiia. 

The  affidavits  then  stated,  that  Sir  Julius  Casar  was 
Chancellor  of  the  Exchequer;  and  that  a  commission  had, 
hi  the  reign  oi  James  Ist,  been  directed  to  him  and  others 
to  regulate  the  fees  of  the  officers  of  the  Court  of  Exche- 
quer and  other  Courts. 


SeventUf 
IS32. 


Att.-Ge«. 

9. 
MUNDAT. 


(a)  Sect.23  of  that  act  (53  Geo.  3),  gives  costs  to  the  Crown  in 
stamp  prosecutions. 
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^  '  ^     British  Museum,  appearing  to  be  discourses  on  the  Courts 
Att.-Oxn.     of  Justice  in  England,  an  extract  from  ordinances  made 
MuNDAY.      in  Chancery  in  15!)6j  which  ordered  that  '*  no  sixe  clerke 
take  less  of  bis  rjetaynar  than  ms.  iiiicf.,  and  so  termely  dur- 
ing the  continuance  of  the  cause**" 

The  affidavits  then  mentioned  old  bilk  of  costs  from 
1770  to  1780  in  the  Government  departmentSj  in  which 
there  were  charges  by  the  clerks  in  Couiht  for  a  term  fee 
upon  the  issuing  a  subpoena,  when  it  was  the  only  proceed- 
ing in  the  term,  and  stated  that  the  practice  was  so,  though 
no  proceeding  subsequent  to  the  subpoena  was  ever  had. 

The  case  was  argued  by  the  Attorney-General  and 
Shepherd  for  the  Crown,  and  by  Jervis  and  FoUett  for  the 
clerk  in  Court. 

Lord  LyndhursTi  C.  B. — The  authority  for  issuing 
the  subposna  is  either  an  information  filed,  or  supposed  to 
be  filed.  We  are  of  opinion,  thereforci  that,  with  respect 
to  the  term  fee,  the  officer  is  entitled  to  it  precisely  in  the 
same  way  as  if  the  information  were  actually  put  upon  the 
file  at  the  time  when  it  was  supposed  to  be  there.  The 
only  remaining  question  is  the  amount  of  the  fee ;  the  an- 
cient fee  was  Ss.  4cf.;  that  fee  has  never  been  altered  by 
any  competent  authority,  and  though  a  change  has  taken 
place  in  some  respects  since  the  year  1807,  that  change 
and  that  practice  has  not  been  uniform,  because  it  appears 
by  the  affidavits  that  the  customs  and  the  excise  have  paid 
only  Ss.  4J.,  and  that  payment  has  been  regularly  acqui- 
esced in.  In  addition  to  which  circumstance,  when  the 
matter  came  before  the  Commissioners  in  the  year  18^, 
and  they  took  a  review  of  what  had  taken  place  in  this 
Court  since  the  year  1807,  they  recommended  that  the 
old  fee  in  cases  of  this  kind  should  be  continued.  We  are 
of  opinion,  therefore,  that  no  more  than  3^.  id.  ought  to 
be  taken  as  the  amount  of  the  term  fee. 
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BayleYi  B. — I  entirely  agree  that  in  this  case  the  fee 
is  payablei.and  that  it  ought  to  be  3^.  M.^  and  3«.  4c/.  on- 
ly. As  to  the  fee  being  payable — when  you  issue  a  subpoe- 
na,  you  issue  it  upon  the  presumption  that  there  is  an  in- 
formation previously  filed;  and  if  an  information  had  been 
previously  filed,  it  is  conceded  that  then  the  term  fee 
would  have  been  payable ;  and  it  is  at  the  instance  of  the 
party  by  whom  these  costs  are  taxed,  and  who  is  to  pay 
these  costs,  that  the  subpoena  issues  without  the  inform- 
ation being  actually  filed.  As  to  the  quantum^  till  the 
year  1807,  it  is  conceded  that  Ss.  M.  and  3s.  Aid.  only  was 
the  amount  of  the  fee.  Has  it  then  been  altered  by  any 
competent  authority  since  that  period  ?  I  am  of  opinion 
that  it  has  not. 
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Garrow,  B.,  concurred. 

Vauohan,  B. — I  am  of  the  same  opinion.  The  process 
imports  that  the  information  has  been  filed,  and  according 
to  the  old  course  of  the  Exchequer  it  ought  to  be  so.  It 
must  be  taken,  therefore,  that  a  proceeding  has  been  in- 
stituted, and  then  the  term  fee  attaches.  The  question  is, 
therefore,  simply  upon  the  quantum  of  that  fee.  I  con- 
ceive that  the  Judges  can  never  exercise  a  more  whole- 
some duty  than  in  watching  with  vigilance,  and  taking 
care,  that  wrongful  fees  do  not,  by  silent  acquiescence, 
in  time  become  inveterate,  so  as  to  establish  something 
like  the  appearance  of  a  title  to  them.  The  act  of  Parlia- 
ment (a)  vests  in  the  Court  the  jurisdiction  to  make  any 
alteration  they  think  fit;  but  have  they  made  any  such  al- 
teration? It  may  be  very  properly  submitted  to  their  con- 
sideration, whether  any  order  in  future  shall  be  made,  but 
being  called  upon  simply  to  say,  whether  the  title  to  this 
fee  is  established,  there  is  no  authority,  as  it  seems  to  me. 


(a)  3  Geo.  4,  c.  69. 
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upon  which  the  title  rests.    I,  therefore,  am  of  opinioD 
tluit  at  present  the  party  can  claim  only  Ss.  4d. 

Rule  accordingly. 


The  practice  on 
the  revenue 
side,  requiring 
a  defendant  to 
file  his  affidavit 
againit  a  rule 
one  day  before 
the  rule  comet 
on,  ii  not  itrict- 
ly  enforced. 
Qmar€t  if  luch 
praetice  applies 
to  a  motion  to 
enlarge  a  rule. 


Attorney-General  r.  Jeyes. 

JMilLLER  moved  to  enlarge  a  rule  calling  on  the  defen- 
dantj  as  executrixi  to  deliver  in  her  accounts  to  the  Legacy 
Duty  Office. 

Amos. — ^The  defendant's  affidavits  have  not  been  on  the 
file  one  day  previously  to  this  motion,  according  to  the 
practice  on  the  revenue  side  of  the  Court. 

Bayley,  B. — I  think  it  doubtful  whether  that  rule  ap- 
plies to  a  motion  to  enlarge  a  rule;  but  at  all  events  that 
practice  is  not  now  strictly  adhered  to. 

Rule  enlarged. 


w 

Lewis  r.  Gompertz. 

R.  V.  RICHARDS  had  obUined  a  rule  nUi  to  dis- 
charge the  defendant  out  of  custody,  on  filing  common 
bail  for  defects  in  the  affidavit  to  hold  to  bail.  The  affi- 
davit stated,  that  the  defendant  was  indebted  to  the  plain- 
spedfled,  is  suf-  tiff  in  the  sum  of  lOOi,  as  indorsee  of  a  bill  of  exchange, 
suUng  the  drawn,  &c.,  (describing  the  bill),  but  did  not  state  the 
amoan  o     c     |||hd,|„^  ^f  f]^^  \^[\\  gf  exchange,  nor  by  whom  it  was  ii>- 

An  aflSdavit  to 
hold  to  bail  for 

a  sum  due  to  pbintir  as  indorsee  of  a  bill  of  eichange,  must  state  by  whom  the  bill  is  indorsed; 
statio^hat  it  was  dui^  indorsed  to  the  plaintiff  b  insufficient. 


Exek,  of  PUatt 

An  affidavit  to 
hold  to  bail  on 
a  bill  of  ex- 
change,  which 
states  that  the 
defendant  is  in- 
debted in  a  sum 
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Egch.  rf  PUat,      Bavley,  B.— That  depends  on  the  time  when  the  ap« 
^     plication  is  made.     If  it  is  made  within  a  reasonable  titnej 
glascott      Judges  at  chambers  are  in  the  practice  of  directhig  a  bill 
Castle.       to  be  taxed  as  a  matter  of  course.    If  there  has  been  any 
delay,  then  the  party  applying  must  shew  fraud  Or  impo- 
sition.    I  am  therefore  of  opinion,  in  this  case,  that  as  the 
Sheriff  has  paid  the  costs,  the  party  is  fairly  entitled  to 
have  die  bill  of  costs  taxed  by  the  Master. 

Ride  absolute. 


WiLLETT  V.  Wilson. 

Prooeti  wai  re-  JL  HE  process  in  thb  case  was  retumablq  and  served  on 

served  on  the  the  4th  of  November.     On  the  lOth,  pursuant  to  rule  10^ 

SI^,  .nd^nr  T.  T.  1  WiU.  4,  a  declaration  de  bene  esse  was  delivered, 

ciaraUon  deU-  indorsed  "  the  defendant  is  to  appear  and  plead  hereto  in 

▼ered  u€  btas 

€<Mon  the  10th,  eight  days."    On  the  14th,  the  plaintiff  entered  an  appear- 

^tpearund  ^^^^  according  to  the  statute.     On  the  18th,  the  defendant 

trt'""  The*  entered  an  appearance.     On  the  19th,  the  plaintiff,  hav- 

piaintiff,  on  the  ing  received  no  notice  of  the  defendant  having  entered  an 

an  appearance  appearance,  signed  judgment  without  demanding  a  plea, 

^ntand^on'  *°^  without  searching  whether  an  appearance  had  been 

the  18th,  the  entered  for  the  defendant  after  the  14th, 

defendant  ap- 
peared, and  the 

plaintiff  on  the  HaU,  having  obtained  a  rule  to  set  aside  the  proceed- 
judgni^t  fHth-  ings  for  irregularity,  on  the  ground  that  the  plaintiff  had 
T^nn^H^,    signed  judgment  without  demanding  a  plea — 

that  the  indorse- 

nent  on  the  de-  .  i        1 1  •         i. 

daration  en-  Plati  shewed  cause. — According  to  the  old  practice,  the 

fw^  defen-  declaration  might  have  been  delivered  immediately  on  the 

te"i^  A^Tthe  ^^^^^  of  t^e  writ,  but  the  rule  1  WiU.4f,  requires  that 

judgment  sign-  gix  days  shall  elapse  from  that  time  before  the  declara- 

mandinga  plea  tion  Can  be  delivered.     The  time  for  appearing,  according 

was  irregular. 
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to  the  old  practice,  would  have  expired  on  the  12th,  and  ^'c*-  of  Pleas, 
for  pleading  on  the  iSth.    The  consequence  of  holding     v^....^^^^!^ 
this  proceeding  to  be  irregular,  would  be  to  give  the  de-      Willett 
fendant  additional  time,  which  was  not  intended.     Tfie       Wilson. 
notice  to  appear  and  plead  within  eight  days  compels  him 
to  do  both,  and  dispenses  with  the  necessity  of  a  demand 
of  plea.    The  defendant  had  already  appeared,  as  an  ap- 
pearance was  regularly  entered  for  him  according  to  the 
statute^  and  no  demand  of  plea  was  necessary. 

Lord  Lyndhurst,  C.  B. — The  difficulty  is,  you  call 
upon  him  to  appear  in  eight  days. 

Bayley,  B. — If  the  declaration  had  been  delivered  con- 
ditionally, with  notice  '*  to  plead  thereto  in  eight  days,*' 
then  an  appearance  having  been  regularly  entered  for  the 
defendant  according  to  the  statute,  no  demand  of  plea  was 
necessary,  and  your  judgment  might  have  been  regular. 
If  your  notice  had  only  required  him  to  plead  within 
eight  days,  then  his  appearance  after  you  had  appeared 
for  him,  would  have  been  a  nullity.  The  difficulty  is, 
that  you  require  him  to  appear  within  eight  days,  by 
which  you  give  him  time  until  the  18th  to  appear.  The 
Court  are  of  opinion  that  an  appearance  having  been  en^ 
tared  by  him  within  that  period,  he  was  entitled  to  a  de- 
mand of  plea.    The  rule  must,  therefore,  be  made 

Absolute,  with  costs. 
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Bxch,  of  pum,  fore^  be  an  extreme  hardship  on  the  defendant,  and  quite 

inconsistent  with  the  object  of  the  statutei  which  was  in- 
tended for  the  relief  of  defendants,  that  the  plaintiff 
should  be  at  liberty  to  levy  for  more  than  the  excess. 

Per  Curiam.— The  statutes  43  Geo.  3,  c.  14,  and  7  &  8 
Geo.4ff  C.7],  which  were  intended  for  the  benefit  of  de- 
fendants subject  to  arrest,  would  effect  a  great  hardsliip, 
if  a  plaintiff  might  pass  by  the  money  paid  into  Court,  and 
issue  execution  for  the  whole  sum  recovered,  and  the 
costs.     Suppose  the  case  of  a  person  arrested  for  lOOO/.,* 
he  would  be  put  to  the  inconvenience  of  raising  that 
amount  to  pay  into  Court,  and,  after  verdict,  of  finding 
a  like  sum  to  meet  the  execution,   or  of  suffering  his 
goods  to  be  sold  by  the  Sheriff,  and  afterwards  of  waiting 
until  an  order  could  be  obtained  to  have  the  money  paid 
to  him  out  of  Court.     To  the  plaintiff  no  hardship  can  ao* 
crue,  as  he  can  obtain  the  money  out  of  Court  at  any  time, 
and  will  be  entitled  to  the  costs  of  taking  it  out.     The  just 
interpretation  of  the  direction  in  the  Act,  that  the  sum  de- 
posited shall  remain  in  Court  "  to  abide  the  event  of  the 
suit,"  is,  that  the  plaintiff,  if  he  succeeds,  shall  not  b€  eth 
titled  only,  but  bound  to  resort  to  that  in  the  first  instance, 
and  can  issue  his  execution  for  the  surplus  only. 

Rule  refused. 


END  OF  HILARY  TERM. 
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Cox  r.  TiiOMASON  and  Wife.  ^ — v — ^ 

X  HE  first  nine  counts  of  the  declaration  were  for  a  mali-  in  an  action  of 

clous  prosecution.     The  tenth  began  by  stating,  by  way  ciaration  stated" 

of  inducement,  that  before  the  committing  of  the  griev-  [o^broflnd"" 

ances,  &c.,  a  certain  portmanteau  of  the  defendant  Tho-  concerning  cer- 

,  .  ,       ,        tain  meat  of  one 

mason,  contaming  a  sum  of  money,  together  with  the  ^.^.,  which  he 
money,  had  been  feloniously  stolen,  taken,  and  carried  chased  of*the"'" 
away.     The  count  then  alleired  a  verbal  slander  relatin<j  piajntiff,  who 

•f  o  o    f^^  bffore  then 

to  the  portmanteau.  purchased  the 

The  eleventh  count  was  as  follows: — And  afterwards  to  other  persons, 

wit,  on  the  5th  day  of  November,  1831,  in  the  county  ^^t^me^^^Z 

aforesaid,  in  a  certain  other  discourse,  which  the  said  de-  declaration  then 

111  stated,  that  the 

fendant,  Elizabeth  Thomason,  then  and  there  had  with,  slanderous 
and  in  the  presence  of  one  Joseph  Guildford  and  divers  pulned  of;"iin- 

puting  that  the 
plaintiff  bad  stolen  the  money  with  which  he  paid  for  the  meat,  were  spoken  of  and  concerning 
the  said  meat.     The  part  of  the  inducement,  which  stated,  that  the  plaintiff  had  purchased  the 
meat  aod  paid  for  it,  was  not  proved: — Held,  that  the  want  of  such  proof  was  iromateriaL 

VOL.  II.  C  C 
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Exch.  of  Pleas,  other  good  and  worthy  subjects  of  our  said  Lord  the 

King,  who  then  and  there  knew,  and  had  heard  of  the 
premises  in  the  introductory  part  of  the  said  tenth  count 
mentioned,  of  and  concerning  the  said  plaintiff,  and  of  and 
concerning  the  said  money  in  the  introductory  part  of  the 
said  tenth  count  mentioned,  and  of  and  concerning  the  said 
Joseph  Guildford,  and  of  and  concerning  certain  meat  of 
the  said  Joseph  Guildford,  which  he  had  before  then  pur- 
chased of  the  said  plaintiff,  who  had  before  then  purchased 
the  same  of  certain  other  persons,  and  had  paid  for  the 
same,  she,  the  said  Elizabeth  Thomason,  further  contriv- 
ing and  intending  as  aforesaid,  then  and  there,  in  the  pre- 
sence and  hearing  of  the  said  Joseph  Guildford  and  of  the 
said  other  subjects  of  this  realm,  spoke  and  published  to 
the  said  Joseph  Guildford,  of  and  concerning  him,  the 
said  Joseph  Guildford,  and  of  and  concerning  the  said 
meat,  the  words  following  (that  is  to  say).  Where  did 
you  (meaning  the  said  Joseph  Guildford)  buy  that  meat 
(meaning  the  said  meat  of  the  said  Joseph  Guildford)'}  To 
which  the  said  Joseph  Guildford  then  and  there  answered 
and  replied,  and  spoke  and  published,  in  the  presence 
and  hearing  of  the  said  subjects,  of  and  concerning  the 
said  plaintif!*,  and  of  and  concerning  and  relating  to  the 
said  meat,  and  of  and  concerning  the  said  Joseph  GuUd" 
ford,  the  words  following  (that  is  to  say),  ^*  of  Butcher 
Cox,'*  meaning  the  said  plaintiff,  and  meaning  that  he, 
the  said  Joseph  Guildford,  bought  the  said  meat  of  the 
said  plaintiff;  whereupon  the  said  defendant,  Elizabeth, 
further  contriving  and  maliciously  intending  to  injure 
the  said  plaintiff,  as  aforesaid,  then  and  there,  in  the  pre- 
sence and  hearing  of  the  said  Joseph  Guildford  and  of 
the  said  other  subjects,  falsely,  wickedly,  and  maUcious- 
ly  spoke  and  published  the  following  false,  scandalous, 
malicious  and  defamatory  words,  of  and  concerning  and 
relating  to  the  said  meat,  and  of  and  concerning  and  re- 
lating to  the  said  plaintiff,  and  of  and  concerning  and 
relating  to  the  said  money,  in  the  introductory  part  of  the 
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said  tenth  count  mentioned  (that  is  to  say)—//'*  devilish  ^^\^J^^^^* 

hard  that  people  should  stuff  their  guts  with  meat  that  my 

money  (meaning  the  money  in  the  introductory  part  of  the 

said  tenth  count  mentioned)  has  paid  for  (meaning  that 

tlie  said  plaintiff  had  feloniously  stolen  the  said  money, 

and  had  paid  for  the  said  meat  with  the  same). 

There  were  several  other  counts  respectively  similar  to 
the  tenth  and  eleventh. 

At  the  trial  before  Geiselee,  J.,  at  the  last  Assizes  for 
the  county  of  Somerset,  the  defendant  had  a  verdict  on 
the  counts  for  a  malicious  prosecution,  and  on  all  those 
for  slander,  except  the  eleventh  and  some  similar  counts 
for  the  same  slander,  on  which  the  same  question  arose  as 
on  the  eleventh.  On  the  eleventh,  and  the  similar  counts, 
the  plaintiff  proved  the  words  and  the  inducement,  ex- 
cept that  part  of  the  inducement  which  stated  that  Cox, 
the  plaintiff,  had  before  then  purchased  the  same  meat  of 
certain  other  persons,  and  had  paid  for  the  same.  The 
plaintiff  had  a  verdict  on  those  counts,  with  40*.  damages. 

Crowder  now  moved  for  a  new  trial. — The  inducement 
was  not  proved.  It  is  stated,  that  the  meat,  of  and  con- 
cerning which  the  slanderous  words  are  stated  to  have 
been  spoken,  had  been  purchased  by  Cox  from  other  per- 
sons, and  had  been  paid  for  by  him.  The  words  are  ex- 
pressly laid  to  have  been  spoken  of  and  concerning  the 
'^  said  meat."  It  might  not  have  been  necessary  to  state 
such  inducement ;  but  as  the  plaintiff  has  stated  it,  it  was 
necessary  for  him  to  prove  it.  In  Sheppard  v.  Bliss  (a),  it 
was  alleged,  that  the  words  were  spoken  of  and  concern- 
ing certain  soap,  asserted  by  A.  B.  to  have  been  stolen 
out  of  his  yard.  The  evidence  was,  that  A.  B.  had 
asserted,  that  the  soap  had  been  taken  out  of  his  yard; 
and  Lord  Chief  Justice  Abbott  held  the  variance  fatal. 

(a)  2Starkie,  N.P.C.610. 
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Exeh,  of  PUat,      Bayley,  B. — It  misht  be  in  that  case,  that  without 
1832.  »  o  ' 

those  words  of  A.  B.  the  words  of  the  defendant  might 

not  have  imputed  a  theft.     If  the  words  are  actionable 

without  the  inducement,  I  do  not  know  that  the  insertion 

of  what  is  not  proved  occasions  a  variance;  you  are  only 

bound  to  prove  what  is  material. 

The  rest  of  the  Court  concurred,  and  the 
rule  was 

Refused. 


Biggins  r.  Goode. 

In  case  for  sell-   V/ASE  for  an  excessive  distress,  selling  without  appraise- 
trained  for  rent    ment,  and  Other  irregularities  in  conducting  the  distress 

without  an  ap-  i       i 

praiiement,  the     *"**  ^**^' 

measure  of  da-        ^t  the  trial,  before  Garraw,  B.,  at  the  London  Sittings 

mages  is  the  va-  ^     ^  ^ 

lue  of  the  goods   after  last  Hilary  Term,  the  plaintiff  had  a  verdict  on  the 
(^a),  count  for  selling  without  an  appraisement,  for  50/.,  the  va- 

lue of  the  goods  sold  mintis  the  rent  due,  with  leave  to 
move  to  increase  the  damages  to  90/.,  the  whole  value  of 
the  goods  sold. 

Bompcu,  Serjt.,  now  moved  accordingly. — The  plaintiff 
was  entitled  in  this  action  to  recover  the  whole  value  of 
these  goods.  They  were  sold  without  any  proper  ap- 
praisement. The  sale  of  goods  distrained  for  rent  was 
authorized  by  the  statute  2  fV.  ^  M.  sess.  1,  c.  5.  Before 
that  statute,  the  sale  of  goods  taken  for  a  distress  was 
wholly  illegal,  and  made  the  distress  illegal  and  void,  and 
the  taker  a  trespasser  ab  initio,  and  clearly  liable  to  the 


(a)  The  same  point  was  decided      coram  Parke,  J. y  Nottingham  Lent 
at  Niti  Priusj  in  Noift  v.  Curtis,      Assizes,  1832. 
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nrhole  value  of  the  goods  taken.     The  second  section  of  Exeh.  of  PUas, 

1832. 
chat  statute,  after  directing  how  the  goods  shall  be  disposed 

of  and  appraised,  enacts,  that  the  landlord,  after  such  ap- 
praisemenif  shall  and  may  lawfully  sell.  Appraisement  is, 
therefore,  a  condition  precedent  to  the  sale,  by  the  ex- 
press words  of  that  statute. 

[Barley,  B. — The  question  does  not  turn  upon  that 
statute,  but  on  the  11  Geo.  ^,  c.  19,  s.  19,  which  recites, 
that  '^  it  hath  sometimes  happened,  that,  upon  a  distress 
made  for  rent  justly  due,  the  directions  of  the  statute  of 
fV.  §•  M.  have  not  been  strictly  pursued;  but,  through 
mistake  or  inadvertency  of  the  landlord,  some  irregularity 
or  tortious  act  hath  been  afterwards  done  in  the  disposi* 
tion  of  the  distress,  for  which  irregularity  or  tortious  act 
the  party  distraining  hath  been  deemed  a  trespasser  ab 
initio,  and  in  an  action  brought  against  him  as  such,  the 
plaintiff  hath  been  entitled  to  recover  the  full  value  of  the 
rent  for  which  such  distress  was  taken."  And  it  then 
proceeds  to  enact,  ''  that,  where  any  distress  shall  be 
made  for  any  kind  of  rent  justly  due,  and  any  irregularity 
or  unlawful  act  shall  be  afterwards  done  by  the  party  or 
parties  distraining,  &c.,  the  distress  itself  shall  not  be 
therefore  deemed  to  be  unlawful,  nor  the  party  or  parlies 
making  it  be  deemed  a  trespasser  or  trespassers  ab  initio; 
but  the  party  or  parties  aggrieved  by  such  unlawful  act  or 
irregularity  shall  or  may  recover  full  satisfaction  for  the 
special  damage  he,  she,  or  they  shall  have  sustained  there- 
by, and  no  more,  in  an  action  of  trespass,  or  on  the  case, 
at  the  election  of  the  plaintiff  or  plaintiffs.**] 

In  Winterbournv.  Morgania)^  the  Court  oi Kings  Bench 
held,  on  the  construction  of  the  1 1  Geo.  2,  that,  where  the 
party  distraining  continued  in  possession  of  the  goods 
upon  the  premises  for  fifteen  days,  and  during  the  four  last 
was  removing  the  goods,  he  was  liable  in  trespass;  and 

\,a)  1 1  East,  395. 
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Exeh.  of  Pleat,  Le  Blanc^  J.,  said  (a)  in  that  case — '*  All  that  the  act,  as  I 
1832.  .  ,  • 

conceive,  meant  to  say,  was,  that  a  party  whose  entry  was 

lawful  to  take  a  distress  on  the  premises,  should  not  be 
deemed  a  trespasser  ab  initio^  for  any  subsequent  irregu- 
larity, as  he  was  deemed  to  be  before  that  act."  The  11 
Geo.  2,  therefore,  did  not  affect  the  remedy  for  any  sub- 
sequent illegal  act,  but  merely  for  the  original  seizure, 
which  would,  without  that  provision,  have  become  a  tres- 
pass by  the  subsequent  irregularity.  It  is  not  contended 
by  the  plaintiff,  that  the  original  seizure  became  wrongful, 
but  the  action  is  for  selling,  and  selling  without  a  proper 
appraisement  is  wrongful  and  illegal.  The  statute  only 
gives  the  power  of  sale  after  appraisement.  The  case, 
therefore,  is  that  of  a  sale  of  another  man's  goods,  without 
authority,  and  is  not  protected  by  the  statute,  which  only 
prevents  the  original  seizure  and  distress  from  being  void 
and  illegal,  by  reason  of  any  irregularity.  The  sale  here 
was  wholly  void,  as  in  the  case  of  the  growing  crops,  in 
Owen  V.  Leigh  (6),  where  the  Court  of  King's  Bench  held 
the  sale  altogether  void. 

[Batfley,  B. — What  special  damage  do  you  suffer  by  the 
sale  being  made  without  an  appraisement?  The  landlord 
had  a  right  to  sell,  but  not  in  the  manner  in  which  the  sale 
was  conducted.  Your  interest  in  those  goods,  when  they 
were  in  the  landlord's  hands,  before  the  sale,  was  subject 
to  the  landlord's  right  for  the  rent  due.  Your  interest 
could  only  be  in  the  surplus  value  of  the  goods,  after  sar 
tisfying  the  rent.] 

The  right  to  replevy  was  lost  by  the  sale.  If  the  ap- 
praisement had  taken  place,  the  tenant  might  have  ten- 
dered the  rent  if  he  were  not  satisfied  with  the  amount  at 
which  the  goods  were  appraised.  The  appraisement  being 
a  condition  precedent  to  the  sale,  the  plaintiff  has  a  right 
to  recover  for  what  the  defendant  had  no  right  to  sell. 

(a)  11  East,  403.  (^)  3  B.  &  A.  470. 
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Lord  Lyndhurst,  C.  B. — The  act  expressly  says,  that  ii^ch.  of  Pleas, 
the  distress  shall  not  be  deemed  unlawful.  If  the  distress 
be  valid,  the  landlord  can  recover  his  rent  under  that  dis- 
tress, and  your  interest  in  the  goods  distrained  is  the 
value  minus  the  rent.  If  the  tenant  has  sustained  any 
injury,  then  by  the  words  of  the  act  he  is  entitled  to  re- 
ceive satisfaction  for  the  special  damage  he  shall  have 
sustained  by  the  unlawful  act  and  irregularity,  and  no 
more. 

Bayley,  B. — This  is  a  plain  case.  If  the  statute  of 
W»  ^  M.  only  be  looked  to  without  reference  to  the  pro- 
visions of  the  11  Geo.  2,  no  doubt  the  sale  would  be 
unlawful  under  the  statute  of  fF,  ^  M.  But  let  us  see 
whether  the  statute  of  Geo.  2,  does  not  deal  with  cases 
where  the  original  distress  was  lawful,  but  where  there  has 
been  some  irregularity  or  unlawful  act  done  subsequently. 
(The  learned  Baron  here  referred  to  the  words  of  the  1 1 
Geo0  2,  c.  19,  s.  19).  Now,  what  is  the  special  damage 
which  the  party  has  sustained  under  these  circumstances? 
The  act  says,  that  the  distress  is  not  to  be  deemed  unlaw- 
AiL  The  landlord  has  distrained  for  40/.  goods  worth 
90/.,  and  has  sold  them  without  an  appraisement.  What 
is  the  damage  then  which  the  party  has  sustained  under 
these  circumstances?  The  goods  unsold  were  subject  to 
the  lien  of  the  landlord.  The  owner,  therefore,  had  an 
interest  to  the  surplus  value  only,  that  is,  to  the  value 
minus  the  rent. 

Vaughan,  B. — I  am  of  the  same  opinion,  and  I  think  that 
the  present  is  one  of  the  very  cases  which  the  act  of  Par- 
liament intended  to  remedy.  The  distress  is  not  to  be 
deemed  void.  Therefore,  under  a  valid  distress  the  party 
distraining  has  been  guilty  of  an  irregularity  in  the  sale; 
the  owner  then  is  to  recover  his  damage,  that  is,  the  full 
value  of  the  goods  subject  to  the  rent. 
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Exch.  of  Pleas,       BoLLAND,  B. — I  am  of  the  same  opinion.    In  Wallaee 
1832. 

V.  King  (a),  a  question  arose  as  to  the  proper  constable  to 

swear  the  appraiser  under  the  1 1  Geo.  2.  The  Court  did 
not  decide  that  question,  but  they  held  that  trover  could 
not  be  supported,  not  being  a  remedy  which  could  be  pur- 
sued since  the  1 1  Geo.  2,  as  it  tended  to  place  the  land- 
lord in  the  same  situation  as  before  the  passing  of  the  act, 
by  considering  him  as  a  trespasser  ab  initio. 

Rule  refused  (6). 

(a)  1  H.  Bl.  13.  (6)  See  Lyon  v.  Weldon,  2  Bing.  334. 


Singleton,  Executor,  v.  Barrett. 
Where  the  par-   DeBT  by  the  executors  of  fFilliam  Singleton,  for  use 

ticulars  of  the  \  f 

piaintirs  de-  and  occupation,  and  on  an  account  stated  with  the  testator. 
an*accoun7  °"  The  particulars  of  the  plaintiff's  demand  were  on  an  ao- 
stated, "  M  ap-    ^ount  stated  between  the  deceased  and  the  defendant,  "as 

pears  by  a  me- 
morandum un-    appears  by  a  memorandum  in  the  hand  of  the  defendant 

der  the  hand  of      -,  _ 

the  defendant       01  this  date. 

al?the^*mcl^  At  the  trial,  before  Parke,  J.,  at  the  last  Lent  Assizes 

™°7"?Ti  ^fj  ^^^  ^^^  county  of  Nottingham,  the  plaintiff  produced  a 

want  of  a  pro-  book  With  the  memorandum  alluded  to,  which  was  object- 

^^mpi^Heid,  ^d  to  by  the  counsel  for  the  defendants,  as  amounting  to  a 

***uiit^«tated  promissory  note,  and  not  being  stamped.     The  learned 

might  be  proved  Judge  allowed  the  objection,  but  examined  the  son  of  the 

dence  than  the  deceased,  the  witness  who  had  produced  the  book,  and  he 

S^eW^Tiso^Sat  s^^ated,  that  he  was  present  when  the  memorandum  was 

verbal  evidence  written  in  the  book,  and  heard  the  defendant  promise  to 

was  admissible  ^  ^       ^  ^     * 

of  an  admission   pay  his   father  11/.,  in  instalments  at  particular  times, 

of  the  money 

being  due,  and  a  promise  to  pay  it  by  instalments,  though  such  admission  and  promise  were 

made  at  the  time  of  signing  the  memorandum^  and  were  embodied  in  it. 
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which  he  mentioned ;  that  he  heard  his  father  say  to  the  Exch.  of  PCtoi, 

1832* 
defendant^  that  he  owed  him  11/.^  and  he  knew  of  the  de-  ^ 

fendant  having  occupied  the  premises  in  question.    It  was     Singleton 

objected,  on  the  part  of  the  defendant,  that  the  particulars      Barrett. 

excluded  the  evidence  of  the  son,  and  that  parol  evidence 

was  not  admissible,  as  the  provision  to  pay  by  instalments 

had  been  reduced  into  writing. 

The  learned  Judge  overruled  both  objections,  and  the 

plaintiff  had  a  verdict. 

White  now  moved  for  a  new  trial — The  evidence  did 
not  agree  with  the  particular,  which  was  a  sum  due  on  an 
account  stated,  '^  as  appears  from  a  memorandum.*' 

[Bat/ley f  B. — The  substance  of  the  particular  is^  that 
the  demand  is  on  an  account  stated.] 

[Lord  Lyndhurstf  C.  B.— Suppose  a  particular  say,  "as 
will  appear  by  the  evidence  of  John  Thomas^'  would  that 
exclude  proof  by  any  other  witness  ?] 

Then  the  conversation  and  the  promise  to  pay  by  instal- 
ments being  reduced  into  writing,  parol  evidence  of  such 
conversation  and  promise  was  inadmissible. 

Lord  Lyndhurst,  C.  B.— If  a  person  give  a  receipt, 
you  may  prove  the  payment  by  parol  (a).  I  have  no  doubt, 
that  what  a  party  says,  admitting  a  debt,  is  evidence,  not- 
withstanding the  promise  to  pay  is  reduced  into  writing. 

The  rest  of  the  Court  concurred,  and  the 
rule  was 

Refused. 

Co)  Jacob  V.  Lindsay,  1  East,  460. 
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Bitek,  of  PktUt 
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1      ,  Watson^  One  &c.  v.  Post  an  and  Another. 

/;?/in  an  action  on  XN  an  action  on  an  attorney's  bill,  BoUand,  B.,  on  the 

bUiragaiMt'  application  of  Postan  one  of  the  defendants  only,  made  an 

th  V"!?^'^'  order,  at  Chambers,  for  taxing  the  bill,  without  requiring 

Chambers  an  Undertaking  from  Postan  or  his  attorney  to  pay  the 

discretion,  on  costs  which  should  be  taxed. 

tlie  application 
of  a  defendant, 

order  the  bill  to       Busbu  moTcd  for  a  rule  to  shew  cause  why  the  order 

be  taxed,  with-  ,  , 

out  such  defen-  should  not  be  rescinded,  or  Postan  enter  into  the  under- 

dant  giving  the     |.  r.* 
undertaking  to     '^^mg. 

pay  the  amount.       jjg  urged,  that  One  of  two  joint  defendants,  taking  out 

a  summons  to  tax  an  attorney's  bill,  was  equally  liable  to 
give  the  undertaking  as  if  the  action  had  been  brought 
against  him  alone. 

Before  the  statute  2  Geo.  2,  c.  33,  an  attorney's  bill 
could  not  be  taxed,  unless  an  action  were  depending 
thereon,  nor  without  bringing  the  amount  of  it  into 
Court  (a). 

That  statute  conferred  a  benefit  on  defendants,  by  re- 
lieving them  from  the  necessity  of  bringing  the  money  into 
Court,  but  an  equivalent  is  given  to  the  plaintiff,  by  re- 
quiring an  undertaking  to  pay  the  amount  of  the  taxa* 
tion. 

In  the  present  case,  Postan  will  have  had  all  the  benefit 
of  the  taxation,  and  will  have  delayed  the  plaintiff  more 
than  the  month,  without  the  plaintiff  having  any  equiva- 
lent. 

Lord  Lyndhurst,  C.  B. — This  order  was  not  made  in 
pursuance  of  the  act  of  Parliament,  but  under  the  juris- 

(a)  Tidd's  Prac.  326,  8th  edit. 
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diction  which  the  Court  has  at  common  law  (a),  and  the  Exch.  of  pUm, 

1832 
Court  may  mould  its  orders  as  it  thinks  proper.     I  see  ^ 

no  objection  to  the  Court,  in  its  discretion,  ordering  a       Watson 

taxation  in  a  case  where  an  action  is  depending,  without       pobtan. 

an  undertaking  from  the  defendant  to  pay  what  should  be 

found  due. 

Bayley,  B. — It  is  entirely  in  the  discretion  of  the 
Judge  to  say  upon  what  terms  the  matter  should  go  before 
the  Master.  In  an  action  against  two,  one  defendant  may 
very  reasonably  say^  I  dispute  my  Uability  altogether;  but 
still  I  wish  to  have  the  amount  properly  ascertained. 

Rule  refused. 

(a)  See  Jones  v.  Byewater,  post,  case.    The  power  by  the  statute 

and  Dagley  v.  Kentish,  2  B.  &  Add.  is   expressly  ''  on  submission  of 

411,  as  to  the  jurisdiction  of  the  the  parties,  &c.,  to  pay,  &c.*' 
Courts  at  common  law  in  such 


Jones  v,  Byewateu.  /  oi  ^^^  7fty  ^  ^  a 

JL  HIS  was  an  action  on  an  attorney's  bill.  in  an  action  on 

an  attorney's 
bill  for  business 

Thesiser  had  obtained  a  rule  to  refer  the  bill  for  tax-  ^°"*  ^"  »***"» 

o  out  and  prose- 

ation.     The  bill  was  wholly  for  business  done  in  suing  cuUngacom- 

.     .  -  -  .  mission  of  luna« 

out  and  prosecuting  a  commission  of  lunacy  against  a  per-  cy,  the  Court 
son  who  was  found  by  the  inquisition  of  the  jury  not  to  be  ^^  to^fe*thc 
a  lunatic.  biutotheMas- 

ter  for  taxation, 
observing  that, 

Wakefield  shewed  cause.  \^l  be' better 

The  rule  was  obtained  on  two  grounds :  ****^  ^^S!.^' 

First,   on   the   authority  of  Wilson  v.  Guthridge  (a),  whether  a  biu 

for  business 
done  in  lunacy 
(«)  3  B.  &  C.  168.  «  toxable. 
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Exch.  of  PUat,  where  it  was  said  that  the  Court  had  a  permanent  juris- 

-     diction  independently  of  the  statute  2  Geo.  2,  c.  33,  to  re- 

JoNEB         fer  an  attorney's  bill  for  taxation.   That  case,  however,  has 

Btkwater.     been  over-ruled  by  the  recent  decision   of  Dagley  t. 

Kentish  {a). 

In  that  case,  after  consultation  with  the  other  Judges, 
the  Court  of  King*s  Bench  refused  to  act  on  the  general 
superintending  power  which  the  Court  has  over  its  officers 
independently  of  the  statute,  there  being  no  taxable  item 
in  the  bilL 

That  case  also  shews,  that  the  fact  of  the  attorney  hav<« 
ing  brought  an  action  does  not  alter  the  case. 

But,  secondly f  it  is  said  that  the  bill  is  taxable,  as  being 
for  business  done  in  lunacy. 

It  is  not  business  done  either  at  law  or  in  equity.  It  is 
not  a  matter  of  course  that  the  jurisdiction  over  lunatics 
should  be  given  to  the  Chancellor.  It  is  given  by  separate 
writ,  and  does  not  necessarily  follow  the  Great  Seal. 

In  Ex  parte  Daun  (6),  it  was  held,  that  a  bill  for  busi- 
ness done  as  solicitor  in  the  affiurs  of  a  charitable  founda- 
tion, the  office  of  visitor  being  held  by  the  Lord  Chancel- 
lor, was  not  taxable. 

The  present  proceeding  is  by  commission,  not  by  writ 
The  proceeding  by  writ  has  long  been  disused  in  the  case 
of  lunacy.  The  business  in  this  case  was  not  done  in 
any  Court. 

[Bayley,  B. — Is  it  not  a  judicial  proceeding?  Cannot 
a  person  swearing  falsely  in  such  an  investigation  be  in- 
dicted for  perjury.] 

It  is  not  a  judicial  proceeding.  It  need  not  even  be  be- 
fore legal  persons. 

[Bayleyy  B. — Does  not  the  commission  make  the  per- 
sons to  whom  it  is  directed  Judges  pro  hdc  vice.l 

(«)  2  B.  &  Ad.  413.  (6)  9  Vcs.  647- 
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Business  done  in  suing  out  patents  is  not  taxable,  nor  a  Ezeh,  of  Plea*, 
bill  for  obtaining  an  act  of  Parliament. 

Thesiger,  in  support  of  the  rule. — It  must  be  con- 
ceded after  the  case  of  Dagley  v.  Kentish,  that  this  rule 
cannot  be  supported  on  the  authority  of  Wilson  v.  Guth" 
ridge. 

The  items,  however,  are  taxable.  This  is  a  proceed- 
ing at  law.  The  commission  issues  out  of  the  Petty  Bag 
Office,  which  is  on  the  law  side  of  the  Court  of  Chan- 
cery, and  errors  in  such  proceedings  must  be  rectified  by 
writ  of  error.  "  The  previous  proceedings  on  the  com- 
mission to  inquire  whether  or  no  the  party  be  an  idiot 
or  a  lunatic  are  on  the  law  side  of  the  Court  of  Chancery, 
and  can  only  be  redressed,  if  erroneous,  by  writ  of  error, 
in  the  regular  course  of  law  (a)."  The  distinction  is  be- 
tween the  commission  for  care  and  custody,  and  the  one 
to  proceed  by  inquisition  to  the  finding  the  party  lunatic 
or  not  (6).  Proceedings  in  bankruptcy  are  taxable.  Col- 
lins V.  Nicholson  (c).  Burton  v.  Chatterton  (d). 

[Lord  Lyndhurst,  C.  B. — The  party  has  a  right  to  tra- 
verse. Are  not  the  proceedings  on  such  traverse  pro- 
ceedings at  law  ?  ] 

A  proceeding  by  sdre  facias  to  repeal  a  patent  is 
clearly  a  proceeding  at  law,  and  issues,  hke  the  present 
proceeding,  out  of  the  Petty  Bag  Office. 

Lord  Lyndhurst,  C.  B. — There  is  a  petition  in  the 
first  instance  to  the  Chancellor,^— that  petition  is  heard 
upon  affidavits.  If  the  petition  is  granted,  the  commission 
issues  from  the  office  of  the  Clerk  of  Custodies.  When 
the  inquisition  is  taken,  it  is  returned  into  the  Petty  Bag 
Office.  If  any  proceedings  take  place  upon  that  return,  it 
is  by  petition  to  the  Chancellor.    The  party  then  traverses, 

{a)  3  Bl.  Com.  427.  {d)  3  B.  &  A.  486;  but  see  Grow- 

th) 3  P.  Williams,  138.  der  v.  Daviet,  3  Y.  &  J.  433. 

(c)  2  Taunt.  321. 


1832. 


374  CASES  IN  THE  EXCHEQUER^ 

Exch.  ^  Pleas,  whicli  lie  has  a  right  to  do  on  an  application.  That  traverse 

is  heard  in  the  Court  of  King^s  Bench,  and  then  the  pro* 
ceedings  are  returned  again  into  the  Court  of  Chancery, 
It  is  not  necessary  for  us  to  decide  whether  this  is  a  bill 
taxable  or  not.  If  it  be  taxable,  the  Chancellor  has  jurist 
diction  over  it;  and  if  it  is  a  bill  which  ought  to  be  taxed, 
it  will  be  better  taxed  by  the  officers  of  the  Chancellori 
who  are  used  to  proceedings  in  lunacy;  and  we  think, 
therefore,  it  is  proper  that  the  application  should  be  made 
to  the  Chancellor;  but  we  give  no  opinion  whether  the 
application  ought  to  be  granted. 

The  rest  of  the  Court  concurring,  the  rule  was — 

Discharged. 


Hadley  v.  Green. 
A  landlord  sued  xxCTION  On  the  case  by  landlord  against  tenant,  for 

his  tenant  for  •  j  •  ^  rr«i-  -^i_ 

rent  and  on  the  quarrying  and  carrying  away  stone.  1  here  was  another 
!^"2iTe*parti-  ^^""^  ^^^  mismanagement  of  the  farm  demised,  which  was 
cuiars  on  the       abandoned  at  the  trial. 

count  for  money  .  .         •    •  ^ 

had  and  receiv-  The  plaintiff  had  brought  an  action  in  Middlesex^  for 
tyotstoneqw"'  ^eut  of  the  samc  premises,  and  in  his  declaration  had  in- 
ried  and  carried  eluded  the  monev  counts,  and  had  given  particulars  on 

away  by  the  de-  •'  . 

fendanL  At  the  his  count  for  money  had  and  received  by  the  defendant, 
general  verdict,    for  a  quantity  of  stouc,  exactly  corresponding  with  the 
amount'of  the     ^^onc  mentioned  in  the  particulars  in  the  present  case. 
rent  only.  The        In  the  action  in  Middlesex f  the  plaintiff  took  a  general 

platntiff  brought  ,.         ,  i  /.    .  ^  rr%% 

another  action  vcrdict,  but  only  to  the  amount  of  the  rent  due.  The 
fSdanVin^case  declaration  in  the  second  action  was  delivered  a  day  or 
for  quarrying      ^^q  before  the  trial  of  the  first. 

and  carrying 

away  the  stone, 

and,  a  few  days 

before  the  trial  of  the  first  action,  delivered  a  particular  in  the  second  acUon  for  the  same  stone, 

exactly  corresponding  with  the  particular  delivered  on  the  count  for  money  had  and  received  in 

the  first  action: — Held,  that  the  recovering  in  the  first  action  was  no  bar  to  the  plaintiff's  reco« 

vering  in  the  second. 
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The  particulars  in  the  second  action  corresponded  ver-  Sxch.  of  PUas, 
batim  with  those  delivered  on  the  count  for  money  had 
and  received  in  the  first. 

At  the  trial  of  the  present  case,  before  Gdselee,  J.,  at  the 
last  Lent  Assizes  for  the  county  of  Somerset,  the  plaintiff 
proved  the  quarrying  and  carrying  away  of  the  stone 
mentioned  in  the  particulars;  and  it  was  objected,  that, 
having  had  the  opportunity  of  recovering  the  value  of  the 
stone  in  the  former  action,  and  having  taken  a  verdict  for 
the  rent  only,  he  was  precluded  from  recovering  the  amount 
of  the  stone  in  this  action.  The  learned  Judge  overruled 
the  objection,  and  the  plaintiff  had  a  verdict  for  the  value 
of  the  stone. 

Coleridge,  Serjt.,  now  moved  for  a  new  trial. — The  ver- 
dict in  the  first  action  being  general,  the  plaintiff  is  not  at 
liberty  to  say  that  something  was  not  recovered  on  each 
count.  On  the  face  of  the  record  in  the  former  action, 
there  is  a  count  applicable  to  the  demand  in  the  present. 

[Lord  Lyndhurstf  C.  B. — You  could  not  receive  the 
full  compensation  on  the  count  for  money  had  and  re- 
ceived.] 

The  plaintiff  had  waived  the  last,  by  bringing  the  first 
action  for  the  value  of  the  stones;  and  having  brought  an 
action  which  would  have  included  the  present  demand, 
be  cannot  be  permitted  to  split  that  demand  and  bring 
another  action  for  a  part.  Lord  Bagot  v.  Williams  (a), 
Dunn  V.  Murray  (6),  Bowden  v.  Home  (c). 

Lord  Lyndhurst,  C.  B. — We  think  that  we  ought  not 
to  grant  a  rule  in  this  case.  The  two  records  are  quite 
different.  In  the  cases  relied  upon  by  the  defendant,  the 
parties  had  an  opportunity  of  recovering  the  whole 
demand  in  the  first  action.     They  chose  to  waive  that 

(«)  3  Bam.  &  Cress.  238.       (A)  9  B.  &  C.  7W).     (c)  7  Bing.  716. 
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Exck.  of  Pleat,  demand,  and  could  not  afterwards  be  allowed  to  recover  it 
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in  another  action.    In  the  present  case,  the  plaintiff  could 

not  have  recovered  compensation  on  the  first  record.  He 
could  not  have  had  damages  for  the  carrying  away  the 
stone  on  a  count  for  money  had  and  received.  The  se- 
cond record  is  for  something  additional,  and  is  essentially 
different  from  the  first. 

Bayley,  B. — It  was  decided  in  Seddon  v.  Tuiup  (a\ 
that  where  no  evidence  was  given  at  the  first  trial  on 
the  count  for  goods  sold  and  delivered,  but  the  plaintiff 
took  his  verdict  on  a  promissory  note  only,  the  judgment 
in  the  first  action  was  no  bar  to  the  subsequent  recover- 
ing in  an  action  for  goods  sold.  The  bill  of  particulars 
only  informs  the  defendant  what  the  plaintiff  may  go  into, 
it  does  not  bind  the  plaintiff  to  go  into  all  the  matters 
contained  in  it.  Has  not  the  plaintiff  a  right  to  alter  his 
intention  before  he  tries  the  cause,  if  he  find  that  he  can- 
not recover  full  compensation?  Here  he  finds  that  he 
cannot  recover  all  he  seeks  for  in  debt  or  indebitatus  as* 
sumpsit,  I  am  of  opinion  that  the  plaintiff  had  a  hcus  peg- 
nitentice,  and  a  right  to  make  his  election  as  to  what  he 
would  proceed  for  until  the  time  of  the  trial,  and  that  his 
right  of  election  was  not  determined  until  the  time  of  the 
triaL 

In  Lord  Bagot  v.  Williams^  the  agent  of  the  plaintiff 
knew,  at  the  time  of  the  action,  that  the  larger  sum  was 
due,  and  he  was  contented  to  take  3400/.,  which  seemed 
to  me  to  be  a  plain  admission  that  that  sum  was  all  he  re- 
quired. It  was  equivalent  to  the  consenting  to  take  a  ver- 
dict for  that  sum. 

In  Dunn  v.  Murray ^  the  plaintiff  had  at  the  time  of  the 
action  a  complete  claim  for  wages  and  damages,  and  he 
could  never  make  his  claim  for  compensation  in  any  other 

(n)  C  Term  Rep.  606. 
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shape.    He  could  not  vafy  his  mode  of  declaring;  now,  Sxek,  of  PUat, 
here  the  plaintiff  might  have  brought  his  action  on  the 
case  in  the  first  instance,  and  he  might  recover  more  in 
that  action  than  he  could  have  done  in  the  action  for  money 
had  and  received^ 

Rule  refused* 


Neal  9.  SWIND. 

.Assumpsit*      The  first  count  stated  an  agreement  Where  ^efen- 
for  a  lease  from  the  plaintiff  to  the  defendant,  an  agree-  tadon*of*aleMe 
ment  to  refer  differences  which  had  arisen  thereupon,  and  **y  .'1?!"*"'^ 

*^  which  he  had 

<ui  award  under  such  reference,  and  then  alleged  a  breach  agreed  to  uke 
in  non-performance  of  the  award.     There  were  two  other  tiff,  procured  at- 
special  counts;  and  counts  for  use  and  occupation,  and  ^^"^[heT" 
money  had  and  received.  »«"**»  *"^ '«" 

ceived  rents 

At  the  trial  before  Bollandj  B.,  at  tlie  London  sittings  from  others:— 
after  last  Hilary  Term,  several  objections  were  taken  to  ^gg  a'nd*occu- 
the  first  and  other  special  counts ;  and  the  learned  Judge  pa^<>"- 
having  expressed  an  opinion  in  favour  of  the  objections, 
the  special  counts  were  abandoned,  and  the  plaintiffs  pro- 
4;eeded  on  the  counts  for  use  and  occupation,  and  money 
-had  and  received*     It  appeared  that,  after  the  execution 
of  an  agreement  for  a  lease  by  indenture,  the  defendant 
had  procured  the  attornments  of  some  of  the  tenants  to 
himself,  and  had  collected  some  of  the  rents*    The  plain- 
tiff having  recovered  a  verdict  for  one  year's  rent  (the 
amount  being  admitted) — 

JoneSy  Serjt.,  now  moved  to  enter  a  nonsuit  The  agree- 
ment was  merely  executory,  and  no  present  interest  would 
pass  under  it  to  the  defendant,  which  could  render  him 
liable  to  an  action  for  the  rent.  The  occupation  and  the 
receipt  of  money  was  in  the  expectation  of  the  agreement 

VOL.  u.  D  D 
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Exeh.  of  Pleat,  being  Carried  into  effect;  and  the  remedy,  if  any,  was  un- 
der that  agreement. 

Lord  Lyndhurst,  C.  B. — What  ground  is  there  for 
saying  that  this  was  not  use  and  occupation?  The  defen- 
dant was  in  the  occupation  of  the  premises  by  his  tenants, 
when  the  tenants  had  attorned  to  him ;  and  that  is  exactly 
the  same  in  point  of  law  as  if  he  had  occupied  them  himself. 

Bayley,  B. — The  receiving  the  rents  and  profits  from 
the  under-tenants  was  proof  of  use  and  occupation  by  the 
defendant.  If  it  were  not  use  and  occupation,  it  would 
be  money  had  and  received.  What  pretence  would  there 
be  for  putting  this  money  into  the  defendant's  pocket,  ex- 
cept as  holding  under  the  plaintiff?  What  right  could  the 
defendant  have  to  take  the  attornments  from  the  tenants, 
and  receive  the  rents,  whilst  an  executory  agreement  was 
pending,  without  the  authority  of  the  plaintiff? 

It  is,  however,  use  and  occupation,  because  the  occupa- 
tion of  persons  whom  you  have  agreed  to  receive  as  your 
tenants,  is  your  occupation;  the  holding  cannot  be  split, 
as  it  was  one  entire  occupation,  not  on  a  demise,  but  in  ex- 
pectation of  a  lease,  and  before  it  was  actually  executed. 
The  defendant  originally  agrees  to  take  a  lease  by  inden- 
ture, but,  before  th&t  is  carried  into  effect,  the  defen- 
dant gets  attornments  from  some  of  the  tenants  to  bim- 
self,  and  receives  ivtit  from  others.  Upon  what  pretence 
can  he  do  this,  except  under  and  by  the  permission  of  the 
plaintiff?  Why,  then,  the  occupation  by  the  tenants  is  an 
occupation  by  himself,  as  much  as  if  he  were  in  the  actual 
possession  himself;  and  it  being  one  entire  holding,  under 
the  expectation  of  a  demise  of  the  whole,  it  appears  to  me 
that  the  verdict  for  the  whole  amount  is  right  on  the  count 
fyr  use  and  occupation. 

The  rest  of  the  Court  concurred,  and  the  rule  was — 

Refused. 
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WW  HITCOMB  moved  for  a  rule  nisi  to  discharge  the  Affidavit  to  hold 

defendant  out  of  custody,  on  filing  common  bail,  on  the  clerk  to  z.  /.  J, 

ground   of  a    variance  between  the  quo  minus  and   the  ^^jj^J^^he 

affidavit  to   hold  to  bail — the  quo  minus  being  at  the  defendant  was 

*  ,  indebted  to  the 

suit  q{  L<nds  Joseph  John  Noel,  and  the  affidavit  being  said^.  isr.."  the 

Ihat  the  defendant  was  indebted  to  the  said  John  NoeL  aJ^theTuUof* 

It  appeared,  however,  that  the  description  of  the  depo-  ^^^^'^''^ 

nent  making  the  affidavit,  in  the  commencement  of  the  affi-  riance. 
davit,  was  A.  B.,  clerk  to  Louis  Jogeph  John  Noel;  and 
tbe  Court  observed,  that  the  word  stud  referred  to  the 
person  named  before;  and  the  rule  was — 

Refused. 


VV^iNPKNNY  V,  Bates. 

JUOGGINS  moved  to  make  an  agreement  of  reference  where  four  ac- 
a  mle  of  this  Court.     By  the  agreement,  four  actions,  de-  ihe%xJu:qucr, 
pending  between  the  parties  to  the  reference,  three  of  ^^^°"*^^J}l^ 
which  were  in   this  Court,  and  the  other  in  the  King's  were  referred 
Bench y  were  referred  to  arbitration,  and  it  was  provided  ment  of  refer- 
that  the  agreement  should  be  made  a  rule  of  the  Court  of  had^Cn  made 
Kinsfs  Bench  or  Exchequer,     The  arbitrator  made  an  a  rule  of  the 

.      r  i*    1  1    .      -«»  .  King's  Bench, 

award  in  favour  of  the  plaintiff,  and  gave  costs  in  each  ac-  under  a  clause 
tion  to  the  plaintiff* therein.     It  appeared,  from  the  affida-  poweringoie 
vit  of  one  James  Bates,  that  two  of  the  three  actions  in  panics  to  make 

It  a  rule  of  the 

the  Exchequer  had  been  brought  for  his  benefit;  and  he  King** Bench  or 
suggested  difficulties,  which  he  swore  he  believed  would  court  refused 
arise  as  to  the  separating  and  obtaining  what  was  recover-  ig*eement  to  be 

made  a  rule  of 
this  Court.     SembU,  that  the  statute  9  &  10  Will.  3,  c.  15,  only  authorizes  the  making  an  agree- 
ment  to  refer  a  rule  of  one  Court,  and  not  of  more  than  one. 

dd2 
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^'^h^J'^^'*  ed  on  his  account,  if  execution  were  to  issue  for  the  whole 

^-^ ^     debt  and  costs^  under  the  reference  in  the  King^s  Bench. 

WiNPENNT      The  original  agreement  being  filed  in  the  King's  Bench, 
Bates.        the  application  was  to  make  the  agreement  a  rule  of 
this  Court,  on  filing  a  copy. 

Lord  Ltndhurst,  C.  B. — The  agreement  is  in  the  al- 
ternative. It  is  "  of  the  King's  Bench  or  Exchequer^* 
That  might  be  a  sufficient  ground  for  our  not  interfering; 
but  I  see  no  necessity  for  such  a  rule,  as  the  Court  of 
King's  Bench,  of  which  Court  the  agreement  has  already 
been  made  a  rule,  ha^the  full  power  of  doing  justice,  and 
dealing  with  the  matter  as  eflfectually  as  this  Court  could 
do. 

Bayley,  B. — I  do  not  think  that  the  statute  9  &  10 
Will.  3,  c.  15,  authorizes  our  interference.  The  words 
are,  "  of  any  of  his  Majesty *s  Courts  of  record."  I  doubt 
whether  we  should  not  be  going  beyond  the  power  given 
by  the  act,  if  we  were  to  allow  an  agreement,  which 
has  been  made  a  rule  of  one  Court,  to  be  made  a  rule  of 
another.  The  act  says  of  any,  and  it  does  not  say  of 
more  than  one.  There  is  only  one  submission  here,  and 
that  has  been  acted  on,  by  making  the  agreement  a  rule 
of  one  of  the  Courts. 

On  the  terms  of  the  agreement,  however^  which  is  in 
the  alternative,  I  think  that  we  ought  not  to  interfere. 
The  Court  of  King's  Bench  has  full  authority  to  do  justice 
amongst  the  parties. 

The  rest  of  the  Court  concurring,  the  rule  was — 

Refused. 
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Doe  dem.  Walker  v.  Roe. 

txODSON   moved  for  judgment    against    the    casual  Acceptance  of « 
ejector,  on  an  affidavit,  that  the  declaration  and   notice  ejectment  by  an 
had  been  accepted  by  an  attorney  of  the  Common  Pleas^  JlheTcourM. 
who  did  not  appear  by  the  affidavit  to  be  an  attorney  of  not  sufficient 

ground  for  a 
this  Court.  rule  (either  ab- 

He  urged  that  the  tenant  was  bound  by  the  act  of  an  foj^ju^^ent^ 
attorney  of  another  Court,  who  was  the  a&^ent  of  the  te-  •gwnst  tiie  ca- 

/*  .  P  8ual  ejector. 

nant  for  this  purpose ;  that  the  Court  would  not  go  out  of 
the  way  to  inquire  if  a  person  acting  as  attorney  in  such 
matter  was  on  the  roll;  and  at  all  events  that  he  was  en- 
titled to  a  rule  to  shew  cause. 

Bayley,  B. — If  he  be  not  an  attorney  of  this  Court, 

how  are  we  to  animadvert  upon  him?     If  he  has  acted 

wrongfully  in  the  matter,  we  ought  not  to  grant  a  rule 

nufif  so  as  to  impose  on  the  party  the  expense  of  two  rules. 

It  will  be  very  easy  to  get  the  declaration  accepted  by  an 

attorney  belonging  to  this  Court. 

Rule  refused. 

The  rule  was  afterwards  granted,  on  an  attorney  of  this 
Court  accepting  the  declaration. 


38^  CASES  IN  THE  EXCHEQUER, 

/?rrrwMir, 

1832. 

George  Jackson  and  Ann  Nesbitt,  his  wife  (since  de- 
ceased)       Plaintiffs. 

Sir  Charles  Forbes^  Bart.,  Lachlan  Macquarie  (since 
deceased),  Colin  Anderson  (since  deceased),  and  Ca- 
roline Erskine,  late  an  Infant,  by  her  Guardian, 

Defendants. 

The  said  G.  Jackson  and  A.  N.,  his  wife     •  Plaintiffs. 
Tlie  said  L.  Macquarie,  (since  deceased)      Defendant. 

The  said  G.  Jackson  and  A.  N.,  his  wife,      Plaintiffs. 

Thomas  Falkner  Middleton  and  Caroline  Erskine, 
his  wife,  late  C.  E.  Anderson,  an  Infant,  George  Jack- 
son Jackson  and  John  Anderson  Jackson,  Infants,  by 
their  Guardian,  and  the  said  Sir  C.  Forbes,  Bart.,  and 
L.  Macquarie  (since  deceased)     .     .     .     Defendants. 

The  said  G.  Jackson        Plaintiff. 

The  said  Sir  C.  Forbes,  Bart,  T.  F.  Middleton  and  C. 
E.,  his  wife,  and  G.  J.  Jackson,  J.  A.  Jackson,  and  J. 
Jackson,  Children  of  the  said  Plaintiff  G.  Jackson,  all 
Infants  out  of  the  Jurisdiction  of  the  Court,  J.  H.  Forbes, 
M.  Hale,  and  his  Majesty's  Attorney-General, 
fe*  ^  ^.  ^.   ^5^  ^-^ •  ^^  /to«^ .  ^If/  Defendants. 

(Bt/  original  and  supplemental  Bills  and  Bill  of  Revivor), 

A  testator  born  JL  HIS  case  was  sent  for  the  opinion  of  this  Court  by 
Iwfrcd^'ddied  the  Lord  Chancellor,  on  the  16th  February,  1831. 

in  India,  leav- 

ing  real  and  personal  property  there  situate,  but  no  assets  in  Englandf  by  his  will  and  testamentary 
papers,  left  the  whole  of  his  property  in  equal  divisions  to  his  four  natural  children,  or  the  survi- 
vors of  them,  and  their  heirs,  subject  to  legacies  and  annuities.  His  executors  obtained  an  Indittn 
probate,  and  paid  the  debts  and  bequests,  and  converted  the  principal  part  of  the  estate  into  mo- 
ney, which  they  sent  to  their  bankers  in  England,  and  invested  it  in  the  funds  in  their  own  names. 
Proceedings  were  commenced  in  England  against  the  executors,  to  determine  the  claims  under  the 
will;  whereupon  the  stock  was  transferred  into  the  name  of  the  Accountant-General  of  the  Court 
o(  Chancery,  and  the  Court  made  a  decree  ascertaining  the  shares  of  the  several  claimants: — Heldf 
that  the  legacy  duty  was  not  payable  on  legacies  or  shares  of  the  residue  bequeathed. 
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Colin  Anderson^  late  surgeon  to  his  Majesty's  75th  regi- 
ment of  foot,  deceased,  was  a  native  of  Scotland,  and  was 
in  his  lifetime  and  at  the  time  of  his  death  seised  and  pos- 
sessed of  and  otherwise  well  entitled  to  some  real  estate  in 
the  East  Indies;  and  was  also  possessed  of  considerable 
personal  estate  and  effects,  all  of  which,  at  the  time  of  his 
death  and  of  making  his  will  and  codicils  hereinafter  stat- 
ed, were  also  in  India. 

The  testator  was  for  some  time  before  and  until  his  death 
resident  in  India,  and,  being  seised  and  possessed  as  afore- 
said, duly  made  and  published  his  last  will  in  writing,  bear- 
ing date  the  25th  of  October,  1802,  and  thereby  desired 
that  his  house  and  grounds  in  the  island  of  Coolabah,  to- 
gether with  his  household  furniture,  horses,  liquors,  &c. 
might  be  sold  at  public  outcry  to  the  highest  bidder,  and 
.the  produce  placed  to  the  credit  of  his  estate ;  and  after 
noticing  that  on  the  1st  oi  January,  1802,  he  should  have 
assets  in  India  to  the  amount  therein  mentioned,  and  that 
he  was  entitled  to  any  other  division  of  prize-money  which 
might  thereafter  be  made  for  Columbo  and  Seringapatam 
as  captain,  and  as  major  for  Cochin  prize-money,  and  to 
whatever  might  be  given  to  the  captors  oi  Kurree,  on  both 
which  services  he  was  head  surgeon;  and  also  noticing 
that  there  was  one  boy  at  home  named  Colin  Anderson, 
born  &c. ;  that  there  was  one  girl  in  India  named  Jane 
Jarvis  Anderson^  born  &c. ;  that  there  was  one  girl  in  In- 
dia, born  &c,  named  Ann  Nesbitt  Anderson;  that  there 
was  another  girl  {Caroline  Erskine,  wife  of  T.  F.  Middle- 
ton)  in  India,  born  &c. :  he  left  to  those  children,  or  the 
survivors  of  them  and  their  heirs,  the  whole  of  his  proper- 
ty in  equal  divisions,  subject  to  such  regulations  and  lega- 
cies as  he  should  thereafter  mention;  and  it  was  his  wish 
that  his  brother.  Lieutenant  Patrick  Anderson,  of  the  lOth 
regiment  of  Light  Dragoons,  should  come  to  Bombay  as 
one  of  his  executors,  and  take  the  children  then  in  India 
to  England  with  him;  and  as  that  duty  might  put  him  to 
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some  expense  and  inconvenience,  the  said  testator  thereby 
bequeathed  to  him  500/.  sterling  as  some  kind  of  recom^ 
pense,  besides  the  amount  of  his  passage  home,  which  his 
(the  testator's)  executors  were  directed  to  pay;  and  all  the 
expenses  which  might  be  incurred  in  India  on  account  of 
those  children,  fitting  them  out  for  their  voyage,  the  price 
of  their  passage  home,  and  other  incidental  charges  which 
might  be  thought  necessary  to  their  comfort  and  safety, 
were  to  be  charged  to  his,  the  testator's,  estate;  and  the  said 
testator  thereby  gave  certain  annuities  to  different  persons 
in  England  and  in  India.  To  provide  for  those  legacies 
and  the  education  of  the  children,  his  executors  were 
thereby  directed  to  place  the  whole  of  the  estate  securely 
at  interest,  either  on  landed  property  or  in  some  public 
funds,  (those  of  the  India  Company,  perhaps,  as  safe  as 
any),  but  he  left  the  choice  entirely  to  his  executors,  in 
whose  regard  to  the  interest  of  the  children  he  had  impli- 
cit confidence;  and  yearly,  after  the  regular  payment  of 
the  legacies  and  the  expenses  of  the  children,  any  remain- 
ing balance  was  to  be  added  to  the  principal  for  the  bene- 
fit of  the  whole.  As  the  annuitants  died,  the  principal 
producing  such  annuity  was  to  revert  to  the  common  stock 
for  the  benefit  of  the  whole,  as  the  whole  of  the  estate  was 
to  be  equally  divided  amongst  the  before-mentioned  four 
children,  viz.  John  Anderson,  junior,  Jane  Jarvis  Ander- 
son, Ann  Nesbitt  Anderson,  and  Caroline  Erskine  Ander- 
son, or  the  survivor  of  them ;  a  regular  division  must  be  made 
of  the  estate  when  each  came  of  age  or  was  married;  and 
the  share  of  such  person  was  not  to  be  considered  any 
longer  as  belonging  to  the  public  stock,  but  to  the  parti- 
cular person  so  coming  of  age,  if  a  boy,  subject,  however, 
to  the  control  of  his  the  testator's  executors,  their,  heirs 
and  assigns,  for  nine  years  more,  when  he  would  have  ar- 
rived at  years  of  discretion,  if  ever.  When  the  girls,  or 
any  of  them,  became  of  age  or  got  married,  he  thereby 
directed  that  their  shares  might  be  so  settled  on  themselves 
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during  their  lives,  and  on  their  children  in  equal  propor* 
tions  after  their  death,  that  it  would  not  be  in  the  power 
of  the  husbandi  if  so  inclined,  to  injure  either  his  wife  or 
children.  And  the  said  testator  s  executors  were  suppli- 
cated to  take  every  possible  precaution  against  so  distress- 
ing an  event.  Should  it  be  the  will  of  Almighty  God  to 
take  one  or  more  of  those  children  to  himself,  the  share  or 
shares  of  such  children  dying  without  issue  were  to  be 
equally  divided  amongst  the  survivors ;  but  in  case  of  issue, 
those  children  were  to  inherit  the  share  of  their  parent 
amongst  them  equally ;  and  in  case  of  their  dying  with- 
out issue,  it  was  to  return  for  the  benefit  of  the  survi- 
vor of  those  four  children  or  their  families.  Upon  the  re- 
version of  any  sums  to  the  public  stocky  the  issue  of  a  de- 
ceased child  was  to  have  the  share  that  its  parent  would  have 
had  if  living;  but  again,  if  such  issue  died  without  issue, 
the  whole  of  its  original  and  after  accruing  shares  reverted 
to  the  common  stock.  And  he  thereby  constituted,  nominat- 
ed, and  appointed  his  brothers,  Alexander  Anderson^  and 
Patrick  Anderson,  Brevet  Lieutenant  Colonel  Lachlan 
Macquarie,  of  the  36th  regiment  of  foot,  and  Charles 
Forbes,  of  Bombay,  Esq.  (now  Sir  Charles  Forbes,  Bart.) 
executors  of  his  said  will. 

The  testator  afterwards  made  and  signed  a  codicil  or 
testamentary  paper,  dated  the  4th  oi  July,  1804,  and  ad- 
dressed the  same  in  a  letter  to  Patrick  Anderson,  and 
which  was,  amongst  other  things,  to  the  purport  or  effect 
following;  that  is  to  say,  ''  If  I  should  be  so  unfortunate 
as  to  meet  with  any  accident  to  prevent  my  getting  to 
Bombay  soon,  you  must  endeavour  to  get  leave  and  go 
home  in  charge  of  these  infants,  place  them  at  school,  and 
be  in  some  degree  their  father."  And  further,  in  the  same 
testamentary  paper  or  letter  he  writes,  ''  After  fitting  out 
my  children  for  the  voyage  and  paying  for  your  and  their 
passage^  the  whole  of  my  property  in  Bombay  I  would 
have  lodged  in  the  Company's  funds,  and  the  expenses  of 
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the  children's  education,  together  with  such  other  legacies 
as  I  have  mentioned  in  my  will,  to  be  defrayed  out  of  the 
interest  of  this  money,  and  any  surplus  which  may  remain 
after  defraying  their  expenses  is  annually  to  be  added  to 
the  principal  until  the  children  are  of  age."  And  further, 
in  the  same  testamentary  paper  or  letter  he  writes,  **  I  have 
half  a  lack  of  rupees,  more  or  less,  with  Messrs.  Harring- 
ton^ Bumaby^  Sf  Harrington^  at  Madras^  which,  as  they 
have  lowered  the  rate  of  interest,  I  have  directed  to  be  re- 
mitted to  Messrs.  Cotterill,  Trail,  Palmer  ^  Co.  of  Col* 
cutta.  This  sum,  if  possible,  I  wish  to  allow  to  accumu- 
late for  eight  or  eleven  years,  when  it  will  enable  me,  if 
alive,  to  keep  a  carriage  for  my  daughters,  and  if  I  die  it 
will  make  their  portions  so  much  the  better.  If  I  get  safe 
to  Bombay,  I  expect  that  you  will  exert  yourself  to  get 
leave  and  come  and  stay  with  me  until  I  go  to  Europe,  or 
as  long  as  you  can.'* 

The  testator  afterwards  made  and  signed  another  codi* 
cil  or  testamentary  paper  as  a  letter  addressed  to  the  said 
Patrick  Anderson,  containing,  among  other  things,  as  fol- 
lows:— "  After  fitting  out  the  children  for  the  voyage,  pay- 
ing your  own  and  their  passage  to  England,  and  procuring 
bills  for  their  expenses  for  the  two  first  years^  besides  pay- 
ing the  sums  I  have  alreiady  mentioned  and  those  to  be 
mentioned  hereafter,  be  pleased  to  lodge  the  whole  of  my 
property  at  Bombay,  when  an  opportunity  occurs,  in  the 
Company's  next  good  loan." 

The  testator  afterwards  made  and  signed  another  codi- 
cil or  testamentary  paper,  dated  on  board  the  Candidate, 
oS  Kedgere,  the  21st  July,  1804,  and  addressed  the  3ame 
as  a  letter  to  the  said  Patrick  Anderson,  containing,  among 
other  things,  as  follows: — ''  I  wish  you  to  go  home  with 
the  children,  as  you  can  endeavour  to  get  on  in  the  army 
at  the  same  time.  General  Lake  will  hardly  refuse  you 
leave,  when  you  tell  him  that  the  father  of  these  children 
served  his  Majesty  thirty  years,  and  that  they  are  deprived 
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of  the  protection  and  instruction  of  a  mother,  depending 
solely  on  your  and  their  relations  at  home." 

The  testator  added  the  following  statement  to  such  last- 
mentioned  letter  or  testamentary  paper,  and  signed  the 
same;  that  is  to  say^  ** Messrs.  Forbes  ^  Co,  o{ Bombay^ 
receive  the  interest  half-yearly  of  the  three  notes  into  which 
the  opposite  of  3/2,000  rupees  was  divided  or  opposed  to 
the  name  of  each  child,  at  91.  per  cent,  per  annum,  until 
they  can  place  it  to  more  or  equal  advantage  in  the  funds 
of  the  Honorable  East  India  Company.  I  wish  these 
sums  to  continue  accumulating  until  each  progressively 
shall  amount  to  8000/.  sterling,  the  expenses  of  maintain- 
ing and  educating  these  children  in  the  meantime  to  be  de- 
frayed by  me,  or  at  my  expense.  The  reason  why  I  have 
made  this  separate  provision  for  these  children  is,  that  they 
may  be  independent  of  me  in  case  I  should  be  blockhead 
enough  to  marry  at  my  time  of  life^  and  i>erhaps  have  more 
children;  but  in  the  event  of  my  death  without  an  increase 
of  family,  my  will,  which  is  in  the  possession  of  the  mother 
of  the  infants  named  on  the  opposite  page,  will  shew  the 
manner  in  which  whatever  property  I  may  die  possessed 
of  is  to  be  distributed,  including  the  opposite  rupees 
82,000,  with  its  interest.  I  have  paid  for  a  cometcy  for 
C.  Anderson,  junior,  in  his  Majesty's  19th  regiment  of 
Xfight  Dragoons,  on  the  29th  of  September,  1802.  Of 
course,  in  case  of  my  death,  an  equal  amount  of  my  pro- 
perty, with  its  interest  from  that  day,  will  be  credited  to 
each  of  the  girls,  and  the  remainder  then  equally  divided 
amongst  the  four  children,  or  the  survivors  of  them,  agree- 
ably to  the  tenor  of  my  will.  C.  Anderson. 


Revenut, 
1832. 


"  Lodged  in  the  Treasury,  at  Bombay,  of  the  East  India 
Company,  32,000  rupees,  as  a  loan  at  8/.  per  cent.,  the  in- 
terest payable  at  Bombay  half-yearly,  for  the  sole  use  and 
benefit  of  the  under-mentioned  children,  and  in  the  pro- 
portion set  down  opposite  to  their  names: — 
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Jane  Jarvis  Anderson I896OO 

Ann  Nesbiii  Anderson 10,205 

Caroline  Erstine  Anderson 8,195 

Bombay  rupees  •  .  3S,000 
Ditto,  ditto,  lodged  in  ditto  5000  rupees  at 
the  same  rate,  and  payable  in  the  same  manner, 
for  the  support  of  the  mother  of  those  children; 
when  she  dies  the  principal  will  revert  to  me  or 
my  heirs,  &c 5,000.** 

The  testator  departed  this  life  on  or  about  the  S8th  day 
of  July f  1804,  at  sea,  while  on  a  voyage  from  Calcutta  to 
Bombay^  without  having  revoked  or  altered  his  will  and 
codicils. 

The  testator  left  the  four  children  before  referred  to, 
who  were  all  illegitimate ;  that  is  to  say,  Colin  Anderson, 
J.  J.  Anderson,  A.  N.  Anderson,  and  C.  £.  Anderson. 

All  the  testator's  children,  except  the  eldest,  were  at 
the  time  of  his  death  resident  at  Bombay. 

By  letters  patent  under  the  great  seal  of  Great  Britain, 
bearing  date  at  Westminster,  the  28th  of  February,  in  the 
thirty-eighth  year  of  the  reign  of  his  late  Majesty  Kmg 
George  the  Third,  being  the  charter  for  establishing  the 
courts  of  Recorder  o{  Madras  and  Bombay,  in  the  Bast 
Indies,  his  Majesty  was  pleased  to  grant,  order,  establish, 
and  appoint,  that  the  Court  of  the  Recorder  of  Bombay 
should  be  a  court  of  ecclesiastical  jurisdiction  within  Boat' 
bay  and  the  limits  thereof,  and  upon  British  subjects  there 
residing,  with  the  same  powers,  authorities,  and  privileges, 
and  subject  to  the  same  restrictions,  as  are  thereinbefore 
given,  granted,  or  mentioned  unto  or  as  to  the  court  of 
Recorder  of  Madras. 

By  the  said  charter  it  was,  amongst  other  things,  grant* 
ed,  ordained,' established,  and  appointed,  that  the  court  of 
the  Recorder  of  3/a</ra«  should  be  a  court  of  ecclesiastical 
jurisdiction,  and  should  have  full  power  and  authority  to 
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administer  and  execute  within  Madras  and  the  limits  there- 
ofy  and  towards  and  upon  British  subjects  there  residing, 
the  ecclesiastical  law  as  the  same  was  then  used  and  exer- 
cised in  the  diocese  of  London^  so  far  as  the  circumstances 
and  occasions  of  Madras  and  the  people  would  admit  or 
require;  and  for  that  purpose  was  given  to  the  said  court 
full  power  and  authority  to  grant  probates^  under  the  seal 
of  the  said  court  of  the  said  Recorder  o(  Madras ,  of  the  last 
will  and  testament  of  all  or  any  of  the  said  British  subjects 
dying  and  leaving  personal  effects  within  the  said  territo- 
ries or  districts  respectively^  and  to  demand,  require,  take, 
hear,  examine,  and  allow,  and,  if  occasion  require,  to  dis- 
allow and  reject  the  account  of  them,  in  such  manner  and 
form  as  was  then  used  and  might  be  used  in  the  said  dio- 
cese of  London^  and  to  do  all  things  needful  and  necessary 
in  that  behalf. 

In  conformity  with  the  provisions  of  the  said  charter  and 
orders  and  regulations  of  the  said  court  of  the  Recorder  of 
Bombay,  the  defendant  Sir  C.  Forbes,  the  said  P.  Ander- 
son,  and  the  said  Z.  Macquarie,  obtained  probate  of  the 
said  will  and  codicils  from  the  court  of  the  Recorder  of 
Bombay. 

Under  the  directions  and  authority  of  the  said  will  and 
codicils,  the  said  Sir  C.  Forbes  and  his  co-executors  (who 
have  both  since  departed  this  life)  possessed  the  testator's 
house  and  land,  and  sold  the  same,  and  collected  and  got 
in  all  the  testator's  goods,  chattels,  and  effects,  and  con- 
verted the  principal  part  thereof  into  money ;  and  they 
paid  all  his  debts  and  legacies,  and  paid  the  annuities  given 
by  the  said  will  as  they  became  due;  and  the  residue  of  the 
8ud  testator's  estate  which  they  so  converted  into  money, 
was  invested  by  them  in  the  public  funds  in  the  manner 
hereinafter  mentioned. 

In  the  year  1805,  P.  Anderson  proceeded  to  England 
with  the  three  youngest  children  of  the  said  testator,  and 
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said  plaintiff  George  Jacksotif  and  the  said  J.  N.  JaeksoUf 
in  right  of  the  said  A.  N.  Jackson,  and  of  all  parties  to  and 
in  the  residuary  estate  and  effects  of  the  said  testator, 
might  be  ascertained  and  declared  by  the  Court;  and  that 
the  share  and  interest  of  the  said  A*  N.  Jackson  might  be 
transferred  into  the  names  of  the  trustees  of  the  said  mar- 
riage articles^  upon  the  trusts  of  the  said  marriage  articles; 
and,  if  necessary,  that  accounts  might  be  taken  of  the 
estate  and  effects  of  the  said  testator  and  of  his  debts,  and 
the  legacies  and  annuities  given  by  his  will ;  and  that  such 
residue,  and  the  share  of  the  said  A.  N*  Jackson  thereof, 
might  be  ascertained,  and  an  account  taken  of  the  interest 
and  dividends  of  the  said  A.  N.  Jackson  therein,  which 
had  accrued  due,  and  that  the  same  might  be  paid  to  the 
said  plaintiff,  George  Jackson;  and  that  all  proper  accounts 
might  be  taken  and  directions  given  for  effecting  the  pur- 
poses aforesaid. 

The  defendants,  except  L.  Macquarie,  who  was  out  of 
the  jurisdiction  of  the  Court,  appeared  and  put  in  their 
answers  thereto ;  and  the  said  Sir  C.  Forbes  by  his  said  an- 
swer admitted  only  that  the  said  will  and  codicils  were 
proved  in  the  Recorder's  court  of  Bombay;  and  that  he 
and  his  co-executor,  Patrick  Anderson,  had  got  in  and  re- 
ceived the  personal  estate  and  effects  of  the  said  testator, 
and  had  remitted  the  same,  together  with  the  proceeds  of 
his  house  and  lands  at  Coolabah,  which  they  had  sold, 
to  England,  and  that  they  had  paid  and  discharged  the 
testamentary  expenses  of  the  testator,  and  hb  debts  and 
legacies  given  by  bis  will,  and  had  kept  down  the  annui- 
ties bequeathed  thereby,  and  they  admitted  that  the  resi- 
duary estate  of  the  said  testator  had  been  laid  out  in  the 
purchase  of  stock  in  the  public  funds,  and  that  there  was 
then  standing  in  the  names  of  the  said  P.  Anderson,  (then 
deceased),  Z.  Macquarie,  and  Sir  C.  Forbes,  in  the  books 
of  the  Governor  and  Company  of  the  Bank  of  England, 
40,900/.  Bank  3/.  per  cent  Annuities,  which  had  been 
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purchased  with  such  residuary  estate.  And  that  there 
was,  in  the  hands  of  the  said  Sir  C  Forbes,  a  balance  of 
cash.  And  he  said  he  was  unable  to  determine  the  rights 
and  interests  of  the  plaintiff  ^.iV.  Jackson,  and  the  other 
persons  interested  under  the  will  and  codicil  of  the  said 
testator;  and  he  therefore  claimed  the  directions  of  the 
Court  in  that  respect.  And  he  submitted  to  act  as  the 
Court  should  direct. 

.  The  said  cause  came  on  to  be  heard  before  the  Master 
of  the  Rolls  on  the  S5th  April,  1820,  when  it  was  referred 
to  the  Master  to  take  an  account  of  the  personal  estate  of 
the  said  testator  not  specifically  bequeathed,  come  to  the 
hands  of  the  said  Sir  C.  Forbes,  or  of  any  person  or  per- 
sons by  his  order,  or  for  his  use,  and  also  an  account  of  the 
said  testator's  debts,  funeral  expenses,  legacies,  and  annui- 
ties; and  that  the  said  testator's  personal  estate  not  speci- 
fically bequeathed^  should  be  applied  in  payment  of  his 
debts  and  funeral  expenses  in  a  due  course  of  administra- 
tion, and  then  in  payment  of  his  legacies  and  annuities ;  and 
that  the  Master  should  ascertain  the  clear  residue  of  the 
said  testator's  personal  estate;  and  the  usual  directions 
were  given  for  taking  the  said  accounts;  and  the  consider- 
ation of  all  further  directions  and  of  the  costs  of  the  suit 
was  reserved  until  after  the  Master  should  have  made  his 
report. 

The  executors  made  various  payments  out  of  the  said 
testator's  estate  to  Colin  Anderson,  the  son,  and  towards 
the  support  and  education  of  the  said  testator's  daughters; 
by  which  means  the  said  Bank  Annuities  became  event- 
ually reduced  to  the  36,000/.  Bank  3/.  per  cent.  Annuities 
hereinafter  mentioned. 

After  the  decree  of  25th  April,  1 820,  L*  Macquarie  was 
brought  before  the  Court  as  a  defendant  by  supplemental 
bill;  and  Caroline  Erskine  Anderson,  with  the  approba- 
tion of  the  Court,  intermarried  with  the  defendant  T.  F. 

VOL.  H.  E  E 
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Middletofif  and  articles  for  a  settlement  were  thereupon 
entered  into  with  the  approbation  of  one  of  tlie  Masters 
of  the  Court  of  Chancery*  The  plaindffy  George  Jacisamf 
and  his  said  wife  having  had  two  children,  namely,  George 
Jacison  Jackson,  and  John  Anderson  Jackson,  they,  the 
said  George  Jackson  and  A.  N,  his  wife,  in  or  as  of  Hiiarjf 
Term,  1823,  filed  their  supplemental  bill  against  the  said* 
T.  F.  Middleton  and  C  E.  his  wife,  and  the  trustees  of 
the  said  marriage  articles,  and  also  against  the  said  O,  J. 
Jackson,  and  «/.  A.  Jackson,  for  the  purpose  of  bringing 
the  said  several  parties  before  the  Court;  which  supple^ 
mental  cause  having  come  on  to  be  heard,  the  usual  decree 
was  made  therein.  i 

On  the  2dth  October^  1824,  the  Master,  to  whcnn  the  ori- 
ginal and  supplemental  causes  stood  transferred,  made  his' 
general  report  therein  of  that  date,  whereby  he  found  that 
no  creditor  had  come  in  to  prove  any  debt  in  pursuance  of 
advertisements  in  the  London  Gazette  and  other  public 
papers  for  that  purpose;  and  that  the  legacies  of  the  said- 
testator  were  all  paid,  and  were  included  in  the  schedules- 
to  his  report,  and  also  certain  annuities,  all  of  which  had 
lapsed  by  the  death  of  the  annuitants,  except  an  annui^* 
of  720  rupees,  payable  monthly  to  Mrs.  Mary  BurchtMt 
the  mother  of  the  testator's  children,  and  who  was  residoit 
at  Bombay,  for  the  term  of  her  life,  and  an  annuity  of  5(ML 
to  Mary  Thompson,  a  niece  of  the  testator,  resident  in  the 
county  of  Dublin,  determinable  on  her  death  or  marriage* 
And  he  found  that  the  defendant,  Sur  C  Forbes^  and  the 
said  Patrick  Anderson,  by  virtue  of  the  said  probate  grants 
ed  in  India,  collected  and  got  in  the  testator's,  effi^ts  in 
India,  and  administered  the  same  in  India  jointly,  until  the 
14th  q{  February,  ISOo,  when  the  said  Patrick  Anderson, 
pursuant  to  the  directions  contained  in  the  said  will  and 
testamentary  papers  of  the  said  testator,  proceeded  with 
the  said  three  female  children  of  the  said  testator  to  Eng- 


BASTER  TERM,  2  WILL.  IV. 


39.3 


land;  and  that  the  said  Sir  C.  Forbes  continued  in  India 
after  the  said  Patrick  Anderson  left  India  for  England  as 
aforesaid,  and  administered  the  estate  and  effects  of  the 
testator  in  India,  and  collected  and  got  in  such  parts  there- 
of as  were  not  taken  by  the  said  Patrick  Anderson  with 
him  to  England;  and  that  on  or  about  the  ISth  ot  Novem- 
ber^ 1811,  the  said  Sir  C  Forbes,  on  behalf  of  himself  and 
the  said  Patrick  Anderson,  pursuant  to  the  rules  and  re- 
gulations of  the  Recorder's  court  at  Bombay,  rendered  an 
account  of  the  administration  of  the  testator's  estate  and 
effects  in  India  by  him  and  the  said  Sir  C.  Forbes  jointly 
and  separately,  and  which  account  commenced  on  the  1st  of 
August,  1804,  and  ended  on  the  31st  of  August,  181 1 ;  and 
the  Master  adopted  and  allowed  an  official  or  notarial  copy 
thereof  as  an  account  of  the  administration  of  the  testator's 
estate  in  India;  and  the  balance  of  which,  amounting  to 
the  sum  of  ^,407/.  I2s,  7d.  is  accounted  for  as  a  receipt  in 
England,  on  23rd  January,  1813,  and  as  such  is  included 
in  the  first  schedule  to  the  said  report  under  that  date. 
And  the  Master  thereby  further  found,  that  the  said  Sir 
C/^orfttf*,  jointly  with  the  said  P.  Anderson,  by  themselves 
and  their  agents,  between  18th  December,  1809,  and  31st 
December,  1818,  received  of  the  personal  estate  of  the  tes- 
tator several  sums  of  money  amounting  together  to  the 
sum  of  41,074/.  13s.  lOd.,  as  appearing  by  the  first  schedule 
to  his  report;  and  against  which  he  also  found  that  they 
had  made  certain  payments  and  disbursements,  as  appear- 
ing by  the  second  schedule  to  his  report.  And  the  said 
Master  farther  found  that  the  said  defendant.  Sir  C.  Forbes, 
had,  since  the  death  of  his  said  co-executor,  Patrick  An* 
derson,  by  himself  and  his  agents,  received  of  the  testator's 
personal  estate  several  sums,  appearing  by  the  said  first 
schedule  to  amount  to  the  sum  of  25,2161. 7s.  7c/.,  and  had 
also  paid  and  disbursed  various  sums  as  by  the  said  second 
schedule  also  appeared.     And  the  said  Master  further 
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found,  that  the  said  Sir  C.  Forbes  was  allowed  in  the  said 
second  schedule  a  sum  of  4000/.  set  apart  as  a  capital  sum 
bearing  compound  interest  in  the  hands  of  the  said  Sir  C 
Forbes  and  his  agents  for  the  purposes  of  securing  the  an- 
nuity to  the  said  M.  Thompson  and  the  said  annuity  to  the 
said  M.  Burchall;  and  that  the  same,  subject  to  such  an- 
nuities, was  subject  to  the  general  trusts  of  the  testator's 
will ;  and  that,  with  the  said  compound  interest  received, 
the  same  then  amounted  to  the  sum  of  5,018/.  I^«.  10rf.,a8 
appeared  by  the  third  schedule  to  the  said  report;  and 
after  referring  to  payments  made  in  respect  of  the  said  an- 
nuities, as  appearing  by  the  fourth  schedule  to  the  report, 
and  stating  that  the  said  Sir  C.  Forbes  had  claimed  to  be 
allowed  several  sums  paid  for  maintenance,  education,  and 
advancement  of  the  testator's  children,  but  which  the  Mas* 
ter  had  not  thought  fit  to  allow,  as  not  falling  within  the 
scope  of  the  inquiries  directed  by  the  decree,  the  said  Mas- 
ter certified,  that  the  clear  residue  of  the  said  testator's 
personal  estate  then  consisted  of  the  sum  of  36,000/.  3/L 
per  cent  Consols,  standing  in  the  names  of  the  said  P. 
Anderson^  deceased,  L,  Macquarie,  deceased,  and  the  said 
defendant.  Sir  C  Forbes^  and  of  the  sum  of  30,683/.  Os*  5d. 
then  due  from  the  said  Sir  C  Forbes^  subject  nevertheless 
to  the  said  two  annuities. 

The  legacy  of  50/.  to  the  said  Patrick  Anderson^  and 
the  legacy  of  50/.  to  the  said  Sir  C.  Forbes^  and  the  said 
legacy  of  50/.  to  the  said  General  Macquarie,  and  the 
legacy  of  50/.  to  the  said  Alexander  Anderson,  and  the 
value  of  a  lieutenancy  to  Colin  Anderson,  viz.  564^.  2s.  are 
allowed  as  disbursements  to  the  said  Sir  C.  Forbes;  and 
the  legacy  duties  on  such  legacies,  and  also  on  the  value 
of  the  annuities  to  the  said  M.  Thompson,  A.  Anderson,  L 
Thompson,  and  /.  M^Dougal,  are  also  allowed  as  payments 
by  the  said  Master  in  the  second  schedule  to  his  said  re- 
port; but  nothing  in  respect  of  probate  duty,  and  no  other 
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payments  in  respect  of  the  legacy  duty  are  claimed  or  al- 
lowed. 

The  said  Colin  Anderson  having  died  intestate  and  ille- 
gitimate on  ^^nd  June,  1822 ^  the  Attorney-General  was 
brought  before  the  Court  by  supplemental  bill  in  respect 
of  the  interest  of  the  said  C.  Anderson  in  the  said  trust- 
funds. 

The  said  Jane  J.  Anderson  having  also  died  intestate 
and  without  issue  on  I9th  April,  1812,  letters  of  adminis- 
tration to  the  said  C  Anderson  and  i/.  i/.  Anderson^  limit- 
ed to  the  purposes  of  the  suit,  were  granted  to  J,  H. 
Forbes. 

The  said  A.  N.  Anderson,  another  of  the  said  children, 
who  had  intermarried  with  the  plaintiff,  G.  Jackson,  after- 
wards died  leaving  several  children,  and  having  made  a 
will;  and  a  bill  of  revivor  and  a  supplemental  bill  were  filed 
to  revive  the  suit  and  to  make  her  children  defendants. 

On  7th  July,  18^,  the  plaintiff  and  the  defendants,  T. 
jP.  Middleton  and  C.  E*  his  wife,  and  the  said  infants,  G, 
J.  Jackson,  J*  A.  Jackson,  A.  Jackson,  and  J.  Jackson, 
presented  their  petition  to  the  Master  of  the  Rolls  in  all 
the  said  causes,  stating  as  thereby  appeared,  and  praying 
for  payment  of  certain  advances  for  maintenance  of  the  said 
A.  N.  Jackson  and  C.  E.  Middleton  out  of  their  shares  of 
the  said  trust  funds. 

On  nihJuly,  1829,  the  three  first-mentioned  causes 
came  on  to  be  heard  before  the  Master  of  the  Rolls  for 
further  directions,  and  as  to  the  matter  of  costs  reserved 
by  the  said  decree;  and  the  said  petition  and  the  said  sup- 
plemental suit  coming  on  to  be  heard  at  the  same  time,  his 
Honor  did  order  that  it  should  be  referred  to  the  Master 
to  whom  these  causes  stood  referred,  to  inquire  and  state 
to  the  Court  what  sum  ought  to  be  set  apart  to  answer  the 
two  several  annuities  of  15/.  and  750  rupees  in  his  said  re- 
port mentioned ;  and  his  Honor  did  declare,  that  accord- 
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ing  to  the  true  construction  of  the  testator's  will,  the  said 
J.  «/•  Anderson,  A.  N.  Anderson,  and  C  E.  Anderson,  the 
three  residuary  legatees,  who  were  girls,  were  in  no  event 
to  take  more  than  an  interest  for  their  respective  lives;  but 
that  C.  Anderson,  one  of  the  residuary  legatees,  being  a 
boy,  was  to  take  an  absolute  vested  interest  on  attaining 
his  age  of  twenty-one  years;  and  his  Honor  declared,  that 
while  all  the  residuary  legatees  continued  under  age  and 
unmarried,  the  residue  of  the  testator's  estate  formed  an 
aggregate  fund,  out  of  the  interest  whereof  they  were  to 
be  maintained  and  educated ;  and  that  the  surplus  interest, 
after  paying  the  expenses  of  their  maintenance  and  educa- 
tion, was  to  be  invested  and  added  to  the  principal,  for  the 
benefit  of  the  persons  who  should  be  eventuidly  entitled 
thereto. 

The  decree  then  declared  the  rights  of  the  four  deceas- 
ed legatees,  and  of  their  issue,  &c.  as  to  the  residue  of 
the  estate,  and  directed  a  reference  to  the  Master  to  take 
an  account  thereof  against  the  executors.  That  share 
of  the  testator's  residue  which  had  been  invested  in  SL 
per  cent.  Consols  in  the  names  of  the  executors,  9ts. 
36,000/.,  had  been  increased  to  47,704/.  Ss.  Sd.  Con- 
sols, and  stood  in  the  name  of  the  Accountant-Greoeral  of 
the  Court  of  Chancery,  in  trust,  in  the  cause  of  Jaeison  v. 
Forbes. 

Since  the  said  decree,  the  said  defendant  C  E,  Middle' 
ton  hath  died,  having  had  two  children,  both  of  whom 
died  in  her  lifetime,  but  administration  to  them  hath  been 
taken  out  by  their  father,  the  defendant  71 F.  Middleton, 
and  he  hath  filed  a  bill  claiming  to  be  entitled  to  the  share 
of  his  said  wife  of  the  said  testator's  residuary  estate. 

The  Attorney-General,  in  October,  1830,  presented  a 
petition  in  these  causes,  praying  that  it  might  be  declared 
that  his  Majesty  is  entitled  to  be  paid  the  amount  of  the 
probate  duty,  and  of  the  legacy  duty  upon  the  whole  of 
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the  testator^s  estate  and  effects  which  were  brought  or  re- 
mitted to  England,  or  administered  or  remaining  to  be  ad- 
ministered in  England;  and  that  probate  of  the  will  and 
codicils  of  the  testator  ought  to  have  been  taken  out  from 
the  Prerogative  Court  of  the  Archbishop  of  Canterbury 
upon  the  same  estate  and  effects,  and  that  directions  might 
be  given  for  obtaining  and  taking  out  such  probate ;  and 
praying  the  necessary  directions  for  the  raising  and  pay- 
ing the  amount  due  to  his  Majesty  in  respect  of  the  said 
probate  duty  and  legacy  duty. 

The  said  Sir  C  Forbes  and  other  parties  in  this  cause, 
at  or  about  the  same  time,  presented  a  cross  petition  in 
the  said  cause,  praying  that  the  Attorney-General's  peti- 
tion might  be  dismissed,  and  that  it  might  be  declared 
that  the  said  executors  were  not  required  by  law  to  have 
obtained  probate  in  this  country,  and  that  the  testator's 
estate  was  not  liable  to  probate  duty,  and  that  the  re- 
siduary estate  of  the  testator  collected  and  alleged  to  have 
been  appropriated  in  the  East  Indies,  was  not  liable  to 
4uty  chargeable  upon  legacies,  annuities,  and  shares  of 
residue,  under  the  acts  of  Parliament  now  in  force  touch- 
ing testator's  estates  got  in  and  distributed  under  probates 
of  wills  granted  by  the  ecclesiastical  courts  of  this  coun- 
try. 

.  The  two  petitions  came  on  together  to  be  heard  before 
the  Lord  Chancellor,  who  ordered  that  a  case  should  be 
made  for  the  opinion  of  the  Court  of  Exchequer  as  to  the 
questions  raised. 

The  questions  for  the  opinion  of  this  Court  were : — 

Isi*  Whether  the  said  Sir  C.  Forbes  and  his  co-execu- 
tors were  not  bound  to  have  taken  out  probate  from  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury,  to  the 
testator's  will  and  codicils,  before  they  could  legally  do  all 
or  any  and  which  of  the  acts  hereinbefore  stated. 

2nd.  Whether  the  said  Sir  C.Forbes  and  his  co-executors 
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were  not,  and  whether  the  said  Sir  C.  Forbes,  as  the  sur- 
vivor, is  not,  bound  to  take  out  probate  from  the  Preroga- 
tive Court  of  Canterbury,  and  to  pay  a  probate  duty  upon 
the  whole  or  any  and  what  part  of  the  testator's  property 
collected  in  India,  and  brought  or  transmitted  to  England 
as  aforesaid. 

3rd.  Whether  the  duties  chargeable  upon  legacies,  an- 
nuities, and  shares  of  residue  under  the  acts  of  Parliament 
in  force  touching  such  duties  upon  testator's  estates  ad- 
ministered in  England,  were  and  are  chargeable  in  respect 
of  all  or  any  and  which  of  the  legacies,  annuities,  and 
shares  of  the  residue  respectively  bequeathed  by  the  tes- 
tator's will  and  codicils. 

The  two  first  questions  relative  to  the  probate  duty 
were  abandoned  by  the  Crown,  and  were  struck  out  of  the 
case. 


The  Solicitor 'General,  Wray,  and  Amos,  for  the  Crown. 
— The  fund  in  Chancery,  the  produce  of  property  in  India, 
and  belonging  to  a  testator  who  died  there,  was  remitted  to 
this  country  by  the  executors,  who  received  and  dealt  with 
it  here  in  their  representative  character.  It  was  not  spe- 
cifically appropriated  in  India,  and  the  investment  in  stock 
by  the  executors  cannot  be  considered  a  **  payment"  to 
the  legatees  by  the  executor  within  the  meaning  of  the 
statute  36  Geo,  3,  c.  5^,  s.  6.  The  residuary  legatees 
were  in  the  same  situation.  The  remittance  to  the  agents 
was  in  effect  a  remittance  to  the  executors  who  dealt  with 
and  invested  the  funds  in  their  own  names.  The  suit  in 
equity  was  merely  for  the  purpose  of  securing  the  Ussets 
and  ascertaining  the  uncertain  rights  of  the  residuary 
legatees.  At  that  time  a  considerable  portion  of  the  as* 
sets  was  in  the  hands  of  the  executor,  and  therefore  was 
not  appropriated;  and  the  legacies  were  treated  as  part  of 
the  personal  estate.     [Bayley,  B.— If  the  testator  had  died 
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in  Ireland,  liaving  only  Irish  property  and  Irish  debts, 
and  his  executor  had  taken  out  a  Dublin  administration, 
could  the  English  legacy  duty  have  been  claimed  if  he 
had  afterwards  come  over  to  this  country  and  vested  the 
assets  in  the  English  funds,  on  trusts  for  the  testator's 
children?   Lord  Lyndhurst,  C.  B. — Do  not  the  circum- 
stances of  this  case  amount  to  an  appropriation  of  the 
sums  to  the  legatees,  subject  to  outstanding  claims?]     The 
assets  were  wholly  unadministered,  and  remained  in  the 
hands  of  the  executors  for  the  payment  of  debts;  the  ex- 
ecutors, therefore,  retained  their  character,  as  such,  quoad 
the  fund,  and  there  was  no  appropriation.     [Lord  Lynd- 
hurst,  C.  B. — Suppose  the  money  had  remained  in  India  and 
the  legatees  in  this  country  had  filed  a  bill  against  an  execu- 
tor here ;  in  that  case  the  money  would  have  been  paid  in 
this  country;  would  the  legacy  duty  then  have  attached?] 
The  decree,  in  effect,  ascertains  that  the  funds  were  not 
appropriated ;  for  if  the  assets  did  not  remain  a  general 
unappropriated  personal  estate  of  the  testator,  liable  to  his 
debts  and  legacies,  the  Court  must  have  been  in  error  in 
making  the  common  decree,  and  would  have  said  this  is  a 
trust-fund  appropriated  to  the  benefit  of  particular  lega- 
tees as  cestui  que  trusts.     In  18^9,  the  decree  of  the  Court 
declared  the  rights  of  the  parties;  has  there,  since  that 
time,  been  any  act  of  appropriation  ?     In  Logan  v.  Fair- 
lie  (a),  the  legacy  duty  was  held  payable,  though  the  acts  of 
appropriation  by  the  executor  in  India  were  much  stronger 
than  in  this  case,  he  having,  as  far  as  he  could,  separated 
the  sum  remitted  to  England  from  the  testator's  assets^ 
and  appropriated  it  to  the  legatees  by  directing  his  Eng' 
Ush  agent  to  pay  one  moiety  to  one  legatee,  and  the  other 
to  the  other,  or  her  children.     [Lord  Lyndhursty  C.  B. 
The  institution  of  a  suit  in  Chancery  can  make  no  differ- 
ence.    If  this  fund,  after  payment  of  all  debts  in  India,  had 
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been  sent  by  the  executors  in  India  to  their  bankers  here, 
to  be  paid  to  the  different  parties  entitled  to  shares  ac- 
cording to  their  respective  rights,  and  no  doubt  bad  ex- 
isted as  to  those  rights,  would  the  payment  by  the  bank- 
ers in  equal  divisions  to  ascertained  legatees  here  have 
made  it  liable?  Would  the  executors'  order  to  their  bank- 
ers to  apportion  the  fund  to  the  four  legatees,  and  their 
payment  to  them  in  consequence,  have  made  it  a  payment 
liable  to  legacy  duty?  The  sum  bequeathed  would,  in 
both  cases,  be  equally  liable  to  pay  the  testator's  debts. 
If  the  fund  is  found  in  this  country  undivided,  you  say 
that  by  the  division  here  it  becomes  liable  to  legacy  duty, 
but  the  Court  of  Chancery  is  the  mere  medium  of  ascer- 
taining the  shares.  The  property  is  as  much  adminis- 
tered by  the  executors  without  as  with  the  aid  of  that 
Court.]  In  the  cases  of  Attorney  General  v.  CockereU  (a), 
and  Attorney 'General  v.  Beatson  (6),  the  wills  had  been 
proved  in  this  country.  It  is  true  that  circumstance  is 
wanting  in  this  case:  it  was,  however,  assumed  in  Ixigan  v. 
Fairlie;  and  here  also  the  like  assumption  must  be  made, 
before  the  Court  of  Chancery  can  have  a  power  over  the 
personal  representative. 


Sir  Charles  Wetherell,  Barber,  "and  Garrait,  for  the 
defendants. — The  effect  of  the  present  argument  for  the 
•Crown  is,  that  property  in  every  foreign  country  would 
be  liable  to  legacy  duty,  if  the  legatee  or  executor  either 
came  to  England,  or  shifted  the  fund  here.  According 
to  the  argument,  if  a  foreigner  make  an  executor  who 
comes  to  this  country  or  invests  the  fund  left  by  his  tes- 
tator here,  legacy  duty  would  be  payable  equally  as  if  the 
property  had  been  originally  situate  within  the  province 
of  Canterbury,  and  the  testator  had  lived  and  died  in 


(a)  1  Pri.  166. 


(b)  7  Pri.  560. 
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England.  But  the  simple  answer  to  this  is^  that  an  act 
of  Parliament  cannot  apply  to  such  a  case  without  express 
words.  The  statute  36  Geo.  3,  c.  52^  according  to  its 
general  import,  might  include  the  property  of  an  English 
subject  living  abroad;  but  every  enactment  in  it  implies 
that  the  property  contemplated  shall  be  situate,  and  its 
owner  resident,  in  Great  Britain;  and  that  his  assets  shall 
be  distributed  under  an  authority  derived  from  a  British 
Court.  Again,  the  control  exercised  over  the  executor 
under  section  6  of  the  act  implies  that  he  is  under  British 
jurisdiction,  and  section  2  applies  to  wills,  the  probate  of 
which  belongs  to  the  Ecclesiastical  Courts  in  England  or 
Scotland,  and  not  to  the  like  jurisdictions  in  India.  The 
question  is,  whether  this  act  has  force  over  all  property  in 
the  King's  foreign  dominions?  And  the  answer  must  de- 
pend not  on  the  accidental  circumstance  of  the  money  be- 
ing paid  here,  or  the  caprice  of  a  foreign  executor,  who 
may  or  may  not  come  here,  but  on  the  territorial  limits 
within  which  this  act  is  to  operate.  By  section  G,  the  ex- 
ecutor is  the  party  made  liable  to  the  Crown  for  the  duty; 
but  if  the  executors  had  never  come  within  the  jurisdic- 
tion of  the  English  Courts,  or,  having  collected  the  assets  in 
India  under  the  Indian  administration,  had  sent  over  the  le- 
gacies to  the  legatees  here,  how  could  they  be  made  amena- 
ble? For  the  remedy  is  only  personal  against  them  when 
here.  The  consequence  of  the  argument  for  the  Crown 
would  be,  that  no  duty  would  be  payable  if  the  will  were 
clear;  whereas,  if  it  were  doubtful,  so  as  to  render  it  ne- 
cessary to  apply  to  a  Court  of  equity  to  interpret  the  will, 
the  duty  would  attach. 

[Lord  Lyndhurst,  C.  B. — It  is  not  contended  that  duty 
would  be  payable  if  a  specific  appropriation  had  taken 
place  abroad;  as  for  instance,  if  a  specific  sum  had  been 
sent  to  each  legatee;  but  they  contend,  that  if  the  money 
were  sent  to  a  banker,  and  afterwards  an  order  should 
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^'*^^\3CJ*^'*"*  '^^'  ^®  ^^^^  go*  another  bill,  with  the  same  parUes'  names, 
v^.^^^.^     and  requested  him  to  renew  the  first  bill  by  taking  the 
Kendrick      second.     The  plaintiff  hesitated  some  time,  but  ultimately 
LoMAx.       Blundell  gave  him  the  second  bill,  and  told  him,  when  the 
first  came  back,  that  he  should  take  it  to  Wettings,  who 
would  pay  the  expenses;  to  which  plaintiff  replied,  '*  very 
well."    The  bill  appeared  to  be  noted,  and  there  was  evi- 
dence that  the  expenses  of  postage  and  noting  on  similar 
bills  amounted  generally  to  about  4«.  6d. 

The  second  bill  became  due,  and  was  duly  paid,  after 
action  brought,  and  before  the  trial.  On  this  evidence, 
the  learned  Baron  thought  that  the  second  plea  was  not 
proved,  as  the  second  bill  for  the  same  sum  could  not  be 
a  satisfaction  for  that  sum  and  the  damages.  But  he  in- 
timated, that  such  a  receipt  of  the  second  bill  would  pre- 
vent the  plaintiff's  right  of  suing  on  the  first  bill,  until  the 
second  was  dishonoured ;  and  he  left  it  to  the  Jury  to  say 
whether  the  second  bill  was  given  by  the  defendant  and  re- 
ceived by  the  plaintiff,  for  and  on  account  of  and  in  renewal 
of  the  first;  and  the  Jury  found  that  it  was*  The  learned 
Baron  told  the  Jury,  that  he  thought  the  plaintiff  entitled 
to  recover  the  expenses  on  the  bill,  and  directed  them  to 
find  a  verdict  for  the  plaintiff  for  those  expenses;  a  ver- 
dict was  accordingly  found  for  the  plaintiff  for  the  ex- 
penses, with  leave  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Adams,  Serjt,  having  obtained  a  rule  accordingly — 

F.  Pollock f  Goulburn,  Serjt.,  and  Amos,  shewed  cause. 
— The  second  bill  cannot  be  treated  as  n  satisfaction  of 
the  first  bill  and  expenses,  or  as  a  renewal  of  the  first  bill, 
as  far  as  relates  to  the  expenses.  At  most,  it  was  only  a 
renewal  pro  tanto. 

[Bayley,  B. — One  question  may  be,  whether,  on  this 
declaration,  in  the  ordinary  form,  not  laying  the  expenses  as 
special  damages,  you  can  recover  the  noting  or  postages.] 
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Principal,  interest^  and  expenses,  are  all  recoverable  as  Exeh,  of  pieiu, 
damages*     It  is  expressly  laid  down  in  the  books,  that  the  ^ 

expenses  of  noting  are  recoverable  (a).  Kendrick 

[Bayley,  B* — Do  you  know  a  single  instance  in  prac-        Lomax. 
tice?  I  have  inquired  from  Lord  Tenterden,  perhaps  the 
highest  authority  in  the  world  on  this  subject,  and  he 
says  it  never  is  allowed.] 

The  postages  may  be  recovered  as  damages,  which  it 
is  notorious  to  the  Jury,  that  the  plaintiff  must  be  put  to, 
on  the  dishonour  of  a  bill ;  and  it  was  not  necessary  to 
state  by  way  of  special  damage,  what  the  jury  must  know 
to  be  the  usual  and  constant  expenses  which  the  plaintiff 
must  suffer*  Interest  and  expenses  are  claimed  and  al- 
lowed in  every  banker's  account* 

[Bayley,  B. — In  Kearslake  v.  Morgan  (i),  it  was  ad- 
mitted by  the  counsel,  that  the  acceptance  of  the  note  was 
not,  at  all  events,  an  extinguishment  of  the  debt;  but  it 
was  put,  that  the  acceptance  of  a  negotiable  instrument, 
for  and  on  account  of  a  debt,  must  be  taken  primd  facie 
to  be  in  satisfaction  of  that  debt,  unless  it  appeared  that 
the  note  still  remained  unpaid  in  the  possession  of  the 
plaintiffs,  without  any  laches  by  them.  This  view  of  the 
case  was  adopted  by  the  Court.  In  an  action  on  a  foreign 
bill,  is  it  not  usual  to  insert  a  claim  in  the  declaration  for 
protest,  re-exchange,  &c.?  Bolland,Ti. — I  have  always 
heard  the  distinction,  as  to  recovering  those  expenses, 
taken  between  foreign  and  inland  bills.] 

In  the  case  of  an  inland  bill,  the  noting  is  of  no  use ;  and 
that  may  have  been  a  reason  for  not  allowing  it  on  inland 
bills.  It  is  usual,  however,  for  the  Master  in  the  Kings 
Bench  to  allow  these  charges  in  computing  the  principal 
and  interest  on  a  judgment  by  default. 

Adams,  Serjt.,  coit/rd.— There  was  no  evidence  of  any 

(a)  Chitty  on  Bills,  541.  {b)  5  T.  R.  515. 
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Exeh.  of  Picas,  damages,  not  even  of  the  9d.  for  postage.     The  Jury 

found  their  verdict  simply  on  what  was  or  might  be  the 
ordinary  expense.  It  is  very  probable  that  these  ex- 
penses never  were  paid  by  the  plaintiiF.  These  charges 
are  not  recoverable  at  all;  and  it  is  the  uniform  practice  at 
Nigi  Prius  not  to  allow  them.  But,  even  if  they  were,  they 
could  only  be  recovered  if  specially  laid  in  the  declaration. 
Whenever  the  damages  sustained  do  not  necessarily  arise 
from  the  act  complained  of,  and  consequently  are  not  im- 
plied by  law  (a),  the  damages  must  be  specially  stated  in 
the  declaration ;  now,  postage  is  clearly  not  a  necessary  da- 
mage resulting  from  the  non-payment  of  a  bill.  Parties  may 
be  living  in  the  same  town :  and  in  very  many  cases  no  no- 
tice is  sent  by  the  post.  Suppose  that  a  special  messen- 
ger was  necessarily  sent,  and  that  a  charge  for  such  an 
expense  were  recoverable,  would  it  be  possible  to  recover 
it  without  laying  such  damage  specially  in  the  declaration? 
These  are  not  damages  necessarily  arising  from  the  dis- 
honour of  the  bill,  but  from  other  contingent  circumstances, 
depending  on  the  bill,  such  as  the  liability  of  other  persons, 
and  the  place  of  their  residence.  Even  then,  if  the  plain- 
tiff could  have  here  recovered  upon  the  bill,  he  could 
not  have  recovered  these  charges,  unless  they  had  been 
stated  specially  upon  the  declaration. 

But,  supposing  that,  in  an  action  upon  the  bill,  these 
charges  could  be  recovered,  where  the  plaintiff  has  a 
right  to  recover  upon  the  bill,  still,  when  the  right  to  re- 
cover the  principal  is  gone  or  suspended,  there  can  be  no 
right  to  recover  what  is  merely  the  accessary.  In  Dixon 
V.  Paries  (&),  the  obligee  of  a  respondentia  bond  had  re- 

(a)  1  Chitty's  PI.  388.  point  was  not,  however,  moved.  It 

(6)  I  Esp.  110.    But  see  Uel-  will  be  observed,  that  the  aigit- 

liery,  Franklin,!  Starkie, 291, cor.  ment  for  the  plaiDtiff  in  Hellkr 

Lord  Ellenborougk,  C.  J.,  where  v.  FrankUn  would  not  apply  to  the 

the  plaintiff  recovered,  with  leave  case  in  the  text, 
to  the  defendant  to  move.    The 
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oeived  the  principal  after  it  was  payable,  and  in  an  action   Eich,  of  Pleat, 
on  the  bond,  the  defendant  pleaded  solvit  post  diem;  and  ^ 

Lord  Kenyon  ruled,  that,  in  that  form  of  action,  the  plain-  Kendrick 
tiff  conld  not  recover  the  interest,  having  received  the  lomax. 
principaL  He  said  *'  that  the  Jury  gave  the  interest  in  the 
form  of  damages,  but  there  must  be  something  to  support 
them — that  the  principal  being  gone,  every  thing  founded 
on  it  must  go  too ;  therefore,  no  damages  could  be  given 
in  that  case."  So,  in  the  present  case,  the  right  to  the  bill 
being  gone  or  suspended,  the  right  to  the  accessary  da- 
mages must  be  gone  or  suspended  likewise. — He  was  then 
stopped  by  the  Court 

Bayley,  B. — The  Court  is  quite  satisfied.  A  bill  of 
exchange  becomes  due  about  the  7th  January ^  and  an- 
other bill  of  the  same  amount,  dated  the  5th  January,  is 
handed  over  to  the  party  holding  the  first  bill,  for  and  on 
account  of  and  in  renewal  of  the  first  bill.  Before  the  bill 
80  handed  over  becomes  due,  the  action  is  brought  on  the 
first  bill.  Now,  the  second  bill  being  a  negotiable  in- 
strument, I  think  that,  on  the  general  issue,  the  plaintiff 
would  be  precluded  from  recovering  on  the  first  bill,  until 
he  makes  out  satisfactorily  that  the  defendant  cannot  be 
liable  on  the  second ;  and  that  he  virtually  undertakes  not 
to  sue  on  the  first,  until  he  has  delivered  up  the  second. 
Can  he,  then,  in  the  intermediate  time,  be  entitled  to  re- 
cover in  respect  of  noting  and  postages,  the  charges  upon 
the  bill  Without  deciding  how  that  might  be  in  general, 
I  think  that,  under  the  particular  circumstances  of  this 
case,  the  plaintiff  is  not  so  entitled.  The  party  who  hand- 
ed over  the  second  bill  to  the  plaintiff  seemed  to  be  aware 
that  he  might  have  a  charge  for  those  expenses ;  but  there 
was  a  difficulty  in  knowing  what  the  amount  would  be, 
and  therefore  he  told  the  plaintiff,  when  the  first  bill 
comes  back,  carry  it  to  Wettings,  and  he  will  pay  you  the 
expenses.     Now,  admitting  that  the  plaintiff  was  entitled 

VOL.  II.  F  F 
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Exch.  of  PUas,  to  these  expenses,  and  that,  if  he  had  asked  for  them 
^     from   Wettings,  and   had   returned  the  second  bill,  he 
Kendrick      might  have  recovered  them,  still  I  think  that,  when  he 
LoMAx.        takes  the  second  billi  he  virtually  agrees,  not  only  to  post- 
pone his  right  to  sue  on  the  first  bill,  but  also  to  sue  for  the 
charges  which  are  accessary  to  it.     I  know  no  instance  of 
an  action  for  interest  or  costs  or  charges  as  accessaries, 
when  you  could  not  maintain  an  action  for  the  principal.  - 

As,  therefore,  the  plaintiiFwas  restricted  from  suing  for 
the  amount  of  the  first  bill,  until  he  should  have  delivered 
up  the  second,  and  so  was  not  in  a  situation  to  sue  on  the 
first  bill,  he  could  not  sue  for  the  charges  which  are  mer^ 
ly  accessary. 

I  am  very  much  disposed  to  think,  from  the  inquiries  I 
have  made  from  those  most  likely  to  be  correct,  that  it  is 
not  the  practice  to  allow  these  charges,  and  that  they 
cannot  be  recovered  unless  they  are  laid  specially  in  the 
declaration.  My  brother  Adams  has  quoted  a  text  writeiv 
who  properly  states  the  rule  on  this  subject  to  be,  that 
the  damages  must  be  laid  specially,  unless  they  neces- 
sarily result  from  the  injury  to  the  plaintiff.  Even  their, 
these  damages  could,  perhaps,  only  be  considered  as  ac- 
cessary to  the  principal  cause  of  action.  But  what  damages 
necessarily  resulted  here?  The  holder  was  not  bound  to 
note  the  bill,  and  non  constat  that  there  were  any  ex- 
penses on  it ;  it  does  not  necessarily  follow  that  there 
should  be  any  expense  in  returning  the  bill.  The  holder 
may  be  going  into  the  country,  and  may  make  the  com- 
munication there.  It  may  be  that  not  one  sixpence  of 
the  expense  has  been  incurred ;  and,  therefore,  as  it  can* 
not  be  said  that  these  expenses  have  been  necessarily  in- 
curred, I  think  that  the  plaintiff  cannot  recover  the  ex- 
penses on  this  declaration. 

Vaughan,  B. — I  am  of  the  same  opinion.  It  does  not 
of  necessity  result  that  these  charges  should  be  incurred* 
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Where  they  do  arise,  they  are  an  accretion  to  iV.e  princi-  Exeh,  of  Pleas, 
pal,  and,  when  the  principal  fails,  they  must  fail  too.  ^ 

Kendrick 

BoLLAND,  B. — I  think  that,  in  this  case,  the  plaintiff  lomax. 
cannot  recover,  for  the  reasons  already  given  by  the  Court* 
I  have  always  heard  it  stated,  that,  if  there  was  no  count 
specially  stating  them,  these  charges  could  not  be  reco- 
vered. Interest  is  clearly  different.  It  flows  out  of  the 
contract,  by  which,  if  I  am  kept  out  of  my  money,  I  am 
entitled  to  interest  by  way  of  damages ;  and  this  appears 
by  the  contract,  because  the  instrument  points  out  the  time 
when  I  am  to  be  paid. 

Rule  absolute. 


Shelton  v.  Livius.  ^  ^^^  J  ^^^ 

Assumpsit.— The  first  count  stated,  that  a  crop  of  Theprintedpar- 
coTUf  to  wit,  ten  acres  of  wheat,  was,  amongst  other  things,  ^hich  a  sale  by 
put  up  and  exposed  to  sale  by  and  on  behalf  of  one  Mary  ^p^^^^Jf^^t  be 
JtaseUinet  under  and  subject  to  certain  conditions  of  sale,  varied  by  parol 

/  .  evidence  of  the 

,which  were  set  out  therein :  and  that,  at  the  time  and  on  verbal  statement 
jthe  occasion  of  such  exposing  and  putting  up  to  sale,  the  ^^^  ^^  ^he  time 
.plaintiff  became  the  purchaser  of  the  said  crop  of  wheat,  of  the  sale,  ei- 
at  a  certain  price,  and  on  the  conditions  aforesaid;  and  parcels  or  qua- 
that  thereupon,  afterwards,  in  consideration  of  the  pre-  ject  matter  of 
mises,  and  that  the  plaintiff,  at  the  request  of  the  defen-  ^J*  ^^^^^^  ^^^ 
dant,  had  bargained  and  agreed  to  sell  the  said  ten  acres  diflTerence,  that 

,  the  question 

of  wheat  to  the  defendant,  on  the  terms  and  conditions  arises  on  a  sub- 
'  aforesaid ,  at  the  rate  &c.  of  71, 1  Os.  per  acre,  under  and  sub-  Object-matter 
ject  to  the  performance  by  him,  the  defendant,  of  the  con-  ^y  ^«  v^rcXi^- 
ditions  aforesaid,  he,  the  defendant,  undertook  &c.  to  ac- 
cept and  receive  &c.,  and  to  perform  &c.,  the  conditions, 
&c.;  the  count  then  stated,  that  the  defendant  paid  a  de- 

ff2 
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^'^^^Q^"'    posit  of  5/.,  and  alleged  for  breach,  the  non-acceptance  of 

the  crop,  and  the  non-payment  of  the  remainder  of  the 
price.  The  second  count  was  on  an  agreement  to  sell  the 
crop  of  wheat,  without  noticing  the  prior  sale  to  the  plain- 
tiff—Breach, non-acceptance  and  non-payment,  as  in  the 
first  count.  The  third  count  was  in  indebitatus  assump' 
siif  for  crops  of  wheat,  and  goods  and  chattels  bargained 
and  sold.   Plea — the  general  issue. 

At  the  trial,  before  Vaughan,  B.,  at  the  last  Lent  As- 
sizes for  the  county  of  Bedfordy  the  following  appeared 
to  be  the  facts  of  the  case :  The  auctioneer  employed  by 
Mrs.  Hiueldine  to  sell  the  crops  in  question,  sold  them  by 
the  conditions  of  sale  (some  of  which  were  stated  in  the 
first  count  of  the  declaration),  and  by  a  printed  hand-biU, 
which  contained  a  catalogue  and  a  specification  of  the  par- 
ticular lots.  Amongst  the  conditions  of  sale,  numbers  6 
and  7  were  as  follows: — 

6.  The  amount  of  acres  specified  in  the  catalogue  shall, 
in  every  case,  be  considered  as  more  or  less ;  and  no  mis- 
take as  to  the  description  of  the  lot,  whether  as  to  quan- 
tity or  any  other  error,  shall  vitiate  the  sale  thereof. 

7.  The  bams  and  yards  shall  be  apportioned  for  the  use 
of  purchasers,  after  the  sale  of  the  wheat.  Purchasers  to 
have  the  use  of  the  barns,  but  the  purchasers  to  the  great- 
est extent  to  have  the  preference :  each  purchaser  to  be 
allowed  proper  time  for  threshing,  according  to  the  quan- 
tity bought. 

In  the  hand-bill,  lot  6^  the  one  in  question,  was  describ- 
ed as  **  ten  acres  of  spring  wheat  (more  or  less),  an  excel- 
lent crop  on  the  further  hill;  lot  15  was  described  as  the 
"  Keep  o{  George's  field  until  Old  Michaehnas-day  next." 
And,  at  the  bottom  of  the  hand-bill  was  the  following  me- 
morandum—" Credit  will  be  given  until  the  17th  of  Decem- 
ber next.  The  straw  may  be  taken  off'the  premises,  and 
bams  will  be  allotted  for  threshing  the  different  crops. 
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Exch.  of  Pieof,       B,  Andrews  and  Gunning  were  heard  against  the  rdle, 

and — 

Storks,  Serjty  and  Kelly ,  in  support  of  it. 

Cur.  adv.  vuU. 

Bayley^  B. — This  case  stood  over  on  a  point  which 
was  ingeniously  raised  on  the  distinction  between  the  case 
as  between  Livius  and  Shelton,  and  that  between  SheUon 
and  Haseldine,  the  original  seller ;  and  it  was  said,  that 
parol  evidence  of  what  passed  at  the  time  of  the  sale 
might  be  given,  as  between  the  present  pkuntiflT  and  de- 
fendant, on  the  count  for  goods  bargained  and  sold,  as 
evidence  that  the  contract  was  for  something  different 
from  what  was  the  subject  matter  of  the  sale  mentioned  in 
the  first  count  on  the  special  agreement;  and,  though  the 
evidence  was  rightly  rejected  when  it  was  offered  on  the 
special  count  to  explain  the  written  contract,  and  was 
never  distinctly  offered  on  the  count  for  goods  bargained 
and  sold ;  yet,  if  the  justice  of  the  case  required  it,  and 
if  there  were  any  fair  probability  that  the  result  of  another 
trial  would  be  different,  we  should  have  thought  it  right 
that  the  cause  should  go  down  again  for  a  further  inquiry; 
but,  upon  consideration,  we  are  satisfied  that  there  is  a 
decfsive  objection  to  the  plaintiff^s  recovering,  and  that 
the  result  would  be  the  same  on  another  triaL 

This  was  an  action  for  the  price  of  growing  crops*  The 
declaration  contained  two  counts  on  a  special  agreement, 
and  a  count  for  goods  bargained  and  sold.  The  first 
special  count  stated,  that  a  Mrs.  Haseldine  had  exposed 
the  crops  in  question  to  sale  by  auction,  and  that  SheUon^ 
the  plaintiff,  had  become  the  purchaser  of  lot  6,  and  had 
afterwards  sold  the  same  to  the  defendant.  It  appeared 
on  the  trial,  that  the  auctioneer  was  selling  at  the  auction 
by  a  printed  paper.     In  that  paper,  lot  6  was  described 
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as  *'  ten- acres  of  spring  wheat  (more  or  less),  an  eitcellent  Exeh.  of  PUtu, 
crop  on  the  further  hill  ;'*  and  Lot  1 5, "  the  keep  of  George's  ' 

field  until  Old  Michaelmas-da^  next.*' 

There  was  also  a  printed  memorandum  at  the  bottom 
of  the  printed  paper,  stating  that  the  keep  of  all  the  fields 
until  Old  Michaelmas-day  next  will  be  sold  with  the 
crops,  except  George's  field. 

At  the  trial,  the  plaintiff  endeavoured  to  prove  a  valid 
sale  from  Mrs.  Haseldine  to  himself;  and  it  appears  that 
parol  evidence  was  ofiered,  for  the  purpose  of  proving 
that  it  was  explained  by  the  auctioneer  at  the  time  of  the 
sale,  that  the  wheat  in  question  was  not  spring  wheat,  and 
that  the  keep  of  the  field,  with  respect  to  this  lot,  was  not 
to  be  sold;  and  therefore  that  the  purchaser  of  lot  6  would 
not  be  entitled  to  the  keep  of  the  field,  where  that  part  of 
the  crop  was  growing.  It  was  objected,  on  behalf  of  the 
defendant,  that  this  parol  evidence  was  inadmissible,  and 
that  it  was  necessary  to  have  a  written  agreement,  whether 
It  was  a  sale  of  an  interest  of  lands  under  the  4th  section 
of  the  Statute  of  Frauds,  or  a  sale  of  goods  and  chattels 
under  the  17th  section;  that  a  written  contract  was  not  ne- 
cessary if  there  was  a  part  payment,  but  otherwise  a  signa- 
ture was  necessary,  whether  the  case  fell  under  the  4th  or 
17th  sections  of  the  Statute  of  Frauds. 

Lot  6  was  knocked  down  to  Mr.  Shelton,  and  the  auc- 
tioneer put  down  his  name  as  the  purchaser;  and  whether 
this  were  to  be  considered  as  a  sale  of  an  interest  in  land, 
or  of  goods  and  chattels,  the  signature  of  the  auctioneer 
was  binding  as  the  agent  of  both  the  parties,  and  the 
written  contract  so  signed  became  binding.  We  must  look, 
then,  at  the  contents  of  that  instrument  so  signed,  for  the 
terms  of  the  contract  between  the  parties :  on  the  face  of 
that  contract  we  must  say  that  spring  wheat  was  sold, 
and  that  the  keep  was  included.  The  defendants  objected, 
and  rightly,  to  the  admission  of  parol  evidence  to  vary  this 
contract. 
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^ch.^  Pleas,       Ounnis  ▼.  Erhart  (a),  Powell  v.  Edmunds  {b),  and  maoy 

y^^^^^^i^^    other  cases  collected  in  Mr*  Phillipps*s  book  on  Evi- 

su  ELTON      dence  (c),  shew  the  principle  to  be,  that  a  written  instrument 

I.IV1U8.       signedi  as  it  is  in  this  case,  with  the  purchaser's  name,  is 

the  instrument  at  which  you  are  to  look,  to  see  what  is  the 

contract  between  the  parties.      In  the  present  case,  a 

written  instrument  was  signed  by  the  auctioneer,  at  the 

time  of  the  sale.    That  instrument  specified  ten  acres  of 

spring  wheat  and  the  keep  of  the  field;  you  were  not 

therefore  at  liberty  to  give  parol  evidence  that  the  buyer 

was  not  entitled  to  have  spring  wheat,  or  the  keep  of  the 

field. 

It  is  a  useful  and  proper  general  rule,  that  an  auctioneer, 
by  parol  explanation  at  the  time  of  the  sale,  shall  not  be 
suffered  to  vary  from  the  terms  of  the  printed  particulars. 
This  rule  is  attended  with  no  hardship,  because  it  would 
be  easy  to  obviate  any  difficulty  in  case  the  article  sold  be 
different  from  the  description.  It  would  have  been  an 
easy  proceeding  in  this  case,  to  make  the  condition  or 
description  in  the  printed  particulars  correspond  with  the 
verbal  declaration  of  the  auctioneer.  Had  he  struck  out 
the  word  *'  spring  "  before  **  wheat,"  from  the  description  of 
the  lot,  and  in  the  written  memorandum  inserted  the  words 
''except  also  the  keep  of  lot  6,"  there  could  have  been  no 
difficulty,  and  the  buyer  of  the  lot  would  then  have  been 
bound  by  the  express  terms  of  the  written  contract. 

A  distinction  has  been  taken  between  the  case  of  Shelian 
as  buyer,  and  Livius  as  buyer ;  because  it  has  been  said, 
that  although  Shelton  might  be  bound  only  by  the  written 
contract  as  buying  at  the  sale,  Livius  was  not.  No  dis- 
tinction, as  it  appears  to  me,  can  be  made  in  this  respect; 
for  the  facts  shew  that  which  would  be  an  objection  when 
Shelton  was  the  buyer,  to  be  also  an  objection  when  Livius 
was  the  buyer. 

(n)  1  H.B1.289.         (b)  12  East,  f).       (c)  1  Phil.  Ev.511. 
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After  Shelton  had  become  the  purchaser,  he  retired  ^*<^*-  rf  Piea$, 
into  another  room  with  lAvius;   what  passed  there  did  ^  --> 

not  distinctly  appear;  but  on  their  return  there  was  a  Shelton 
notification  that  Livius  had  become  the  buyer.  Livius,  Livius. 
in  the  presence  of  Shelton,  desired  that  his  name  should 
be  introduced  and  substituted  for  that  of  Shelton;  and 
thereby  the  auctioneer  became  the  agent  of  Livius; 
the  name  of  Livius  was  introduced  in  the  place  of  that 
of  SheUon,  and  Livius  then  became  the  buyer.  We 
must  look  then  to  that  instrument,  signed  by  the  accre* 
dited  agent  of  both  parties,  to  see  what  Livius  agreed  to 
buy  from  the  plaintiff;  and  we  find  from  that  instrument, 
that  it  was  exactly  what  Shelton  had  agreed  to  buy  from 
Mrs.  Haseldine;  that  was  spring  wheat,  and  the  keep  was 
included.  It  seems  to  me,  therefore,  that,  if  we  were  to 
send  this  cause  down  again  for  a  fresh  trial,  parol  evidence 
to  vary  the  agreement  between  Shelton  and  Livius  would 
be  equally  inadmissible,  as  if  ofiered  to  vary  the  agreement 
between  Shelton  and  Mrs.  Haseldine;  because  it  would 
equally  be  an  attempt  to  vary  a  written  contract  signed  by 
the  accredited  agent  of  both  parties.  I  am  therefore  of 
opinion  that  there  should  be  no  new  trial,  and  that  this 
nonsuit  should  stand. 

Vauguan  and  Bolland,  Barons,  concurred;  and  the 

rule  was — 

Discharged* 
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Etch,  of  Pleat, 
1832. 


RiNGy  Administratrix  of  John  Ring,  deceased,  v. 

ROXBROUOH. 


A  count  in        DECLARATION  stated,  that  whereas  the  defendant 

indebitatut  at'  <»  .       i      i»<»    •  <»    i  r 

tumpnt  suted  heretofore,  m  the  hfetime  of  the  said  John,  to  wit,  on  the 
pay^s^erai  ^^^  ^V  9f  January,  183S,  in  the  county  of  Middlesex, 
8umi  of  money,  ^^s  indebted  to  the  said  John  in  20/.,  for  the  work  and 

m  consideration 

of  being  indebt-  labour,  care  and  attendance  of  the  said  John,  by  the  said 
sums  for  the  John,  in  his  lifetime,  done  and  bestowed  as  a  surgeon  and 
'^^^nT^  apothecary,  at  the  request  of  the  defendant,  in  and  about 
respectively        the  healins  and  curing,  and  endeavouring  to  heal  and 

stated  in  the  ,     ^  .  7 

covinii— Held,  curc,  divers  persons  of  divers  diseases,  sicknesses,  and 
objection^'the  maladies.  Under  which  they  then  respectively  laboured  and 
whole  count,  on  languished ;  and  also  for  divers  diseases  and  other  neces- 

speaal  demurrer,  .  , 

that  one  of  the    sary  things  provided,  administered,  delivered,  and  applied 
insufficient    <>"  those  occasious  for  the  defendant,  and  at  his  request; 


was 


TOMidteration  for  ^^^  ^°  ^^''  ^^^  ^^®  P^^^  ^^^  value  of  Other  work  then  and 
that  pan  of  the    there  done,  and  materials  for  the  same  provided  by  the 

promise  which  ,  , 

related  to  it  Said  John  for  the  defendant,  at  his  request;  and  in  9QL 
and^^vewabie  ^^^  money  then  and  there  lent  by  the  said  John  to  the 
feet  must  belaid  defendant,  at  his  request ;  and  in  2QL  for  money  then  and 

with  time  and  ^  . 

place.  A  count  there  paid  by  the  said  John,  for  the  use  of  the  defendant, 
attumptit,  At  his  requost;  and  in  201.  for  money  then  and  there  re- 

o?lhe  defen^nt  ^^^^®^  ^^  ^^^  defendant  for  the  use  of  the  said  John; 
being  indebted    and  in  20/.  for  monev  found  to  be  due  from  the  defendant 

to  the  plaintiff's 

tesutor  in  his  to  the  Said  John,  on  an  account  then  and  there  stated  be- 
his  making  the  twc'cn  them.  And  whereas  the  defendant  afterwards, 
promise,  on  the  ^^j  ;„  the  lifetime  of  the  said  John,  to  wit,  on  the  same 

2nd  day  of  ' 

January,  1832,  day  and  year  aforesaid,  in  the  county  aforesaid,  in  con- 
time  of  the  sideration  of  the  premises,  then  and  there  promised  to 
ofadnSni!^"    P^y  ^^^  ®^*^  Several  monies  respectively  to  the  said  John 

tion  to  the 

plaintiff,  on  the 

1 1th  of  January,  1831 : — Held,  on  special  demurrer,  that  the  allegations  were  inconsistent,  and  the 

count  bad ;  and  that  one  of  the  allegations  of  dme  could  not  be  rejected  as  surplusage,  as  then  a 

material  and  traversable  feet  would  be  laid  without  a  time. 

It  is  no  objection,  on  general  demurrer,  to  a  count  in  attumptit,  that  the  promise  is  stated  under 
a  whereat, 

Semble  that  it  would  be  no  objection  on  special  demurrer. 
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on  request/yet  he  hath  disregarded  his  promise,  and  hath  ^^SC*/****^' 
not  paid  any  of  the  said  monies,  or  any  part  thereof,  to     n      ^     • 
the  said  John,  in  his  lifetime,  or,  since  his  death,  to  the         ^^^^ 
said  plaintiff,  to  whom,  after  the  death  of  the  said  John,    Roxbrouoh, 
to  ufit,  on  the  11th  day  qf  January,  in  the  year  of  our 
Lord  J  1831,  in  the  county  aforesaid,  administration  of  all 
and  singular  the  goods  and  chattels  and  credits  which 
were  of  the  said  John,  deceased,  at  the  time  of  his  death, 
who  died  intestate,)  by  WiUiam,  by  Divine  Providence, 
Archbishop  of  Canterbury,  Primate  of  all  England,  and 
Metropolitan,  in  due  form  of  law  was  granted;  to  the 
damage  of  thie  said  plaintiff,  as  administratrix  as  aforesaid, 
of  20/. ;  and  therefore  she  prays  relief,  &c.     And  the  said 
plaintiff  brings  into  Court  here  the  letters  of  administra- 
tion of  the  said  Archbishop,  which  give  sufficient  evidence 
to  the  said  Court  here  of  the  grant  of  administration  to 
the  said  plaintiff  as  aforesaid;  the  date  whereof  is  a  cer- 
tain day  and  year  therein  in  that  behalf  mentioned,  to  wit, 
the  day  and  year  last  aforesaid. 
Demurrer  and  joinder. 

Archboldf  in  support  of  the  demurrer. — There  are  three 
objections:  ^rst,  the  consideration  for  the  promise  is  in- 
sufficient; secondly,  the  date  of  the  letters  of  administra- 
tion is  stated  to  have  been  in  the  lifetime  of  the  deceased ; 
and  thirdly,  the  promise,  which  is  the  gist  of  the  action, 
is  stated  only  by  way  of  recital  under  a  whereas. 

The  frst  objection  is,  that  the  defendant  is  stated  to 
to  have  been  indebted  for  divers  diseases.  That  surely  is 
no  good  ground  for  a  promise;  and  as  one  part  is  bad,  the 
promise  which  is  entire  cannot  be  supported. 

[Bayley,  B. — There  are  other  good  considerations  to 
support  the  count.  The  promise  is  one  entire  promise  on 
some  good  considerations.  If  the  count  is  good  as  to  any 
one  of  these  considerations,  the  promise  will  be  supported. 
There  are  many  authorities  to  this  effect :  that  though, 
where  in  a  declaration  there  is  one  bad  count,  you  may 
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Exeh.  of  Pkat,  aiTest  the  judgment  if  general  damages  are  given;  yet  if 

^     part  of  a  particular  count  be  good«  and  give  a  cause  of 

Ring         action,  you  cannot  arrest  the  judgment  on  the  ground  of 

RoxBRouoH.     part  of  the  count  being  bad,  though  general  damages  be 

given  on  the  count.] 

Then,  secondly ^  it  is  stated  that  the  defendant  was 
indebted  in  the  lifetime  of  the  deceased,  on  the  2nd  of 
January i  1832,  and  the  letters  of  administration  are  stated 
to  have  been  granted  on  the  11th  of  January^  1831;  that 
is  absurd  and  impossible,  and  neither  of  these  dates  can 
be  rejected  as  surplusage ;  for^  if  the  date  in  either  case  be 
rejected,  there  would  be  no  date  to  a  material  allegation. 
If  the  first  date  be  rejected,  there  will  be  no  time  laid 
when  the  defendant  was  indebted ;  and,  if  the  second  date 
be  rejected,  there  will  be  no  time  laid  to  the  allegation  of 
the  grant  of  the  letters  of  administration.  It  is  clearly 
matter  of  special  demurrer,  if  a  material  fact  be  alleged 
without  an  allegation  of  time. 

Thirdly. — The  last  objection  arises  on  the  new  form  of 
the  indebitatus  counts  (a).  The  cause  of  action  must  be 
stated  positively,  and  not  by  way  of  introductory  allega- 
tion. In  assumpsit^  the  use  of  the  quod  cum  is  allowed 
in  stating  the  consideration;  but  there  has  always  been 
a  positive  allegation  of  the  promise ;  and  it  is  bad  to  say, 
whereas  the  party  promised,  which  is  mere  recitaL 

[Bayley,  B. — There  is  no  special  cause  of  demurrer  on 
this  ground ;  it  cannot  be  matter  of  substance.  But,  in  the 
common  form  of  a  declaration  on  a  bond,  all  the  contract 
is  stated  under  a  whereas.  Lord  Lyndhurst,  C.  B. — It 
states  shortly,  whereas  the  defendant  became  bound,  yet 
he  did  not  pay.] 

Tomlinson,  contrd,  was  desired  by  the  Court  to  confine 
himself  to  the  objection  as  to  the  inconsistent  dates. 

A  repugnant  date  may  be  rejected  as  surplusage.  In 
Buxton  V.  Nancolas  (i),  the  count  stated  that  "he  the 

(fl)  Trin.  T.  1  Will.  4.  {b)  11  B.  Moore,  652. 
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said  Benjamin^**  by  mistake  using  the  name  of  the  plain-  ^^\^^^* 
tiff's  testator,  instead  of  the  defendant's,  '^  in  the  lifetime     v....^^^.^ 
of  the  said  Benjamin^  promised  the  said  Benjamin.^'    The         ^^^^ 
Court  of  Common  Pleas  held  that  the  words,  ^'  the  said    Roxbrodoh. 
Benjamin;'  might  be  rejected  as  surplusage. 

[Lord  Lt/ndhurstf  C.  B. — There  you  might  leave  out 
the  words,  ''the  said  Benjamin^'  without  prejudicing  the 
sense.     Insensible  words  may  be  struck  out.] 

Supposing  the  last  date  struck  out  as  insensible,  the 
allegation  of  the  grant  of  the  letters  of  administration 
might  be  supported  without  a  time.  The  letters  are 
brought  into  Court  by  the  profert;  they  are  voidable,  but, 
tQl  avoided,  credence  must  be  given  to  them. 

[Bayley,  B. — Is  not  the  grant  of  the  letters  of  adminis- 
tration a  traversable  fact?  If  you  reject  the  latter  date, 
that  allegation  stands  without  a  day.  Is  it  not  the  rule, 
that  you  must  lay  a  day  for  every  material  and  traversable 
fact?  In  Denison  v.  Richards  (a),  the  plaintiffs  declared 
on  a  covenant  to  indemnify  them  against  loss  to  arise  on  a 
covenant  by  which  they  had  agreed  to  indemnify  the  Bank 
of  England  against  an  advance  of  100,000/.  to  L.  and 
B.  upon  bills  of  exchange,  to  be  drawn,  &c. ;  and  it  was 
alleged  that  the  Bank,  to  wit,  on  the  28th  of  August,  1810, 
advanced  to  Z.  and  B.  100,000/.,&c. ;  and  that  L.  and  B. 
drew  certain  bills  of  exchange  to  the  amount  of  100,000/., 
which  bills  were  accepted ;  and  that  L.  and  B.  became 
unable  to  pay ;  by  reason  of  which  premises  the  plaintiffs 
became  damnified,  and  forced  and  obliged  to  pay,  and  did 
then  and  there  necessarily  pay :  and  the  Court  held  that  the 
time  was  insuflBciently  laid,  for  the  word  then  must  have 
referred  to  the  28th  of  August,  the  day  of  the  advance  by 
the  Bank,  and  the  bills  could  not  then  have  become  due ; 
and  therefore  the  allegation,  that  the  plaintiffs  were  forced 
to  pay  the  Bank  on  the  same  day,  was  senseless  and  bad  on 

(a)  14  East,  291.       ^ 
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Exeh.  of  Pleat,  special  demurrer;  and  the  word  could  not  be  rejected  bs 

^   *^^'  ^     surplusage,  because  then  there  would  have  been  no  allega- 

RiNo         tion  of  the  tune  when  they  were  forced  to  pay.    That  case^ 

BoxBRouoH.    appears  to  me  strongly  in  point  on  the  present  occaaion,]  . 

In  Bytmer  v.  Russel{a),  a  count  .on  a  bill  of  exchange 
averred,  thatj  afterwards,  and  when  the  bill  according  to 
the  tenor  and  effect  thereof  became  due,  to  wit,  on  the 
Slst  day  of  March,  18S2,  it  was  presented  lor  paynwnt 
There  was  a  special  demurrer,  assigning  for  causes,  that 
the  81st  of  March  in  that  year  fell  on  a  Sunday;  but  the 
Court  held  the  day  immaterial.  The  Court,  in  that  case 
must  have  rejected  the  day  as  surplusage,  and  then  these 
was  no  day  to  the  averment  of  the  presentment. 

[Baylcfff  B. — There  was  no  inconsistency  there.  On 
the  face  of  the  declaration  the  time  was  rightly  aUeged. 
Lord  Lyndhurst,  C.  B. — The  Court  there  held,  that,  even 
on  special  demurrer,  the  day,  being  under  a  pidelicei,  was 
immaterial.] 

Archboldf  in  reply. — In  Bynner  v.  Russel,  there  was  no 
inconsistency  in  the  averment  of  time.  It  appeared,  that 
the  day  mentioned  was  Smutay;  but  the  plaintiff  was  not 
bound  to  that  day  on  the  trial,  and  it  was  perfectly  imma- 
terial. Buxton  V.  Nancolas  merely  shews  that  the  in* 
sensible  words,  ''the  said  Benfamin,**  might  be  rejected, 
there  being  words  suflBcient  without  them:  here,  a  day 
was  necessary,  because  the  £sict  is  traversable. 

Lord  Lynduurst,  C.  B. — ^This  objection  arises  upon 
special  demurrer;  the  averment  is  material,  and  therefore 
a  time  must  be  annexed.  The  allegation  of  the  day  when 
the  letters  of  administration  were  granted,  is  inconsistent 
with  the  time  when  the  testator  is  alleged  to  have  been 
alive.    We  must,  therefore,  consider  it  as  laid  wtthoot  a 

(«)  1  BiDf .  23;  7  Moorv,  26?. 
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£^ch,  rf  Pfeai,  exchange  in  writing,  and  directed  the  same  to  Mesurs.  Bar- 
^^.^IL^  clay  ^  Co.,  Bankers^  London,  and  thereby  required  the 
TmcKNEssc  gaij  Messrs.  Barclay  Sf  Co.,  three  months  after  date;  to 
Bromilow.     pay  to  the  plaintiffs  the  sum  of  &c. 

Tiiere  were  similar  counts  on  the  other  two  bills,  with 
the  money  counts.     Plea — Non  assumpsit 

At  the  trial  before  Vaughan,  B.^  at  the  London  Sit- 
tings in  Hilary  Term^  it  appeared  that  the  bills  in 
question  were  in  the  following  forms : — 

"  £58  10*.  Prescot  Pottery,  August  I,  1831. 

Three  months  after  date^  pay  the  executors  of  the  late 
Michael  Hughes,  Esq.,  Shordly  Hall,  the  sum  of  fifty*- 
eight  pounds,  ten  shillings^  for  value  received  in  clay. 

Thomas  Spencer  ^  Co. 
At  Messrs.  Barclay  ^  Co.,  Bankers,  London." 

(Indorsed) 
'*  Edward  James  Pemberton,  Executor  of  the  late  Michael 
Hughes,  Esq. 

Ashall  ^  Bromilow.'* 

-**  £25  Nalshaw  Moor,  near  Bolton,  Aug.  3,  1831. 

Three  months  after  date,  pay  Messrs.  Ashall  ^  Bromi' 
low,  slate  merchants^  the  sum  of  forty-five  pounds,  for 

value  received  in  slate.  Robert  Lord  j-  Co. 

At  Messrs.  Barclay  ^  Co.,  Bankersy  London."* 

(Indorsed)     "  Ashall  ^  Bromilow.''* 

"  £56  8*.      Gerard s  Bridge  Pottery,  \2th  Aug.  1831. 

Three  months  after  date,  pay  Messrs.  Clare  ^  Had- 
dock, Esqs.,  coal  proprietors,  the  sum  of  fifty*six  pounds, 
eight  shillings,  for  value  received  in  coal. 

Thomas  Lightfoot  ^  Co. 
At  Messrs.  Barclay  ^  Co.,  Bankers,  London.** 

(Indorsed) 
**  Per  pro.  Clare  §  Haddock,  William  Critchley. 

Ashall  %  Bromilow,** 
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The  plaintiffs  were  bankers  at  fVigan,  in  Lancashire.  ^<^*-  ^/  ^^^ 
The    three    bills    in   the    declaration    mentioned    were     v^^^^Z-^ 
brought  to  the  bank  by  one  of  the  sons  o(  Charles  Ashallt     Thicknessb 
on  the  11th,  18th,  and  19th  August,  respectively.     They     Bromilow. 
were  discounted  in  the  ordinary  course  of  business,  on 
the  credit  of  AshaU  %  Bromilow,  and  in  the  belief  that 
they  were  partners.     The  same  person  had  brought  se- 
veral bills  to  the  bank  to  be  discounted  previously,  which 
were    indorsed    similarly,    in    the   names    of .  Ashall  ^ 
Bromilow,  and  all  of  which  had  been  duly  taken  up  when 
due.     The  indorsements  were  the  writing  of  Ashall. 

The  defendant  and  Ashall  had,  for  upwards  of  ten 
years,  carried  on  a  slate  and  stone  quarry,  at  a  place 
called  Moss  Bank,  about  eight  miles  from  IVigan,  the 
entire  management  of  which  was  intrusted  to  Ashall, 
Bromiloto  having  seldom  been  seen  near  it.  Tiie  de- 
fendant kept  a  public  house,  and  was  the  underlooker 
of  a  neighbouring  colliery,  and  for  upwards  of  five  years 
last  past  had  resided  three  miles  from  the  quarry. 
AshalVs  son  proved  that  he  was  directed  by  his  father  to 
go  to  the  Wigan  Bank,  and  that  he  always  gave  the 
money  he  received  to  his  father,  that  he  had  seen  him  pay 
the  workmen's  wages  with  it,  and  that  he  had  no  reason 
to  suppose  but  that  all  of  it  had  been  laid  out  on  the  busi- 
ness of  the  quarry.  The  concern  was  in  the  habit  of  giv- 
ing credit  for  stone,  &c.,  and  used  bills  of  parcels  with 
printed  heads^  in  the  following  form: — 

"  Bought  of  Ashall  ^  Bromilow,  Moss  Bankf 
Stone,  Flag,  and  Slate  Dealers." 

The  quarry  was  a  very  extensive  one;  there  was  a  steam 
engine,  some  machinery,  and  upwards  of  twenty  workmen. 
Mr.  Pari,  the  plaintiffs'  attorney,  proved  that  the  plain- 
tiffs, having  discounted  several  other  bills,  more  recent 
than  those  now  sued  on,  had  reason  to  suppose  that  the 

G  G   2 
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^Pfc-flj  names  on  them  were  forged;  and  therefore  he  went  over 
to  the  quarry  on  the  ^th  of  October.  On  his  way,  he 
called  at  the  defendant's  house,  who  went  with  him;  and,  as 
Bromilow  they  proceeded,  something  was  said  as  to  the  liability  of 
the  defendant  for  the  bills  drawn  and  indorsed  hyAshaU: 
and  the  defendant  asked  how  far  he  should  be  liable  for 
AshalTs  conduct  ?  to  which  Mr.  Pari  answered,  that  he 
would  be  liable  as  partner  for  the  amount  for  which  the 
bills  had  been  drawn;  the  defendant  said,  it  would  be  a 
very  hard  case,  for  he  was  not  csLrrjing  on  the  business  on 
his  own  account,  but  only  as  trustee.  Mr.  Part  told  him, 
he  had  made  himself  responsible  by  permitting  his  name 
to  be  used;  the  defendant  said,  he  had  disliked  that  for 
some  time,  and  wished  to  have  had  it  altered.  Mr.  Part 
told  him  that  would  have  made  no  difference,  because,  if 
he  chose  to  carry  on  trade  as  trustee,  as  between  the 
public  and  himself  he  would  be  equally  liable.  They 
soon  afterwards  separated  in  search  of  Ashall,  but  met 
again  at  AshalFs  house  about  midnight  of  the  same  day, 
when  they  found  the  books  of  account  and  other  papers 
belonging  to  the  quarry,  most  of  which  the  defendant, 
took  away  with  him.  About  a  week  afterwards,  the  de- 
fendant read  to  Mr.  Part  an  extract  from  a  letter  in  his 
possession,  which  he  said  had  been  received  by  AshalTs 
wife  since  his  committal  to  Lancaster  Casfle,  and  said,  that 
Mrs.  Ashall  had  received  a  letter  from  her  husband,  re- 
questing the  defendant  to  raise  money  to  take  up  the  bills; 
and  he  made  no  observation  upon  it.  Mr.  Part  further 
proved,  that  he  had  reason  to  believe  that  the  prior  sig- 
natures on  the  bills  were  not  genuine.  The  names  were 
those  of  respectable  persons,  but  none  of  them  had  made 
any  payments ;  nor  were  the  plaintiffs  going  to  take  any 
proceedings  against  any  of  them.  Since  Ashalls  com- 
mittal the  defendant  carried  on  the  quarry  alone,  and  gave 
notice  to  all  the  debtors  to  pay  himself  only.     Proof  of 
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presentment  for  payment,  and  of  notice  of  dishonour,  was  ^ck,  of  PUat, 
given.  ^     ^ 

It  was  contended  at  the  trial,  that  the  defendant  was  Tuicknessb 
not  partner  with  AshaU:  that,  however,  was  ultimately  ad-  Bromilow. 
mitted;  but  it  was  urged  that  the  evidence  went  only  to 
prove,  that  the  defendant  and  Ashall  carried  on  a  slate 
quarry  together,  and  did  not  prove  a  general  partner- 
ship; and  that  such  connection  was  not  sufficient  to  give 
an  implied  authority  to  draw  bills;  and  that  it  was  neces- 
sary to  give  proof  of  the  defendant's  having  recognised 
AshalVs  drawing  bills,  on  the  authority  of  Dickenson  v. 
Valpy  (a).  The  learned  Baron  thought  that  there  was 
sufficient  evidence  of  such  recognition  to  go  to  the  Jury. 
It  was  also  objected,  that  none  of  the  bills  being  pay- 
able to  order,  each  indorsement  required  a  new  stamp, 
as  being  an  entirely  new  bill ;  and  that,  since  none  of  the 
indorsers  indorsed  to  order,  the  bills  could  not  be  trans* 
ferable  to  the  plaintiffs.  The  learned  Baron  left  two 
questions  to  the  Jury — First,  whether  the  defendant  and 
Ashall  were  partners;  secondly,  whether,  from  the  acts 
and  declarations  of  the  defendant,  they  were  satisfied  that 
he  had  given  either  an  express  or  implied  authority  to 
Ashall  to  draw  bills,  and  had  from  time  to  time  recognised 
such  authority. 

The  Jury  found  for  the  plaintiffs,  saying  they  were 
quite  satisfied  as  to  the  partnership,  and  the  implied 
authority  given  by  the  defendant ;  and  that  he  must  have 
known  of  what  Ashall  had  'been  doing.  The  verdict  was 
taken  for  the  amount  of  the  principal  only. 

In  Hilary  Term,  Wightman  obtained  a  rule  nisi  for  a 
nonsuit,  or  a  new  trial,  on  the  ground  of  misdirection,  and 
the  verdict  being  against  evidence. 

{a\  10  Barn.  &  Cress.  128;  6Man.&Ry.  126. 
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Exch.  of  Pleas,       Thc  Court  HOW  Called  upon — 
1832.  ^ 

thicknesse  Wightman  arid  Tamlinson  to  support  the  rule. — There 
Brumilow.  was  no  sufficient  evidence  of  recognition  by  the  defendant 
of  AshalPs  drawing  bills.  Part  supposed  that  the  fact  of 
the  defendant  and  AshaU  being  partners  was  sufficient  t6 
raise  the  liability  of  the  defendant;  and  his  conyersatioli 
with  the  defendant  proceeded  on  that  supposition.  The 
bills  of  parcels  were  made  out  in  the  name  of  AshaU  ^ 
Bromilow;  and  when  Pari  spoke  of  the  use  of  bis  name, 
he  meant  as  a  partner  (i.  e.)  in  the  head  of  the  bills  of  par- 
cels.    Part  said  he  would  be  liable  as  partner. 

[Ba^leyy  B. — The  defendant  did  not  put  that  point  at 
the  trial,  and  the  money  raised  by  the  bills  was  applied  to 
the  use  of  the  partnership.  Suppose  one  of  two  partners, 
it  being  necessary  for  the  trade,  borrows  money  and  ap- 
plies it  to  the  trade,  is  the  lender  to  act  at  his  peril  when 
he  lends?] 

There  was  no  proof  of  necessity. 

[Lord  Lyndhursty  C.  B. — Is  it  not  a  primd  facie  case? 

Bayley^  B. — The  money  was  borrowed  for  partnership 
purposes,  and  applied  to  them.  Has  not  a  partner  a  right 
to  borrow  money  for  the  partnership?] 

A  mining  partnership  does  not  confer  on  one  partner 
a  right  to  raise  money  by  bills  or  loans.  Dickenson  v. 
Valpy  (a). 

[Bayley^  B. — That  was  not  a  common  partnership.  It 
was  the  case  of  a  mining  company,  in  which  there  were 
directors  and  shareholders;  the  question  was,  whether  a 
bill  not  drawn  by  one  partner  on  another,  but  by  an  agent 
on  the  company,  would  bind  shareholders  and  directors. 
The  Court  took  a  distinction  between  ordinary  partner- 
ships and  mining  companies.     There  were  directors  in  the 

(«)  10  Barn.  &  Cresg.  128;  5  Mim.&Ry.  126. 
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company  by  whom  alone  money  ought  to  have  been  raised.  Exch.  of  piwt, 

1832 

JLord  Lyndhurst,  C.  B. — This  was  an  extensive  concern,  ^ 

the  business  was  carried  on  as  a  trading  firm  under  the  Tuicknessb 
name  of  Ashall  ^  Bromilow,  and  bills  of  parcels  were  Bromilow. 
made  out  in  the  same  way.] 

According  to  the  judgment  of  Mr.  Justice  Littledale, 
in  Dickenson  v,  Vatpy,  some  evidence  of  the  nature  of  the 
company  should  be  given  to  shew  that  it  was  necessary 
that  bills  of  exchange  should  be  drawn  for  the  purposes 
of  the  concern. 

The  want  of  a  stamp  is  fatal,  and  equally  so  whether 
the  prior  indorsements  be  forged  or  genuine,  because  in- 
dorsing is  the  making  of  an  entirely  new  bill. 

[Bayley,  B. — If  the  prior  indorsements  are  forgeries, 
there  was  no  bill  before  the  indorsement  by  Ashall,  and 
only  one  stamp  can  be  necessary.] 

The  forgery  is  also  fatal;  a  plaintiff  can  never  recover 
in  respect  of  a  transaction  which  amounts  to  a  felony, 
until  it  has  been  made  the  matter  of  judicial  investigation; 
and  the  case  is  the  same  when  the  plaintiff  endeavours  to 
recover  against  one  who  is  jointly  liable  with  the  felon. 
Lord  Tenterderis  judgment  in  Stone  v.  Marsh  (a),  is  ap- 
plicable  to  this  point. 

[Lord  Lyndhursty  C.  B. — In  the  transaction  between 
these  parties  there  is  no  felony  proved.  Bay  ley,  B. — 
There  is  not  the  least  evidence  to  shew  that  Ashall  had 
committed  a  forgery.  The  bills  may  be  not  genuine,  and 
yet  have  been  put  into  AshalPs  hands,  he  not  knowing  of 
the  forgery.  If  the  case  fail  on  the  bill,  cannot  the  plain- 
tiff recur  to  the  consideration?  If  a  partner  borrow  mo- 
ney in  the  partnership  name,  is  the  lender  to  prove  that  the 
money  is  applied  to  partnership  purposes?] 

This  is  not  the  case  of  a  loan,  but  a  discount;  and  if  it 

{a)  6  Barn.  &  Cress.  564;  8  Dowl.  &Ry.  71- 
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^^^\u'o<f^^**  ^^  ^  ^^^^  of  discount  once,  it  continues  so  tbroughouty  not- 
v^^^^^^'  withstanding  the  use  to  which  the  money  may  be  applied. 
Thicxnrsse  "  A  discounter  makes  a  purchase  of  the  bill,"  per  Bayleff, 
Bromilow.     J.,  in  Emit/  V.  Lye  (a). 

[Bai/ley^  B. — A  discounter  of  a  bill  cannot  treat  it  as  a 
loan,  so  far  as  to  call  on  one  whose  name  is  not  on  the 
bill,  but  is  confined  to  those  whose  names  are  on  it.] 

The  Court  having  desired  to  hear  the  counsel  for  the 
plaintiffs,  the  case  stood  over  until  this  term. 

Follett  and  Cowlings  for  the  plaintiffs. — The  defendant, 
in  his  conversation,  must  have  meant  bills  of  exchange. 
The  conversation  turned  on  those  only,  and  bills  of  par- 
cels were  never  mentioned  until  afterwards,  when  Part 
and  the  defendant  met  at  AshalFs  house.  If  ^^Aatf  had  no 
power  to  draw  bills  in  the  partnership  name,  and  had  only 
forged  the  defendant's  name,  he  would  never  have  written 
to  the  defendant  to  request  him  to  take  up  the  bills.  The 
jury  were  well  warranted  in  their  verdict;  the  defendant 
lived  for  several  years  in  the  neighbourhood  of  the  mine; 
and,  since  the  circulation  of  the  country  is  usually  by  bills, 
it  is  to  be  presumed  that  the  defendant  and  Ashall  meant 
to  carry  on  their  business  in  the  same  way.  As  to  the 
stamps,  it  is  immaterial  whether  the  bills  are  good  or  not, 
as  the  plaintiffs  are  entitled  to  recover  for  the  considera- 
tion, as  there  was  an  immediate  privity  between  the  plain- 
tiffs and  defendant.  Every  indorsement  is  a  new  drawings 
in  ordinary  cases,  as  to  all  subsequent  holders  (6);  where- 
as, here,  it  is  only  so  as  to  the  immediate  parties;  and  the 
common  case  is,  therefore,  stronger  than  the  present,  as 
to  the  necessity  of  a  new  stamp ;  besides,  in  order  to  re- 
quire a  new  stamp,  the  bill  must  not  only  be  a  new  one 
as  to  certain  purposes  or  persons,  but  for  all. 

(a)  16  East,  7.  (b)  1  Salk.  132. 
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[Bayley,  B. — On  this  point  the  forgery  seems  in  favour  ^*ch.  of  Pieat, 
of  the  plaintiflTs.]  ^ 

The  King's  Bench  decided  in  the  recent  case  of  Ducar^     Thicknesse 
reyy.  Gill,  that  the  discounter  of  a  bill  might  recover  for      Bromilow. 
the  consideration  without  regard  to  the  bill  itself.    The  rule 
as  to  forgery  only  applies  where   the  forgery  was   the 
foundation  of  the  action^  and  here  it  was  not.     The  in- 
dorsement of  Ashall  %  Bromilow  was  the  foundation  here^ 
and  the  other  indorsements  were  prior  to  it;  the  proof  of 
them  made  no  part  of  the  plaintiffs*  case.     In  Tatlock  v. 
Harris  {a),  the  defendant  had  accepted  a  bill,  where  the 
names  of  the  payee  and  first  indorser  were  forgeries,  and 
with  knowledge  of  that  fact.     Proof  of  the  signature  of 
the  payee,  or  of  its  being  a  forgery,  was  there  essential  to 
the  plaintiff,  it  made  part  of  his  case,  and  the  forgery  was, 
therefore,  more  the  foundation  of  the  action  in  that  case 
than  in  the  present,  and  yet  the  plaintiff  was  held  entitled 
to  recover  for  the  consideration.      That   case,  and  the 
others  about  the  same  time,  which  arose  out  of  the  bank* 
ruptcy  of  Gibson  ^  Co.,  shew  that  when  money  has  been 
received,  it  may  be  followed  and  recovered  in  whose  hands 
soever    it    be,  notwithstanding   there  may  have  been  a 
forgery  in  the  case.     Now,  here,  the  plaintiffs  relied  on  the 
common  counts,  and  took  a  verdict  for  the  principal  only, 
without  interest.     If  it  were  necessary,  it  might  be  con- 
tended that  the  partnership  of  the  defendant  with  Ashall 
would  alone  confer  upon  the  latter  an  authority  to  draw 
bills,  or  that  at  all  events  the  business  was  sufficiently  a 
trade  for  the  purpose.     In  Harrison  v.  Jackson  (i).  Lord 
Kenyon  says  generally,  that,  "  in  mercantile  transactions 
in  drawing  and  accepting  bills  of  exchange,  it  never  was 
doubted  but  that  one  partner  might  bind  the  rest." 
They  were  then  stopped  by  the  Court. 

(u)  3  Term  Rep.  174.  (//)  7  Term  Rep.  210. 
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^«^*:  y/^««»       Lord  Lyndhurst,  C.  B. — I  am  of  opinion  that  there 
v..^^,...../     ought  to  be  no  new  trial.    The  first  question'was,  whether 
TBICKMB88E    there  had  been  an  authority  given  by  the  defendant  to  in- 
Bromilow.     dorse  these  bills.    I  think  the  jury  have  drawn  the  right 
conclusion  from  Mr.  Parts  evidence^  and  that  all  the  facts 
of  the  case  are  consistent  with  that  conclusion,  and  would 
be  inconsistent  with  any  other;  when  the  defendant  said 
he  had  disliked  that,  and  wished  to  have  had  it  altered,  he 
must  have  meant  the  bills  of  exchange.    The  conversation 
related  to  bills  and  to  bills  only.    It  is  impossible  to  re- 
concile AshaWs  conduct,  in  writing  to  BromUow  to  request 
him  to  take  up  the  bills,  in  any  other  way  than  by  suppos* 
ing  that  the  defendant  knew  of  his  drawing  bills.     It  is 
impossible,  consistently  with  such  conduct,  to  suppose 
that  there  was  no  authority. 

As  to  the  stamps,  it  is  unnecessary  to  consider  them. 
AshalTs  son  went  to  the  bank  and  received  the  money  on 
the  partnership  account,  and  Ashall  applied  it  to  the  busi- 
ness. As  to  the  forgery,  there  is  no  evidence  of  it;  and, 
therefore,  I  think  that  there  is  no  ground  for  a  new  trial  on 
any  of  the  three  points. 

Bayley,  B. — I  am  of  the  same  opinion.  The  business 
was  carried  on  by  Ashall  %Bromilow;  they  were  trustees, 
but  still  they  might  carry  it  on  so  as  to  make  each  other 
liable  for  the  amount  of  money  applied  to  the  business, 
and  one  might  give  another  authority  to  raise  money. 
Here,  Ashall  was  in  the  habit  of  indorsing  bills  in  the  names 
of  Ashall  %  Bromilow;  Bromilow  suffers  this  and  enables 
him  to  hold  them  out  to  the  world  as  liable  on  the  bills. 
Mr.  Part's  evidence  shews  that  he  must  have  been  aware 
of  it.  The  money  was  applied  to  the  trade ;  there  is  posi- 
tive evidence  of  that ;  and,  therefore,  1  think  that,  inde- 
pendent of  the  questions  of  stamps  and  forgery,  the  de- 
fendant is  liable. 
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Vaughan,  B.,  concurred.  Exch,  of  PUas, 

1832. 

BoLLAND,  B.— Though  I  have  not  heard  the  whole  of  Thicinesse 
the  argument,  yet  I  have  heard  sufficient  to  day  to  satisfy  Bromilow. 
me  that  the  verdict  is  right.  Parfs  evidence  is  conclusive 
that  the  defendant  was  cognizant  of  AshalPs  drawing  bills. 
I  do  not,  however,  go  the  length  of  deciding,  nor  is  it  ne- 
cessary to  do  so,  that  all  merchant-partners  have  an  im- 
plied authority  to  bind  each  other  by  bills  of  exchange  in 
all  cases.  I  do  not  go  the  length  that  has  been  contend* 
ed  for,  that  if  two  men  carry  on  business  together  there  is 
an  implied  authority  to  draw  bills.  But  here,  the  defen- 
dants were  proved  to  have  received  the  money. 

Rule  discharged. 


Farmer  t?.  Stanford. 

On  motion  by  Bushy  to  order  the  sale  of  issues  returned  where  a  plain- 
by  the  sheriff  on  a  distringas,  which  had  been  sued  out  o^'grof  the  *" 
by  the  plaintiff  under  the  old  common  law  practice,  on  a  Court,  sued  out 

,.  11       11.        1  nil*  dittringat  on 

service  of  a  ventre  jactas,  at  the  dwelling-house  of  the  de-  a  venire  served 
fendant.     The  Court  refused  the  application,  saying  that  SouMonhc"dll 
they  were  not  satisfied  that  the  statutes  (a)  did  not  apply  5f"*^"*'i^®, 

•^     ,       ,  ,  ^  ^  ^^  ^    Court  refused  a 

to  a  distringas  upon  a  venire;  and  that  they  would  not,  by  rule  for  sale  of 

ordering  the  sale  of  the  issues,  sanction  the  course  taken  turned  by  the 

by  the  plaintiff  in  issuing  the  process  himself,  without  *^*^"^' 

having  recourse  to  the  plain  course  pointed  out  by  the 

statute  7  &  8  Geo.  4. 

Rule  refused  (6). 

(a)  61  Geo.  3,  c.  124,  s.  2,  and      C.  &  J.  648,  and  Watwu  v.  Locke, 
7  &  8  Geo.  4,  0.  71,  8.6.  2  C.  &  J.  203. 

ih)  Sec  Fennel  v.  Kitigaton,  1 
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Revenuei 

^    ^     .  /w  re  Bruce. 

Property  in  this  X  HE  common  rule  having  been  obtained  by  Amos^  under 
inl^^l  fote^'  the  Statute  48  Geo.  3,  c.  99,  s.  2,  calling  upon  the  executors 
abr^**Md  ap.  ^^  ^'  ^'  ^^ce  to  account  and  pay  the  legacy  duty,  cause 
poinuan  Bn-     was  shcwn  upon  an  affidavit,  which  disclosed  the  following 

glith  executor, 

and  bequeaths     factS  : — 

^te^  is  noTii-      **  By  a  decree  made  on  the  hearing  of  a  cause  depending 

able  to  legacy     jn  ^1^^  fjigh  Court  of  Chancery  in  England,  bearing  date 

A  testator,      the  7th  day  of  Juli/,  1827,  it  was,  amongst  other  things, 

A.D.i764,went  Ordered  that  it  should  be  referred  to  the  Master  in  rota- 

whwl^an^or  *'^"»  ^^  ^^^^  ^^  account  of  the  personal  estate  of  Bruce 
for  the  purposes   not  specifically  bequeathed,  possessed  by  the  defendants 

of  education,  ^  J        ^  «  i  • 

and,  after  he  had  Bailderson,  Mackillop,  and  Shoolbred,  his  executors; 
jority  in  178?,^'  ^"^  '^  was  ordered  that  the  said  defendants,  the  executors, 
sailed  for  India,  ghould  be  at  liberty  to  propose  any  person  or  persons 

descnbing  him-  j  r      r  ^     r  tr 

self  in  the  ship's  respectively  resident  in  the  East  Indies  and  in  North  Ame* 
Amencan;  he  Tfca,  to  take  out  administration  with  the  will  annexed  to 
3ia^irty*yeara  ®*^^^  testator's  effects  in  those  countries  respectively;  and 
when  he  return-  Jt  was  ordered  that  the  said  defendants,  the  executors, 

ed  to  Europe, 

leaving  the  bulk  should  be  at  liberty  to  appoint  such  person  or  persons  as  the 
in  ^ewo/^^aud  Master  should  approve,  to  prove  the  said  testator's  will,  or  to 
afterwards,  hav-  obtain  letters  of  administration  of  the  effects  of  the  said  tes- 

mg  been  in  Ame- 
rica, visited        tator  in  America  and  the  East  Indies  respectively,  and  to 

land,  and  the  collect  and  get  in  the  outstanding  personal  estate  of  the  said 
hr/eturned  uf''  ^^stator  in  the  East  Indies  and  North  America  respectively ; 
Jmerica,  enter-  and  such  pcrson  and  persons  was  and  were  to  be  answerable 

ed  into  agncul-      «  , 

turai  pursuits  for  what  he  or  they  should  receive  in  respect  thereof;  and 
tinued  to  draw  ^^  pay  the  same  to  the  said  defendants  the  executors  as  the 
his  property  to    g^me  should  be  received ;  and  the  said  defendants  were  to 

tnat  country  un- 
til his  death  at     pass  their  accounts  before  the  said  Master,  and  to  pay  the 

New  York  in         it  i_ii-iin 

1826:— «ir«,      balances  that  should  be  from  time  to  time  reported  due  from 

^^merica^'^i^^  ^'^^^  '"^^  ^^^  ^^^^'  ^^'^  the  privity  of  the  Accountant  Ge- 
^«"'  neral,  to  be  placed  to  the  credit  of  the  cause,  subject  to  the 

further  order  of  the  Court.     On  the  hearing  of  the  cause 
for  further  directions  on  the  Master's  general  report,  on  the 
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4th  day  o{  February^  1831,  it  was,  amongst  other  things, 
ordered  that  the  Bank  Annuities  therein  mentioned,  stand- 
ing in  the  name  of  the  Accountant-General  in  trust  in 
the  cause,  should  be  sold,  and  that  the  monies  to  be 
produced  by  such  sale  should  be  apportioned  and  paid 
amongst  the  several  legatees  mentioned  in  the  second 
schedule  to  the  Master's  report,  whose  legacies  had  not 
been  paid  according  and  in  proportion  to  the  amount  by 
said  report  reported  due  to  them  respectively.  The 
funds  directed  by  said  last-mentioned  order  to  be  sold, 
had  been  sold,  and  the  same  produced  the  sum  of 
33,975/.  28.  2d.,  which  had  been  apportioned  amongst  the 
legatees,  pursuant  to  the  said  order,  but  the  Accountant- 
General  declined  to  pay  the  apportioned  sums  to  the 
legatees  without  the  production  of  stamped  legacy  duty 
receipts,  or  a  certificate  from  the  comptroller  of  the 
legacy  duties,  that  no  duty  was  claimed  on  the  legacies 
in  respect  whereof  the  sums  apportioned  were  payable. 
The  father  of  the  testator  Bruce  was  born  in  Scotland,  and 
went  in  his  youth  to  North  America,  where  he  fixed  his 
permanent  residence,  and  married  an  American  woman. 
The  testator  Bruce  was  the  issue  of  that  marriage,  and 
was  born  in  the  state  of  Mart/land,  in  America,  in  or 
about  the  year  1764;  and  the  father  and  mother  of  the  said 
testator  continued  to  reside  in  Mart/land  to  the  time  of 
their  respective  deaths.  The  testator  was  sent  to  Scotland 
for  his  education,  when  a  boy,  and  much  under  the  age  of 
twenty-one  years,  and  was  educated  there  under  the  care 
of  his  paternal  grandmother.  In  or  about  the  year  1788, 
the  testator  sailed  to  the  East  Indies,  and  was  stated  in  the 
ship's  books  to  be  an  American,  and  continued  in  India 
iintil  in  or  about  the  year  1818,  during  which  period  he 
was  engaged  in  mercantile  pursuits  there  on  his  own  ac- 
count, but  had  not  and  did  not  hold,  during  his  residence 
in  India,  any  place  or  appointment  under  his  Britannic 
Majesty,  or  the  East  India  Company.     In  or  about  the 
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In  re 
Bruce. 


BUUCB. 
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Bevenue,  ycar  1818,  the  testator,  having  acquired  a  large  property, 
^  ^^'^  came  to  Europe,  leaving  the  greater  part  of  bis  property 
In  ra  80  acquired  in  Bengal;  and,  soon  after  his  return  to  Ew 
rope,  proceeded  to  the  United  States  of  America^  to  see 
his  family  and  property  in  that  country  left  him  by  bit 
father.  He  came  from  America  to  this  country  with  the 
intention  of  visiting  several  places  in  Scotland  Sind  England, 
and  on  the  Continent  of  Europe,  and  for  the  purpose  pf 
making  arrangements  for  the  removal  of  part  of  bis  pro* 
perty  to  America;  and,  op  his  final  return  to  America,  in  or 
about  the  year  1824,  be  commenced  drawing  bis  property 
to  the  United  States,  and  continued  doing  so  till  the  time 
of  his  death,  which  took  place  on  the  23rd  of  December, 
1826,  at  New  York,  where  he  resided  and  had  embarked 
in  agricultural  pursuits.  The  testator,  in  his  will,  bearing 
date  the  19th  day  of  December,  1836,  describes  himself 
as  Charles  Key  Bruce,  late  of  Calcutta,  now  of  Riekr 
mond,  county  and  state  of  New  York;  and  always  con- 
sidered himself  to  be  an  American,  and  not  a  British 
subject,  and  was  domiciled  in  America  at  the  date  of  his 
will  and  of  his  death.  The  testator,  by  his  will,  be* 
queathed  legacies  to  a  considerable  amount  to  legatees, 
some  of  whom  resided  and  now  reside  in  Great  Bri^ 
tain,  bdng  the  legacies  in  respect  of  which  the  said 
sum  of  33,075/.  2s.  2d.  had  been  apportioned  as  above* 
mentioned,  and  including  legacies  to  the  executors,  and 
also  to  persons  who  resided  and  now  reside  in  Ind&a  and 
in  America;  and  directed  the  residue  of  his  estate  to  be 
divided  among  all  the  said  legatees  in  the  same  propor- 
tions as  their  original  shares,  and  appointed  as  bis  execu- 
tors persons  resident  in  England.  The  testator,  at  the 
time  of  his  decease,  had  standing  in  his  name,  in  the  British 
funds,  1,111/.  4«.  2d.  81.  per  cent.  Consols;  500/L  3L  lOs. 
per  cent.  Reduced  Annuities ;  and  521.  Long  Annuities* 
The  will  was  proved  by  the  executors  in  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury,  and  probate  duty 
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paid  to  cover  effects  not  exceeding  10,000/.  in  that  pro- 
vince. The  above-mentioned  suit  was  instituted  by  cer- 
tain of  the  legatees  resident  in  England  and  Scotland^ 
for  an  account  and  administration  of  the  testator's  estate, 
and  the  decree  before  stated  was  pronounced  on  the 
hearing  of  the  cause.  Pursuant  to  the  said  decree,  the 
Master,  by  his  report,  bearing  date  the  31st  otJuly,  1827, 
certified  that  he  had  approved  of  certain  persons  to  take 
out  administration  with  the  will  of  the  testator  annexed,  in 
India^  and  by  his  said  report,  bearing  date  said  3 1st  day  of 
c7ti/y,  1827,  also  certified  that  he  had  approved  of  certain 
persons  to  take  administration  with  the  will  annexed  to 
the  testator's  effects  in  North  America,  and  also  to  prove 
the  testator's  will,  or  to  obtain  letters  of  administration  of 
the  effects  of  the  testator  in  North  America.  The  only 
property  of  the  testator,  in  Great  Britain,  consisted  of  the 
said  1,111/.  4«.2c/.  SI. per  cent.  Consols;  500/.  31.  lOs.  per 
c^9i/.Reduced Annuities ;  and  52/.  Long  Annuities;  standing 
in  his  name  in  the  books  of  the  governor  and  company  of 
the  Bank  of  England,  and  of  a  sum  of  6/.  11^.  9d.,  being 
the  balance  of  an  account  with  Messrs.  Sir  William  Cur- 
tis %  Co;  and  of  several  bills  of  exchange  remitted  from 
India,  amounting  to  6,282/.  3^.  The  attornies  appoint- 
ed by  the  executors  in  the  East  Indies,  under  the  pro- 
bate of  the  testator's  will  granted  there,  got  in  effects  to 
the  amoant  of  30,000/.,  or  thereabouts,  which  arose  from 
the  sale  of  personal  property  in  that  country,  and  which 
was  remitted  to  the  executors  in  England,  and  by  them 
paid  into  the  Bank  with  the  privity  of  the  Accountant- 
tj^eneral  of  the  Court  of  Chancery,  to  the  credit  of  the 
said  cause.  The  testator's  property  in  America  in  lands, 
American  stock,  and  debts  owing  to  him,  amounted  to  the 
sum  of  23,000/.,  or  thereabouts,  of  which  no  part  had 
been  remitted  by  the  attornies  there.  The  administrators 
in  the  Ectst  Indies,  and  in  America,  paid  the  several 
legacies  bequeathed  by  the  testator  to  persons  resident  in 
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those  countries;  and  the  funds  possessed  by  the  testator 
in  England,  and  the  monies  remitted  from  the  Eati  Indies, 
having  been  transferred  and  paid  totheAccountant-Gene- 
ral  of  the  Court  of  Chancery,  the  same  produced  the 
said  sum  of  33,975/.  2s»  2d.  apportioned  amongst  the 
several  legatees  in  EngUmd  and  Scotland,  as  above- 
mentioned." 

Jervis  and  fFigram  shewed  cause.  The  liability  of 
the  testator's  personal  estate  to  legacy  duty  must  depend 
upon  the  domicile  and  character  of  the  testator,  and 
cannot  be  regulated  by  considerations  incident  to  the  char- 
acter of  the  legatees,  and  the  local  situation  of  the  pro- 
perty, or  by  circumstances  attaching  to  the  personal  re- 
presentative; for  these  latter  are  capricious  and  uncer- 
tain, and  afford  no  definite  rule  by  which  the  Court  can 
be  guided  in  the  construction  of  the  statute.  On  the 
other  band,  the  domicile  or  character  of  the  testator  gives 
a  clear  rule  by  which  to  ascertain  whether  each  particular 
case  is  one  in  which  the  legislature  intended  that  the  duty 
should  be  imposed. 

It  may  even  be  contended,  that  the  testator  was  an  Ame- 
rican  subject,  but  it  is  quite  clear  that  his  domicile  was  in 
America.  Maryland  was  ihe/orum  originis  of  the  testa- 
tor, it  was  not  only  his  domicile  of  origin,  but  the  domi- 
cile of  his  parents,  who  lived  and  died  there.  Upon 
this  subject,  Lord  Alvanley,  then  Master  of  the  Rolls, 
says,  in  the  case  of  Somerville  v.  Somerville  (a) — "  The 
third  rule  I  shall  extract  is,  that  the  original  domi- 
cile, or,  as  it  is  called,  the  forum  originis,  or  the  domi- 
cile of  origin,  is  to  prevail  until  the  party  has  not  only 
acquired  another,  but  has  manifested  and  carried  into 
execution  an  intention  of  abandoning  his  former  domicile 
and  taking  another  as  his  sole  domicile.     I  speak  of  the 


(a)  5  Ves.  787. 
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domicOe  of  origiD  rather  than  that  of  birth,  for  the  mere  ac- 
cident of  birth  at  aoj  particular  place  cannot  in  any  degree 
afiect  the  domicile.  I  have  found  no  authoritv  or  dictum 
that  gives  for  the  purpose  of  succession  any  effect  to  the 
place  of  birth.  If  the  son  of  an  EngUshman  is  bom  upon 
a  joamej  in  foreign  parts,  his  domicile  would  follow  that 
of  his  father.  The  domicile  of  origin  is  that  arising  from 
a  man*s  birth  and  connections.^ 

It  is  true  that  the  testator  in  this  case  was  sent  to  Scot- 
land when  a  boy,  for  the  purpose  of  education ;  but,  during 
a  state  of  pupillage,  he  could  acquire  no  domicile  of  his  own, 
for  no  domicile  can  be  acquired  till  a  person  is  sal  juris  (a). 
After  that  period,  he  remained  in  Scotland  or  England  till 
he  was  twenty-four  years  of  age,  but  that  circum>tance  would 
confer  no  domicile;  for,  according  to  Brissonims{b) — ''  Xon 
domdeilitam  M  qmis  AaAere  imtclligitur  ubi  studiorttm  causa 
habitat,  nisi  decern  annis  transaciis  eo  loco  sibi  sedes  con- 
siiiueritJ"  He  then  sailed  for  India,  describing  him- 
self in  the  ship's  books  as  an  American.  And  though 
be  remained  in  India  for  a  length  of  time,  he  did  not 
thus  lose  his  domicile  of  origin,  which  remains  until  there 
is  an  intention  manifested  of  abandoning  it  and  taking 
another.  His  subsequent  conduct,  his  return  to  Ame- 
rtcot  his  residence  in  New  York,  where  he  embarked  in 
agricultural  pursuits,  and  his  description  of  himself  in 
his  will,  clearly  manifest  no  such  intention,  and  satisfy 
the  civil  law^definition  of  domicile — "  Ubi  quis  larcm  re^ 
mmque  ac  fortunarum  suarum  summam  conslituit,  unde 
rursus  nam  sit  discessurus  si  nil  atocet  [c)." 

The  place  of  the  tesUtors  death  is  also  entitled  to 
consideration,  and  was  much  relied  upon  in  Somertille 
v,  SomervUle;  for,  though  the  place  of  death  is  nothing, 

(a)  Per  Lord  Alvanley  in    S>-      vcrbo  Domicilium. 
mervilic  v.  SommilU,  5  Wi  7^7-  i<,  Cod-  lib-  10,  tit.  39,  I.  7- 

(Jb)  De  Verhorum  Sigmific^tiont, 
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whether  the  testator  had  an  Indian  domicile,  while,  in  the 
latter,  the  testator  died  in  his  passage  to  this  country; 
and  in  both  there  is  this  main  distinction,  that  the  testa- 
tors were  British  subjects. 

Amos,  contra* — It  may  be  admitted,  that  the  domicile  of 
origin  of  the  testator  was  in  America;  and  it  cannot  be 
denied,  that  the  domicile  of  origin  will  not  be  changed  by 
the  party  leaving  it,  and  going  to  another  country  for 
the  purpose  of  education;  but  when  the  deceased  went 
to  India,  and  accumulated  his  fortune  there,  and  resided 
in  India  from  the  year  1788  to  the  year  1818,  he  acquired 
a  substitutionary  domicile,  a  domicile  in  India  in  lieu  of 
his  domicile  by  origin  in  America.  Upon  that  point  the 
case  of  Bruce  v.  Bruce  (c)  is  an  authority.  Lord  nurlow 
there  put  this  question — A  British  man  settles  as  a  mer- 
chant abroad,  he  enjoys  the  privileges  of  the  place,  he 
may  mean  to  return  when  he  has  made  his  fortune,  but,  if 
he  dies  in  the  interval,  will  it  be  maintained  that  he  had  a 
domicile  at  home?  Even  supposing  he  intended  to  return 
home  during  the  time,  if  he  died  abroad  he  would  be  con- 
sidered to  have  been  domiciled  abroad.  Then,  having  been 
domiciled  in  India,  is  there  a  sufficient  weight  of  subse« 
quent  circumstances  to  create  a  substitutionary  domicile 
for  his  Indian  domicile?  There  is  some  evidence  tending 
that  way,  but  not  sufficient  to  satisfy  the  Court,  that  that 
domicile  so  acquired  in  India^  and  so  substituted,  and  there- 
fore doing  away  with  the  domicile  by  origin,  has  itself 
been  done  away  with. 

[Lord  Lyndhurst. — At  sixty  years  of  age  this  testator 

(a)  1  Price,  166.        (b)  7  Price,  660.        (c)  2  Bo«.  &  Pull.  229. 
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goes  to  New  York,  and  he  begins  drawing  his  whole  pro- 
perty into  that  country — he  lives  there  two  years  before 
his  death,  and  engages  in  agricultural  pursuits,  is  that  not 
strong  evidence  to  shew  his  domicile?] 

It  is  impossible  to  say,  that  those  circumstances  are  not 
circumstances  of  weight,  tending  to  shew  that  his  second 
domicile  in  America  has  superseded  the  Indian  domicile; 
but  still  that  is  not  sufficiently  made  out. 

The  bulk  of  his  property  is  not  in  America  at  the  time, 
and  he  appoints  executors  out  of  that  country — these 
are  circumstances  which  go  to  shew,  that  he  had  not  fixed 
his  permanent  residence  in  America;  and  it  is  doubtful 
whether  the  circumstances  on  the  other  side  are  conclu- 
sive to  shew  that  he  had  abandoned  his  former  origin,  un- 
equivocally obtained  in  India. 

\Bayley,  B. — He  might  have  two  domiciles ;  he  might 
have  a  domicile  originally,  and  another  domicile  by  rea- 
son of  habitation  in  India  for  a  considerable  time.  But 
unless  he  had  abandoned  the  original  domicile,  his  having 
acquired  a  second  domicile  in  India  would  not  get  rid  of 
the  first  domicile.] 

But  assuming  the  testator  to  have  been  domiciled  in 
America,  still,  inasmuch  as  the  legacies  have  been  paid 
here,  and  an  appropriation  -  of  the  assets  has  been  made 
here,  the  legacy  duty  would  attach  upon  that  appropria- 
tion, wherever  the  domicile  of  the  deceased  was,  or  even 
supposbig  that  the  deceased  was  a  foreigner.  The  legacy 
duty  acts  impose  the  duty  in  the  most  plain  and  intelligi- 
ble way  that  it  can  be  imposed,  and  at  the  same  tim^ 
in  a  way  the  most  practicable  and  feasible  for  collecting 
the  duty.  They  impose  it  upon  the  payment,  upon  the 
appropriation,  upon  a  transaction  occurring  within  their 
own  jurisdiction,  upon  a  transaction  occurring  in  this  coun- 
try, by  which  an  individual  receives  a  benefit  conferred 
upon  him  under  the  laws  of  this  country.     Supposing  it 
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come  into  this  country  in  a  shape  to  be  administered^  and 
not  ah*eady  administered,  the  legacy  duty  would  be  pay- 
able. Ewing*s  case  has  been  misrepresented.  That  was 
not  determined  upon  the  ground  of  domicile.  The  legacy 
duty  was  not  payable  because  of  the  domicile,  but  it  was 
payable  on  account  of  an  act  done  in  this  country  by  the 
executors,  and  also  in  consequence  of  their  having  made 
warrants  of  attorney,  by  means  of  which  the  property  was 
transferred  to  the  legatee. 

[Bayley,  B. — I  think  it  was  considered  in  that  case, 
that  the  property  was,  to  all  intents  and  purposes,  Eng- 
lish property.] 

It  was  assumed,  that  if  it  was  the  executor's  property, 
there  had  been  an  administration  by  the  executor,  by  means 
of  the  act  of  making  the  warrants  of  attorney ;  but  in  that 
case  there  was  another  question,  which  did  not  arise  in 
any  of  the  former  cases  upon  this  subject,  which  was — Sup- 
posing the  executor  has  done  an  act  of  administration  here, 
was  it  the  property  of  the  executor  to  administer?  That 
depended  upon  two  questions— ;/?r«/,  whether  it  was  per- 
sonal property ;  and  secondly,  whether,  being  personal  pro- 
perty, it  followed  the  domicile,  and  therefore  belonged  to 
the  executor.  The  question  of  domicile  was  therefore  en- 
tered into,  with  a  view  of  ascertaining  whether  it  was  the 
property,  and  belonged  to  the  executor  to  administer,  for 
the  same  purpose  as  the  other  question  was  entered  into, 
whether  it  was  personal  property  or  not;  but  it  was  not 
said,  that  the  duty  was  imposed  there  in  consequence 
of  the  domicile  being  in  Effgland.  The  duty  was  im|>os- 
ed  in  consequence  of  an  act  of  administration  done  by  the 
executor,  in  consequence  of  the  warrant  of  attorney  being 
acted  upon  by  the  executor;  and  the  other  question  was 
merely  to  shew,  whether  the  property  belonged  to  the  ex- 
ecutor. The  Legislature  imposes  the  duty  upon  the  pay- 
ment, and  not  upon  notional  and  difficult  questions  of  do- 
micile, but  upon  the  plain  question  of  payment;  all  the 
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cases  are  clear  in  supporting  that  principle^  and  in  stating       Revenne, 
that  the  legacy  duty  is  payable  upon  the  appropriation, 
and  in  this  case  the  appropriation  has  been  made  in  this 
country,  and  therefore  the  duty  is  payable  upon  this  act 
of  appropriation,  whatever  the  domicile  may  be. 

Cur.  adv.  vulL 


Bayley,  B. — This  case  was  argued  before  the  Lord  Chief 
Baron,  who  is  necessarily  absent  from  the  Court,  but  con* 
curs  in  the  judgment  I  am  now  about  to  deliver. 

The  testator's  father  was  a  Scotchman  by  birth,  he  went 
when  young  to  America,  fixed  his  residence  there^  he  mar- 
ried there,  and  he  and  his  wife  lived  there,  till  he  and  she 
died.  He  was  born  in  Maryland  in  the  year  17(>4,  be 
was  sent,  when  he  was  a  young  man  under  twenty-one,  to 
Scotland,  and  in  1788  he  sailed  to  the  East  Indies,  and 
continued  there  till  1818,  a  period  of  about  thirty  years. 
In  1788,  when  he  went  out,  he  was  entered  in  the  ship's 
books  as  an  American,  In  1818,  he  returned  to  Europe^ 
leaving  the  greater  part  of  his  property  he  had  acquired 
there  behind  him  in  Bengal;  and  then  he  went  to  Ameri^ 
oa  to  see  his  family,  and  to  see  some  property  there  which 
his  father  had  left  him.  He  afterwards  \e(t  America,  to  visit 
different  parts  of  England,  Scotland,  and  the  continent^ 
and  to  make  arrangements  to  remove  part  of  his  property 
to  America;  and  on  his  final  return,  he  commenced  draw- 
ing his  property  to  the  United  States,  and  continued  to  do 
so  till  the  day  of  his  death,  which  was  the  23rd  of  Decem- 
ber, 182G;  on  which  day  he  died  at  his  residence  in  New 
York. 

He  describes  himself  in  his  will  as  "  late  of  Calcutta, 
and  now  of  Richmond,  in  the  county  and  state  of  Neiv 
York.''  By  his  will,  he  gave  legacies  to  persons  then  re- 
sident, some  in  Great  Britain,  some  in  India,  and  some  in 
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America.  He  left  personalty  in  E^glamd  under  lOflOOL, 
and  he  left  legacies  to  English  residents  to  a  considerable 
amount^  probably  an  amount  exceeding  30,000^9  becaoae 
there  is  now  appropriated  in  Chancer jf  a  fund  for  the 
payment  of  the  legatees  to  the  amount  o(SSfi75L  The 
probate  duty  has  been  paid,  and  a  bill  has  been  filed  by 
some  of  the  British  legatees  for  an  account;  83,975/.  has 
been  apportioned  between  the  British  legatees;  and  the 
question  is,  whether  the  legacy  duty  is  payable  upon  that 
sum:  and  upon  consideration  we  are  all  of  opinion  that  the 
legacy  duty  is  not  payable. 

Upon  the  facts  stated,  it  seems  to  us  to  be  clear  that  he 
was,  at  the  time  of  his  death,  a  citizen  of  the  United  Siaies, 
and  not  a  British  subject;  and  his  personalty,  wherever  si- 
tuated, was  to  be  deemed  not  British^  but  American  pro- 
perty, and  neither  himself  nor  his  property  were  liable 
generally  to  be  bound  by  British  statutes,  or  to  contribute 
to  the  support  of  the  British  Government.  He  was  bom, 
indeed,  in  what,  at  the  time  of  his  birth,  was  within  the 
British  dominions;  but,  upon  the  treaty  between  this 
country  and  the  United  States,  he  had  the  option  of  con- 
tinuing a  British  subject,  if  he  should  elect  Great  Britain 
as  his  country,  or  of  ceasing  to  be  a  British  subject,  and  be- 
coming to  all  intents  and  purposes  an  American;  and  it 
seems  to  us  that  he  made  his  election  for  the  latter.  In  1788, 
which  was  after  the  period  at  which  the  treaty  between 
this  country  and  the  United  States  took  place,  he  passed 
as  an  American,  he  was  so  entered  in  the  ship's  books,  he 
described  himself  as  an  American  in  his  will,  and  he  is  re- 
sident in  America  when  he  dies.  He  was  not  therefore 
liable,  nor  was  his  personal  property,  as  it  seems  to  us,  lia- 
ble to  the  statutes  of  this  realm.  The  acts  of  our  Parlia- 
ment were  not  binding  upon  him,  and  he  had  a  right  to 
transmit  the  personal  property  which  he  had  here  to  whom 
he  would,  free  from  every  British  burden. 
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Had  he  made  foreign  executorsi  and  given  no  legacies 
except  to  foreigners,  there  can  be  no  doubt  but  that  the 
executor  would  have  been  entitled  to  have  removed  the 
whole  of  the  property  from  this  kingdom,  and  to  have 
paid  the  foreign  legatees  in  full,  without  deduction,  subject 
to  no  burden  in  this  country,  except  the  single  burden  of 
the  probate  duty,  which  would  be  to  be  imposed  upon  his 
property  which  he  suffered  to  be  in  this  kingdom.  If  bis 
executors  had  been  foreigners,  or  if  the  legatees  had  been 
foreigners,  then  they  would  not  have  been  liable  to  the 
legacy  duty;  how  can  it  make  any  difference  that  the 
executor  is  a  subject  of  this  realm;  he  is  merely  the 
medium  by  which  the  property  belonging  to  the  testator 
is  to  be  distributed;  can  it  make  any  difference  that  the 
legatee  is  a  subject  of  this  kingdom  ?  If  the  legatee  had 
been  a  foreigner,  he  would  have  got  his  100  percent.;  and 
it  is  a  great  discouragement  against  a  testator  leaving  his 
property  to  a  British  subject,  that,  instead  of  leaving  him 
\Q0  per  cent.j  he  can  only  leave  him  90  per  cent.,  because 
the  residue  of  the  property  will  be  to  be  given  to  persons 
who  constitute  the  state  of  this  kingdom. 

Therefore,  upon  the  principle  that  he  is  not  a  British 
subject,  not  bound  by  the  laws  of  this  kingdom,  and 
that  he  is  entitled  to  consider  his  property,  though  lo- 
cally here,  as  not  being  British  property,  but  Ameri- 
can  property,  we  are  all  of  opinion,  that  the  legacy  duty 
in  this  case  is  not  payable;  and  the  circumstances  I  have 
mentioned  plainly  distinguish  this  case  from  the  authori- 
ties of  the  Attorney 'General  v.  Cockerell,  and  the  Attor- 
net/'General  v.  Beatson,  and  Logan  v.  Fairlie;  for,  without 
expressing  any  opinion,  with  reference  to  the  two  cases 
lately  decided,  whether  the  legacy  duty  would  or  would 
not  be  payable^  where  the  testator  was  a  British  subject, 
not  resident  in  Great  Britain  when  he  made  his  will,  and 
in  respect  of  property  which  he  happened  to  have  in  this 
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kingdom  at  the  time  when  he  made  his  will,  without,  I  say, 
expressing  any  opinion  upon  that  question,  we  are  of  opinion 
that  the  cases  of  the  Attorney -General  v.  Cockerell,  and 
the  Attorney-General  v.  Beatson,  and  Logan  v.  Fairlie, 
arc  distinguishable  in  this  respect — that  there  the  property 
was  the  property  of  British  subjects,  and  the  testators  in 
each  of  those  cases  were  resident  in  India^  and  they  were 
originally  British  born.  They  were,  therefore,  liable  to 
be  bound  by  all  acts  of  Parliament  sufficiently  compre- 
hensive to  include  them,  made  by  the  British  Parliament; 
and  that,  as  it  seems  to  us,  is  not  the  case  with  this  testa* 
tor.  The  legacy  duty  is  in  substance  a  burthen  upon  the 
testator's  property;  whereas,  if  he  were  not  to  be  bound  by 
the  laws  of  this  country,  every  100/.  which  he  proposed  to 
give  would  pass  into  the  hands  of  his  legatee,  whilst  a 
decision  that  his  property  was  liable  to  the  burdens  of 
this  kingdom,  would  prevent  any  English  legatee  from 
taking  more  than  90/.  That,  as  it  appears  to  us,  is  not 
the  principle,  and  would  be  inconsistent  with  the  prin- 
ciple upon  which  we  think  these  acts  of  Parliament  ought 
to  be  construed.  We  are  therefore  of  opinion,  that  the 
legacy  duty  in  this  case  is  not  payable,  and  the  rule  must 
be 

Discharged. 
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EjTch.  of  Pleas, 


Evans  v.  Morgan  and  Morris  and  Jane>  his  Wife. 


.Assumpsit  on  a  promissory  note  for  30/.,  made  by  piaintiff,  who 
defendant  Morgan  SLudJane  Morris  before  her  coverture,  ^"of^iifrde^' 
Plea — General  issue.  ceased  tenant 

of  a  farm,  re- 

At  the  trial  before  Bolland,  B.,  at  the  last  Spring  Assizes  mained  in  pos- 
for  the  county  of  Carmarthen^  the  facts  were  as  follows —  grandfather's 
Upon  the  death  of  the  plaintiff's  grandfather,  who  was  ^®?*^-    ^  ^^' 

*^  .  K****  ''**  made 

tenant  of  a  farm,   the  plaintiff,  who  had  resided  on  the  between  plaintiff 

n  .^1    i-  •        1    •  •  rill-  1  J    and  M'»  an  in- 

iarm  With  him,  remained  m  possession,     ihe  goods  and  coming  tenant, 
crops,  &c.,  on  the  premises  had  been  seized  for  rent;  but  J^^^^g"^*^,^!^ 
Davis,    the   steward  of    the   landlord,  said,   that  if  the  from  the  land- 
plaintiff  would  quit  immediately,  he  should  be  allowed  to  bargain  M.  was 
sell  the  crops,  manure,  &c.  to  the  incoming  tenant,  the  ^^ff^soiAorthe' 
defendant  Morgan,  who  had  taken  the  farm.     The  parties  crops,  manure, 

■^  ^  ^  *^       ^         &c.,to  be  secured 

accordingly  met  at  a  public-house,  and,  by  the  intervention  by  the  promis- 
o(  Davis,  the  plaintiff  and  Morgan  (as  the  incoming  tenant)  g^d  a  surety, 
came  to  an  agreement,  by  which  the  plaintiff  agreed  to  T^^^^^^^^^ 
sell   the   manure  and  crops   on  the  farm   for  30/.,  and  D.,  and  was  to 
Morgan  agreed  to  buy  the  same,  if  the  plaintiff  would  and  handed  over 
give  him  quiet  possession  of  the  farm  on  the  next  morn-  l^Jntiff  deHver- 
ini?;  and  the  plaintiff  was  to  pay  the  rent  of  1*.  a-week  edupthepos- 

®'  no  .  .  session  of  the 

to  Morgan  for  a  few  weeks,  during  which  he  was  to  con-  lands  on  the 

.  •  •  .  /*  ^1      1  next  mominff, 

tinue  in  possession  ot  the  house.  i,ut  he  was  to 

In  pursuance  of  this  agreement,  the  note  declared  upon  '^main  in  pos- 

*  .  session  of  the 

was  drawn  at  the  time  of  the  agreement  to  secure   the  house  for  a  few 
payment  of  the  30/.,  and  was  signed  by  Morgan,  and  by  of  L*a-wcek, 

to  be  paid  to 
M.  The  note 
was  accordingly  drawn  with  a  clause  of  attestation,  and  was  signed  by  M.  and  his  surety,  and 
handed  to  D.  The  next  morning,  upon  M.  and  D.  requesting  plaintiff  to  give  up  the  possession, 
he  refused  to  give  up  the  place ;  but  there  was  evidence  that,  on  that  day,  M.'s  cattle  were  on  the 
lands,  and  that  plaintiff's  were  not.  Plaintiff  kept  possession  of  the  house  for  three  weeks, 
when  he  was  turned  out  by  a  constable.  The  note  was  never  attested,  and  it  was  not  proved 
how  the  plaintiff  got  it  into  his  possession : — Held,  in  an  action  by  the  plaintiff  against  the  makers 
of  the  note,  that  a  jury  were  warranted  in  saying  that  the  bargain  had  been  complied  with  on 
the  part  of  the  plaintiff. 

In  an  action  against  husband  and  wife,  on  the  note  of  the  wife  made  dum  sola,  a  witness 
stated  that  he  knew  A,B.  (the  wife)  formerly,  and  had  heard  that  she  afterwards  married 
R.  F.  (the  husband).  The  witness  was  not  cross-examined: — Held,  sufficient  j>nfnd/ade  evidence 
of  marriage. 
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Exch,  qf  Pifot,    the  wife  of  Morris,  who  was  then  a  sinfi^Ie  woman,  as  surety 
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for  Morgan.  The  note  was  not,  however,  given  to  the  plain- 
tiff*, as  it  was  thought  that  he  might  keep  it  without  deliver- 
ing up  the  possession  of  the  farm,  according  to  the  agree- 
ment; but,  with  a  view  to  insure  his  giving  up  possession, 
the  note  was  given  to  Davis^  who  was  to  deliver  it  to  the 
plaintiff*  if  he  gave  up  the  possession  next  morning;  and 
he  was,  in  that  event,  to  attest  the  note. 

The  note  never  was  attested  by  Davis.  On  the  morn- 
ing after  the  agreement  the  plaintiff*  refused  to  give  up 
possession  of  the  place  to  Davis  and  Morgan,  who  went 
to  the  farm  to  demand  it  from  him.  A  witness  proved, 
however,  that  the  plaintiff**s  stock  were  not  on  the  farm, 
and  that  some  o(  Morgan's  cows  were  there  on  the  morn- 
ing in  question.  It  did  not  appear  by  what  means  the 
promissory  note  came  into  the  plaintiff**s  hands.  Three 
weeks  after  the  agreement,  the  plaintiff^,  who  kept  posses- 
sion until  that  time,  was  turned  out  of  the  house  by  a 
constable,  at  the  instance  of  the  landlord's  agent. 

The  only  evidence  of  the  marriage  of  the  two  defen- 
dants, Morris  and  his  wife,  was  that  of  a  person  who  did 
not  appear  to  be  related  to  them,  or  to  live  near  them,  or 
know  them  intimately;  and  he  proved  only  that  he  knew 
the  defendant,  Jane  Morris,  when  she  was  Jane  Rees,  and 
that  he  had  heard  that  she  had  since  married  Morris. 
This  witness  was  not  cross-examined. 

On  these  facts,  it  was  objected  that  there  was  no  suffi- 
cient evidence  of  the  marriage  of  the  defendants  Morris 
and  his  wife;  and  that  the  plaintiff*  could  not  recover,  as  the 
note  was  to  be  delivered  on  a  condition  which  bad  not 
been  performed  on  the  part  of  the  plaintiff* 

The  learned  Baron  gave  the  defendant  leave  to  move 
to  enter  a  nonsuit,  and  left  it  to  the  jury  to  say  whether 
the  consideration  of  the  note  had  wholly  failed  or  not; 
and  whether  the  possession  had  been  given  up  or  not; 
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and  he  told  them^  that,  if  they  thought  that  the  defendant  Exch.  of  Ptetu, 
had  had  the  value,  he  was  of  opinion,  that  any  misconduct  ^  '   ^ 

of  DaviSi  the  steward,  as  to  the  note,  would  not  alter  the       Evans 
plaintiff's  right  of  recovering  upon  it.  Moroak. 

Maule  moved  for  a  nonsuit  or  new  trial. 

First — The  note  was  only  to  be  delivered  if  the  con- 
dition of  giving  up  the  farm  on  the  next  day  was  performed 
by  the  plaintiff.  Neither  was  it  attested  by  Davis.  A 
party  cannot  sue  on  a  note,  unless  he  has  bound  himself 
not  only  by  signing  the  note,  but  by  a  delivery.  [Bayley, 
B. — You  say,  that  it  was  delivered  under  such  circum- 
stances, that,  if  it  had  been  a  deed,  the  delivery  of  it 
would  have  been  as  an  escrow.']  Yes.  It  was  delivered  on 
a  condition ;  and  it  lay  on  the  plaintiff  to  prove  the  per- 
formance of  that  condition,  which  he  did  not  do. 

But,  secondly,  the  marriage  of  the  female  defendant 
to  Morris  was  not  proved.  There  was  no  evidence  of 
their  living  together  as  man  and  wife,  or  of  the  reputation 
of  the  neighbourhood.  It  was  the  mere  hearsay  of  a 
stranger,  who  proved  that  he  had  heard,  that  she  after- 
wards married  Morris.  This  is  much  too  loose  to  be  even 
priwd  facie  evidence  of  a  marriage. 

Thirdly — The  learned  Baron  misdirected  the  jury. 
He  left  it  to  them  to  say  if  the  consideration  had  wholly 
failed  or  not;  and  he  told  them,  that,  if  they  thought 
that  the  plaintiff  bad  received  the  value,  Davis's  mis- 
conduct could  not  alter  the  plaintiff's  right  to  sue  upon 
the  note.  It  is  submitted,  however,  that  the  question 
ought  not  to  have  been  so  left  to  the  jury;  but  that  they 
ought  to  have  been  told  that  the  question  was,  whether 
the  condition  on  which  the  note  was  to  be  delivered  had 
been  complied  with. 

Rule  nisi  granted. 


4c;r> 
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E^ch.  of  Pleat, 

1832. 


Evans 

V. 
MOROAIf. 


John  Evans  now  sliewed  cause. 

The  only  difficulty  arises  from  confounding  the  not  giv* 
ing  up  possession  of  the  house  and  the  land.  The  house 
was  not  given  up  for  some  time;  and  by  the  bargain  it  was 
not  to  be  given  up  the  next  morning; — as  to  the  farm, 
there  was  evidence  that  the  defendant's  stock  was  upon  it 
on  the  morning  in  question.  The  learned  Baron  was, 
therefore,  perfectly  right  in  leaving  it  to  the  jury  to  say 
whether  or  no  the  defendant  had  the  value;  and  there  was 
evidence,  on  which  they  were  authorized  to  find,  that  the 
condition  had  been  complied  with. 

As  to  the  point  of  marriage,  he  was  stopped  by  the 
Court,  Lord  Lyndhurst^  C.  B.,  observing,  that  it  did  not 
appear  that  the  defendant's  counsel  had  cross-examined 
the  witness  as  to  the  expressions  used  by  him  relative 
to  the  marriage ;  and  he  said,  that  if  they  had  intended 
to  take  the  objection,  they  should  not  have  left  it  on  such 
a  loose  expression,  but  should  have  inquired  what  the 
witness]  meant  by  saying,  that  he  heard  that  they  were 
married. 


fFhitcombe. — Though  reputation  is  held  sufficient  pri- 
md  fade  evidence  of  a  marriage,  yet  it  has  never  been 
held  that  such  loose  evidence  as  this  amounts  to  evi- 
dence of  reputation.     [Bayley,  B. — It  goes  to  shew  the 
reputation    of  the    neighbourhood.      Lord    Lyndhurst^ 
C.  B.— If  you  do  not  cross-examine   on  such   a  point, 
you  must  take  these  expressions  in  the  ordinary  sense.] 
The    expression    does   not  amount  to  any  thing  like  a 
general  reputation.     In  an  action  for  goods  sold  and  de- 
livered to  the  wife,  in  which  case  the  least  strict  proof  of 
the  marriage  is  required,  the  case  is  never  left  on  such 
evidence   as   this:    there   is  always   some   proof  of  the 
parties  living  together,  of  the  reputation  of  the  neigh- 
bours, or  of  the  conduct  or  declarations  of  the  parties, 
or  the  declarations  of  their  relatives  or  friends. 
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Secondly. — The  plaintiff  did  not  make  out,  as  it  lay  on  ^•»'''*-  o/y*'". 
hiin  to  do,  that  the  condition  on  which  the  note  was  to  be     ^— .^.^^ — ^ 
delivered  up  by  Davis  to  the  plaintiff  had  been  complied         Evans 
with.     If  that  condition   was   not  complied   with,   then,       Morgan. 
though  Davis  in  point  of  fact  delivered  up  the  note,  still 
it  was  no  delivery  in  point  of  law. 

[Lord  Lf/ndhurst,  C,B. — The  note  was  delivered  to 
Davis,  to  be  by  him  given  up  to  the  plaintiff  on  a  con- 
dition. That  condition  was  complied  with.  Davis  was 
then  bound  to  deliver  it  up;  and  if  he  had  not  done  so,  it 
would  have  been  a  wrongful  act  on  his  part.  It  was  a 
question  for  the  jury  to  say,  whether  the  condition  was 
complied  with.] 

The  condition  was  not  complied  with.  Even  if  the 
possession  passed  that  day,  the  condition,  which  was  the 
giving  up  possession  in  the  morning,  would  not  have  been 
performed.  It  might  be  that  the  plaintiff  changed  his 
mind  in  the  course  of  the  day,  but  in  the  morning  there 
was  a  clear  demand  and  refusal. 

[Baylei/,  B. — The  expression  ** place"  was  equivocal, 
and  might  refer  either  to  the  house  or  the  land.  A  witness 
proved  that  the  plaintiff  had  none  of  his  stock  on  the  land. 
Lord  Lyndhursi,  C.  B. — Suppose  that  there  had  been 
a  distinct  refusal  in  the  morning,  and  the  situation  of  the 
parties  remaining  the  same,  the  possession  had  been  given 
up  in  the  course  of  the  day.] 

As  against  Mrs.  Morris,  who  was  only  a  surety,  such  a 
giving  up  of  the  possession  would  have  been  no  compliance 
with  the  condition,  upon  the  performance  of  which  the 
note  was  to  be  delivered,  and  was  to  take  effect  as  a  note; 
as  against  the  surety  the  parties  had  no  right  to  enter  into 
new  terms. 

[Lord  Lyndhursty  C.  B.  —  Her  being  a  mere  surety 
might  make  a  difference  on  such  a  supposition.] 

The  instrument,  in  point  of  fact,  was  not  a  promissory 

VOL.  11.  I  I 
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Exeh,  (f  Pleat,  note  Until  delivery:  besides,  it  was  not  to  have  operation 

as  a  note  until  Davis  had  attested  it. 

[Bayley,  B. — Any  neglect  in  Davis  to  subscribe  his 
name  would  not  deprive  the  plaintiff  of  his  remedy,  if 
he  had  done  all  which  it  was  incumbent  on  him  to  per- 
form.] 

Lastly. — The  learned  Baron  was  wrong  in  leaving  to 
the  jury,  whether  the  consideration  for  the  note  had 
wholly  failed  or  not;  and  telUng  them,  that,  if  they 
thought  that  the  defendant  had  the  value,  any  misconduct 
of  Davis  could  not  affect  the  plaintiff's  right  to  sue  upon 
the  note. 

[Bollandy  B. — I  left  it  to  the  jury  to  say,  whether  the 
possession  was  given  up  or  not.  Bayley,  B. — Part  of  the 
summing  up  was  distinctly  on  that  point.] 

The  real  question  was,  whether  the  condition  was  per- 
formed by  the  possession  being  given  up,  according  to  the 
terms  of  the  bargain,  and  at  the  time  when  the  defendant 
Morgan  was  entitled  by  the  bargain  to  require  it. 

Lord  Lyndhurst,  C.  B.  —  The  summing  up  of  the 
learned  Judge  amounted  to  this,  whether  or  no  the  bar- 
gain was  performed ;  if  it  were,  the  plaintiff  was  entitled 
to  recover.  As  to  the  question  on  the  evidence  of  the 
marriage,  it  appears  to  me  that  there  was  sufficient  evi- 
dence of  the  reputation,  that  the  parties  were  living  to- 
gether as  man  and  wife.  As  to  the  remaining  question, 
whether  the  condition  on  which  Davis  was  to  deliver  up 
the  note  was  complied  with;  that  seems  to  me  a  mere 
question  of  fact  for  the  jury.  I  think  that  the  balance  of 
the  evidence  warranted  them  in  the  verdict  which  they 
foimd ;  but  it  is  sufficient  to  say  that  it  was  a  question  of 
fact  for  their  decision. 

Bayley,  B. — I  am  of  the  same  opinion*    There  appears 
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to  me  to  have  been  sufficient  primd  fade  evidence  of  the  Exch,  of  ruat, 
marriage.  There  was  no  cross-examination  on  the  part 
of  the  defendant  upon  this  pointy  and  the  want  of  proof 
of  the  marriage  was  not  put  to  the  Judge  as  a  ground  of 
nonsuit,  but  it  was  urged  by  the  counsel  in  his  address 
to  the  jury;  if  it  had  been  put  to  the  Judge,  the  plain- 
tiifF  would  have  had  the  opportunity  of  supplying  the  de- 
fect by  calling  further  evidence  on  the  point.  Then,  as 
to  the  real  merits  of  the  case: — It  appears  that  the  parties 
met  at  a  public-house,  a  bargain  was  made  for  the  sale  of 
the  crops  and  manure,  and  a  note  was  to  be  given  for  the 
amount.  This  note  was  drawn,  and  was  put  into  Davis's 
hands  for  him  to  hand  over  to  the  plaintiff,  on  condition 
that  the  possession  of  the  farm  was  delivered  up  by  him 
on  the  following  morning.  Was  there,  then,  evidence  in 
the  cause  that  the  possession  was  delivered  up  accordingly  ? 
I  think  that  the  fact,  that  the  defendant's  cattle  were  seen  on 
the  farm  that  morning,  and  from  time  to  time  afterwards, 
and  that  the  plaintiff  had  no  stock  on  the  premises,  was 
strong  evidence  from  which  the  jury  might  infer,  that  the 
possession  had  been  given  up  according  to  the  bargain. 
It  is  certainly  true,  that  one  witness  stated,  that  the  plain- 
tiff refused  to  quit  the  place,  and  he  was  afterwards  turned 
out  of  the  possession  of  the  house.  It  was  not  part  of  the 
bargain,  however,  that  the  house  should  be  delivered  up 
on  the  next  morning;  and  his  refusal,  being  in  ambig- 
uous terms,  might  have  referred  to  the  house.  It  seems 
to  me,  therefore,  that  if  this  case  were  to  go  down  again 
for  the  decision  of  another  jury,  the  same  points  would 
be  submitted  to  them,  and  that  they  would  be  warranted 
in  coming  to  the  same  conclusion.  I  therefore  think  that 
this  rule  should  be  discharged. 

Vaughan,  B. —  I  think  that  the  conclusion  at  which 
the  jury  have  arrived  may  well  be  supported.  The  proof 
of  reputation  of  the  marriage  was  very  slight;  but  slill  I 
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^'^\^vF^^*"'  ^^^^^  ^^^*  there  was  primd  facie  evidence  of  reputation 

of  a  marriage.  I  think,  also,  that  there  was  evidence  of 
the  condition  being  performed.  That  condition -was  the 
giving  up  possession  of  the  land,  and  the  defendant  bad 
his  cattle  on  the  land  on  the  day  in  question.  There 
was  evidence  the  other  way,  but  still  the  question  was 
for  the  jury;  and  it  appears  to  me  that  the  evidence  for 
the  plaintiff  was  the  stronger.  If  so,  Davis  was  bound  to 
give  up  the  note  to  the  plaintiff;  and  if  he  were  bound  to 
give  up  the  note,  it  is  clear  th^t  the  plaintiff  has  a  right 
to  sue  on  it,  notwithstanding  any  vrrongful  act  of  Davis. 
The  case,  therefore,  was  left  to  the  jury,  on  the  exact 
grounds  on  which  it  ought  to  have  been  left  to  them,  and 
this  rule  must  be  discharged. 


BoLLAND,  B.,  concurred. 


Rule  discharged. 


A,  devised  an 
estate  to  trus- 
tees for  years, 
with  remainder 
to  B.,  which  B,, 
18  years  aAer 
the  death  of  jf,, 
treated  as  his 
freehold,  and 
leased  for  lives. 
In  an  action  by 
the  lessee  of  B., 
as  reveruoner, 
the  jury  were 
told,  that  they 
could  not  pre- 
sume a  surren- 
der of  the  term 
by  the  trustees 
to  B, ;  and,  upon 
motion,  the  di- 
rection was  held 
to  be  right. 


Day  r.  Williams. 

CyASE  by  the  plaintiff,  as  reversioner,  against  the  de- 
fendant for  undermining  a  dwelling-house  of  the  plaintiff. 
At  the  Carnarvon  Assizes,  before  Bosanquet,  J.,  the 
plaintiff  proved  his  title  by  shewing  perception  of  rent; 
upon  which,  evidence  having  been  given  of  the  injury, 
the  defendant  produced  a  lease  of  the  premises  in  ques- 
tion, from  the  Marquess  of  Anglesey  to  the  plaintiff,  for 
lives;  and  likewise  the  will  of  the  late  Lord  Uxbridge^ 
who  had  been  dead  about  eighteen  years,  by  which  he 
devised  the  premises  in  question  to  trustees  for  a  term  of 
years,  in  trust  to  pay  annuities,  and  for  certain  other  pur- 
poses mentioned  in  the  will,  with  remainder  to  Lord 
Anglesey.  The  plaintiff  insisted  that  it  was  for  the  jury 
to  decide,  whether  the  term  had  not  been  surrendered, 
and  relied  upon  the  manner  in  which  the  property  had 
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been  treated  by  Lord  Anglesey ^  as  leading  to  that  in-   Exeh,  of  Pleats 
ference;  but  the  learned  Judge  told  the  jury,  that  they 
could  not  presume  a  surrender  of  the  term;  and  a  verdict 
was  accordingly  found  for  the  defendant. 

John  Jervis  moved  for  a  new  trial;  and  submitted  that 
the  question  was  withdrawn  from  the  jury,  by  the  direction 
of  the  learned  Judge;  and  that  the  circumstances  did  fairly 
lead  to  an  inference  of  the  surrender  of  the  term. 

Bayley,  B. — Is  there  any  case  where  a  surrender  has 
been  presumed  within  twenty  years?  I  do  not  think  that 
a  jury  ought  to  be  required  to  presume  what  they  do  not 
believe.  I  have  frequently  talked  with  Lord  Tenierden 
on  the  subject,  and  we  have  agreed  in  thinking  that  the 
rule,  as  to  presuming  surrenders,  has  gone  far  enough,  and 
that  it  ought  not  to  be  extended.  A  Judge  ought  not  to 
require  a  jury  to  find  on  their  oaths  what  he  does  not 
himself  believe.  In  the  present  case,  if  a  surrender  had 
really  taken  place,  it  must  have  been  known  to  many  in- 
dividuals. 

Rule  refused  (a). 

(a)  It  was  subsequently  disco-  years  ago  been  surrendered  by 
vered,  that  the  term  had  many      the  trustees  to  Lord  Anglesey, 


Morgan  v.  Harris. 

Assumpsit  for  work,  labour,  and  materials.     Parti-  where  the 
culars  had  been  delivered  under  a  Baron's  order,  and  had  ^i*l"1?*""**"i 

'  ed  to  the  record 

also  been  annexed  to  the  record  pursuant   to   the   rule  particulars 
T.  T.  1  W.  4.     The  particulars  delivered  stated  the  claim  those  delivered 
to  be  for  work  done  and  materials  found  during  the  months  IndAhcrrbein^jr 

no  evidence  of 
the  particulars  delivered,  got  a  verdict  upon  an  item  not  included  in  the  particulais  delivered,  the 
Court  granted  a  new  trial  without  costs;  but  refused  to  nonsuit  the  plaintifT,  because  the  defen- 
dant was  not  in  a  condition  to  raise  the  question  at  the  trial,  and  the  point  was  not  reserved. 
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Erch.  of  PUas,    of  March,  April,  and  ./tiii^.  1826,  and  in  the  month  of 
1832.  »      r'      »  »  » 

-  March,  1827;  that  annexed  to  the  record  contained  these 
MoKOAN  additional  words:  "  Also  for  work  done  at  different  times, 
HAKRii.       from  about  June,  1826,  to  August,  1827." 

At  the  trial,  before  BoUand,  B.,  at  the  last  Carmar- 
then Assizes,  the  plaintiff  claimed  for  work  done  in  Au^ 
gust,  1826,  a  period  not  included  in  the  particulars  de- 
livered, but  comprehended  within  that  annexed  to  the 
record ;  upon  which  it  was  objected,  that  the  plaintiff  was 
precluded,  by  the  particulars  delivered,  from  going  into 
such  evidence;  but  upon  examining  the  particulars  an- 
nexed to  the  record,  the  discrepancy  was  discovered,  and, 
the  defendant  not  being  prepared  to  prove  the  deliv* 
ery  of  the  particulars  to  him,  the  plaintiff  had  a  verdict 
for  20/. 

John  Evans  having  obtained  a  rule  to  shew  cause  why 
a  nonsuit  should  not  be  entered,  or  a  new  trial  had  upon 
the  discrepancy  in  the  particulars,  which  was  proved  by 
affidavit;  and  also  why  a  new  trial  should  not  be  had,  the 
verdict  being  against  the  evidence — the  learned  Baron, 
after  reading  his  notes  of  the  evidence,  certified  that  he 
was  not  satisfied  with  the  verdict.     And 

£.  V.  WiUiams  shewed  cause. — ^The  variance  between 
the  dates  in  the  particulars  was  not  calculated  to  mislead 
the  defendant,  and  in  fact  had  not  that  eflfect;  for  he 
was  prepared  at  the  trial  to  meet  the  plaintiff  upon  the 
items  claimed ;  and  upon  the  balance  of  the  evidence  the 
plaintiff's  claim  was  sustained.  The  defendant  therefore 
is  not  now  in  a  condition  to  claim  relief;  he  offered  all 
the  evidence  he  could  upon  the  items;  and  if  the  case 
goes  down  again,  it  must  be  attended  with  the  same  re- 
sult; and  the  particulars  may  be  amended.  The  par- 
ticulars annexed  to  the  record  require  no  proof;  Macar- 
thy  V.  Smith  (a) ;  but,  as  it  must  be  admitted  that  they 

(d)  8  Bing.  145;  1  Moore  &  S.  22T. 
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were  not  the  real  particulars,  undoubtedly,  if  the  defen-  ^**^^^,^^*"> 
dant  bad  been  in  a  condition  to  prove  the  delivery  of  the     s*.-^^^.!^ 
particulars  to  him,  the  plaintiff  might  have  been  shut  out       Morgan 
of  the  evidence.     However,  he  was  not  in  a  condition  to        Harris. 
do  this;  and  as  no  leave  was  reserved,  and  the  point  al- 
most abandoned  at  the  trial,  the  rule  for  the  nonsuit  can- 

« 

not  be  made  absolute.     He  also  argued,  that  the  verdict 
was  supported  by  the  evidence. 

J.  Evans  and  Whitcombe^  conird. — If  this  rule  be  not 
made  absolute  for  a  nonsuit,  the  rule  with  respect  to  par- 
ticulars, which  was  framed  with  a  view  to  save  the  expense 
of  proving  the  delivery  of  the  particulars,  will  be  defeated ; 
for,  it  will  in  no  case  be  safe  to  trust  to  the  particulars  which 
are  annexed  to  the  record.  If  the  rule  had  been  complied 
with,  the  defendant  might  have  insisted  upon  a  nonsuit, 
as  there  was  no  evidence  to  meet  any  claim  inserted  in 
the  particulars;  and  if  this  consequence  must  have  en- 
sued had  the  plaintiff's  attorney  acted  bond  Jide,  surely 
he  is  not  to  benefit  by  his  own  wrong. 

Lord  Lyndhurst,  C.  B. — If  the  defendant  had  been  in 
a  condition  to  raise  the  point  at  the  trial,  by  shewing  the 
discrepancy  between  the  particulars  delivered  and  those 
annexed  to  the  record,  and  the  point  had  been  reserved,  we 
might  have  ordered  a  nonsuit  to  be  entered.  But,  even 
with  that  evidence,  the  plaintiff  might  have  insisted  upon 
his  case  going  to  the  jury.  We,  therefore,  have  no 
power  to  enter  a  nonsuit,  although  the  defendant  is  en- 
titled to  a  new  trial.  We  might  have  made  the  plaintiff's 
attorney  pay  the  costs  of  the  former  trial  if  the  rule  had 
been  framed  with  that  view ;  but  it  is  silent  upon  the  sub- 
ject of  costs. 

Bayley,  B. — If  the  true  bill  of  particulars  had  been 
annexed  to  the  record,  and  the  point  raised  at  the  trial. 


4<W. 
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Morgan 

9. 

Harris. 


Rxch,  of  Pleas,    it  might  liavc  been  reserved,  and,  in  that  case,  we  might 

have  interfered.  When  leave  is  granted  to  more  to  en- 
ter a  nonsuit,  it  is  done  upon  an  understanding,  that 
the  plaintiff  acquiesces  in  that  course ;  for,  if  he  pleases, 
he  may  insist  upon  having  his  case  submitted  to  a  jury. 
We  can,  therefore,  do  no  more  than  grant  a  new  trial,  and 
the  defendant  may,  if  he  pleases,  move  that  the  plaintifTs 
attorney  pay  the  costs  of  the  first  trial. 


Rule  absolute  for  a  new  trial,  without  costs. 


The  plaintiff 
filed  a  declara- 
tion, which  was 
bad  on  special 
demurrer;  the 
defendant  im- 
parled, and 
then  demurred 
specially — The 
Court  refused  to 
allow  the  plain- 
tiff to  sign  judg- 
ment, because 
the  imparlance 
did  not  estop 
the  defendant 
from  objecting  to 
the  form  of  the 
declaration. 


PiM  r.  Woodman. 

X  HE  declaration  in  this  case,  which  was  filed  the  day 
after  Hilary  Term,  was  untitled  generally  as  of  Hilary 
Term,  and  stated  that  the  plaintiff  came  into  Court  on  the 
1 1  th  day  of  January^  and  complained  by  bill,  that  the  de- 
fendant was,  on  the  20th  January,  indebted  to  him.  The 
defendant  applied  for  and  obtained  an  imparlance,  and 
afterwards,  in  Easter  Term,  demurred  to  the  declaration, 
assigning  as  special  cause,  that  the  bill  appeared  by  the 
declaration  to  have  been  exhibited  before  the  cause  of  ac- 
tion  accrued. 

Mausell  now  applied  for  leave  to  sign  judgment,  treat- 
ing the  demurrer  as  irregular;  and  contended,  that,  by  im- 
parling, the  defendant  was  estopped  from  objecting  to  the 
form  of  the  declaration;  and  that  it  must  be  assumed  that 
the  bill  was  exhibited  in  proper  time.  He  cited  Thomp- 
son v.  Collier  (a),  where  it  is  said,  that  the  defendant,  *'  by 
entering  on  his  defence,  and  by  his  imparlance,  accepts 


(n)  Yelv.  112. 
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the  bill  to  be  good;"  and  submitted  that  the  plaintiff  had    ^^^-^J^^^* 
no  other  course  to  pursue.  v«..«^ZL^ 

PiM 
V, 

Bayley,  B. — It  is  quite  new  to  ask  the  Court  to  autho-  Woodman. 
rize  a  party  to  sign  judgment;  and  I  think  we  ought  not  in 
this  case  to  interfere.  If  the  plaintiff  is  entitled  to  sign 
judgment,  he  may  do  so,  at  the  peril  of  having  an  applica- 
tion made  to  set  that  judgment  aside ;  and  if  it  be  set  aside, 
he  will  have  to  pay  the  costs.  But  it  is  said,  that  there  is 
here  no  other  mode  of  proceeding.  There  is  a  very  ob- 
vious course  pointed  out  by  the  demurrer,  and  that  is  to 
amend.  The  plaintiff  has  been  guilty  of  a  mistake,  which 
might  have  been  amended  at  a  trifling  expense;  but  in- 
stead of  adopting  that  simple  course,  he  makes  this  appli- 
cation. The  case  in  Yelverton  was  the  case  of  a  plea  in 
abatement.  It  is  well  known,  that  you  cannot  plead  in 
abatement,  except  of  the  term  in  which  the  declaration  is 
delivered  or  filed,  because  you  must  plead  in  abatement  in 
the  first  instance;  but  I  am  to  learn  that  this  rule  is  equal- 
ly applicable  to  cases  of  special  demurrer.  The  defen- 
dant is  entitled  to  and  obtains  an  imparlance,  and,  when  he 
sees  the  declaration,  discovers  that  the  cause  of  action  ac- 
crued nine  days  after  the  bill  was  filed.  I  know  of  no 
rule  which  says,  that  the  defendant  shall  not  be  at  liberty 
to  point  out  that  as  a  ground  of  special  demurrer.  A 
demurrer  is  a  plea  in  bar,  as  appears  by  the  conclusion. 
We  should  be  acting  contrary  to  all  rule,  if  we  were  to 
entertain  this  application. 

The  other  Barons  concurred,  and  the  rule  was 

Refused. 
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Exch,  of  Pleas, 

Davis  0.  Salter  and  Others,  Executors. 

Where  an  in-  X  HE  defendants  were  the  executors  of  Thomas  Salier^ 
suedi^nst the  deceased ;  and  in  a  suit  in  equity  against  them,  an  injunc- 
defendanu^  ^Jq„  j,j^j  issued  injoining  them  from  proceeding  to  sell  or 
restraimngthem  assign  the  lease  in  the  pleadings  of  the  cause  in  equity 
of  '^e  estate  of  mentioned,  or  collecting  any  debts,-  or  disposing  of  any  of 
the^ViMirt^re-  ^^^  personal  property,  stock  in  trade,  or  effects,  belonging 
fused  to  suy      to  the  estate  of  the  testator.     Pending  this  injunction  the 

proceedings  .  i  ,  «?  • 

against  them  in  present  action  was  brought. 

an  action  in 

was  not  admit-  Knowles  now  movcd,  on  the  part  of  the  defendants,  to 
that*thl*bj"mc-  8t*y  *he  proceedings,  and  urged,  that,  if  they  were  to  pay 
Uon  might  be  a    jijg  present  demand,  they  would  commit  a  contempt  of  the 

ground  for  ap-  *^  "^ 

plying  to  stay     Court  of  equity ;  and  if  they  resisted  the  demand,  costs 

might  be  unnecessarily  accumulated  against  the  estate. 

Bayley,  B.,  (after  inquiring  whether  the  defendants 
were  ready  to  admit  the  debt,  and  being  answered  in  the 
negative) — Then  your  application  is  too  early.  The 
plaintiff  has  a  right  to  have  his  debt  ascertained.  The  in- 
junction  may  be  a  ground  for  applying  to  stay  the  execution. 

Rule  refused. 


DowNEs  V.  Cross. 

Where  the  de-  Jm^NOWLES  moved  for  judgment  as  in  case  of  a  non- 

ney  had  agreed  ^^^^  ^^  ^  country  cause,  on  an  affidavit  stating   that  this 

tirs^ttorne"'  ^^®  ^"  action  of  trespass,  commenced  pending  another 

to  accept  short  action  of  trespass  between  the  same  parties;  and   that 

notice  of  trial, 
or  no  notice  at 
all ;  and,  in  con- 
sequence of  this  arrangement,  no  notice  was  given,  but  both  parties  attended  the  assize  town  with 
theur  witnesses,  and  the  plaintiff's  attorney  did  not  enter  the  record: — Held,  that  the  defendant 
was  not  entitled  to  judgment  as  incase  of  a  nonsuit. 
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after  plea  an  arrangement  had  been  made  between  the  ^^\X^^^* 
attomies  on  both  sides,  by  which,  in  consideration  of  some 
stipulation  for  the  convenience  of  the  defendant,  the 
defendant's  attorney  agreed  to  take  short  notice  of  trial,  or 
no  notice  at  all.  In  consequence,  no  notice  of  trial  was 
given;  but  both  parties  attended  the  assize  town  with  their 
witnesses^  and  there,  on  the  commission  day,  the  plain- 
tiff's attorney  gave  notice  to  the  defendant's  attorney,  that 
the  record  would  not  be  entered.  This,  he  contended, 
placed  the  parties  in  the  situation  contemplated  by  the 
act  of  Parliament,  (14  Geo.  2,  c.  17),  which  did  not  require 
that  notice  of  trial  should  have  been  given,  but  only  that 
the  plaintiff  should  have  neglected  to  take  his  cause  down 
to  trials  according  to  the  practice  of  the  Court. 

Bayley,  B. — If  a  notice  of  trial  had  been  given,  the 
defendant  would  have  been  entitled  to  judgment  as  in 
case  of  a  nonsuit.  No  notice  was  actually  given ;  but  it 
is  said  that  the  agreement  to  take  no  notice  was  equiva- 
lent to  notice.  In  my  opinion,  it  was  not  equivalent  to  a 
notice  for  the  purpose  of  this  motion. 

BoLLAND,  B.,  concurred. 

Rule  refused. 


Knowles  afterwards  obtained  a  rule  on  the  same  affida- 
vit for  the  costs  of  the  day  for  not  proceeding  to  trial. 
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Ejrch.  of  Pleat t 
1832, 


Ah  affidavit  to 
hold  to  bail 
suted  that  the 
defendant  was 
justly  and  truly 
indebted  to  the 
plaintiff  in  25/., 
by  virtue  of  an 
agreement, 
whereby  the 
plaintiff  agreed 
to  procure  a 
lease  to  be 
granted  to  the 
defendant,  and 
the  defendant 
agreed  to  pay 
the  plaintiff, 
his  solicitor  or 
agent,  25/.  in 
full,  for  his 
share  or  pro- 
portion of  the 
costs  and  ex- 
penses of  the 
agreement,  and 
of  the  lease  and 
counterpart, 
and  of  a  propo- 
sal to  be  laid  be- 
fore a  Master  in 
Chancery  for  a 
grant  of  the 
lease;  the  lease 
and  counterpart 
being  to  be  pre- 
pared by  the 
plaintiff's  solici- 
tor: and  that  the 
plaintiff  did  pro- 
cure a  lease  to  be 
granted,  which 
was  prepared 
by  the  plaintiff's 
solicitor;  but  did 
not  state  that  the 
plaintiff  hadpaid 
the  solicitor, 
or  had  himself 
borne  or  incur- 
red the  expen- 
ses:— ^J]e/(/,  in- 
sufficient. 


TowNSEND  V.  Burks. 

JL  HE  affidavit  to  hold  to  bail  in  this   case  was  made 
by  the  plaintiff,  a  receiver  appointed  by  the  Court  of 

Chancery,  and  one  Seabrook,  and  stated  that  the  defen- 
dant was  indebted  to  the  plaintiff  in  the  sum  of  25L,  upon 
and  by  virtue  of  a  certain  memorandum  of  agreement  made 
the  12th  day  o(  January,  1832,  between  the  plaintiff  and 
the  defendant;  whereby  the  plaintiff,  for  the  considerations 
therein  mentioned,  did  agree  with  the  defendant  to  cause 
or  procure  to  be  granted  unto  the  defendant,  a  good  and 
sufficient  indenture  of  lease  of  a  certain  messuage  or  tene- 
ment, situate  and  being  No.  1,  Princess  Place,  Lambeth, 
in  the  county  of  Surrey,  together  with  the  appurtenances 
thereto  belonging,  for  the  term  of  21  years,  from  the  35th 
day  of  December  then  last,  determinable  at  the  end  of 
the  first  7,  14,  or  21  years  of  the  said  term,  at  the  option 
of  cither  party,  at  the  yearly  rent  of  65/.,  payable  quarterly 
as  therein  mentioned,  and  subject  to  the  covenants  therein 
also  mentioned ;   that  the  defendant  did,  in  and  by  the  said 
memorandum  of  agreement,  agree  with  the  plaintiff,  and 
also  with  the  parties  then  vested  with  the  legal  estate  or 
entitled  to  the  rents  and  profits  of  the  said  premises,  to 
accept  such  lease  upon  the  terms  and  conditions  aforesaid, 
and  to  execute  a  counterpart  thereof,  on  request  of  the 
plaintiff,  or  his  solicitor,  or  agent;  and  also  that  he  the  said 
defendant  would,  upon  the  like  request,  pay  to  the  plaintiff, 
his  solicitor  or  agent,  the  sum  of  25/.  in  full  for  his  share 
or  proportion  of  the  costs  and  expenses  of  preparing  and 
executing  the  said  agreement  or  in  relation  thereto,  and 
also  of  or  occasioned  by  the  preparing  and  carrying  into 
effect  such  lease  and  counterpart,  and  also  of  the  proposal 
to  be  laid  before  the  Master  for  granting  the  said  lease,  and 
all  other  expenses  incident  thereto;  and  that  it  was  thereby 
further  agreed,  that  the  said  lease  and  counterpart  should 
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be  prepared  by  the  solicitor  of  the  plaintiflT;  that  the  plain-  Exch,  of  PUas, 
tiff  caused  to  be  granted  unto  the  said  defendant  a  good  ^  '  ^ 

and  sufficient  indenture  of  lease  of  the  said  messuage  or  Towksend 
tenement,  together  with  the  appurtenances  thereto  belong-  Burns. 
ing,  for  the  term  and  at  the  rent  in  the  said  agreement 
mentioned,  payable  as  therein  mentioned,  under  and  sub- 
ject to  the  covenants  therein  also  mentioned,  which  said 
lease  was  prepared  by  the  solicitor  of  the  plaintiff;  and 
that  the  defendant  did  accept  such  lease  upon  the  terms 
and  conditions  aforesaid,  and  did  execute  a  counterpart 
thereof;  and  that  the  plaintiff  duly  deputed  Seabrook,  as 
his  agent,  to  request  payment  of  the  said  sum  of  251.  of 
and  from  the  defendant ;  and  that  Seabrook  did,  on  the 
S6th  day  of  April  instant,  demand  of  the  defendant  per- 
sonally the  payment  of  the  said  sum  of  25L,  and  at  the 
said  time  tendered  to  him  a  proper  stamped  receipt  for 
the  same,  signed  by  the  plaintiff,  and  also  produced  to 
and  left  with  the  defendant  an  authority  under  the  hand 
of  the  plaintiff,  deputing  him  as  the  agent  of  the  plain- 
tiff«  and  authorizing  him  to  receive  from  the  defendant  the 
said  sum  of  251.;  but  that  the  defendant  did  not  pay  the 
said  sum  of  251.,  or  any  part  thereof. 

The  defendant  having  been  arrested  upon  this  affidavit, 
and  having  given  bail  to  the  sheriff — 

Kelly  obtained  a  rule  to  shew  cause  why  the  bail  bond 
should  not  be  delivered  up  to  be  cancelled,  and  the  defen- 
dant discharged  out  of  custody  on  filing  common  bail. 

Alexander  shewed  cause. — The  affidavit  states,  that 
every  thing  which  was  necessary  to  give  the  plaintiff  a 
right  of  action,  was  done  by  him.  Nothing  was  to  be 
done  by  him  after  the  lease  was  accepted.  It  is  stated 
that  the  plaintiff  did  cause  the  lease  to  be  granted,  and 
that  the  lease  was  prepared  by  the  plaintiff^s  solicitor, 
it  being  the  stipulation  of  the  agreement  that  it  should 
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^c*-^^'""*   be  prepared  by  him.     The  intention  must  have  been  that 

^^^^.^^J^^     the  plaintiff  should  be  liable  to  his  own  solicitor  in  the 

TowNiBNB     first  instance ;  and  the  stipulation  for  the  25L  to  be  paid 

BuRMi.    '    to  him^  was  for  his  reimbursement  by  the  defendant  of 

the  defendant's  share  of  the  expenses. 

Kelly,  in  support  of  the  rule. — This  affidavit  does  not 
state  that  the  expenses  were  borne  by  the  plaintiff,  or 
that  the  other  things  were  done  which  were  to  entitle  him 
to  the  25U  It  does  not  even  appear  that  the  expenses 
were  incurred  by  the  plaintiff,  nor  that  any  application 
was  made  to  the  Master.  Even  in  a  declaration  on  this 
agreement,  it  would  be  necessary  to  make  averments  of 
those  matters;  and  the  rule  is  much  more  strict  in  an  affi- 
davit to  hold  to  bail,  in  which  nothing  is  to  be  supplied 
by  inference.  The  affidavit  ought  to  have  shewn  that 
expenses  had  been  incurred  in  preparing  the  agreement, 
the  lease  and  counterparty  and  in  laying  the  proposals  be- 
fore the  Master.  Without  having  recourse  to  inferences, 
the  Court  cannot  say  that  there  has  been  such  expense, 
nor  that  the  work  in  laying  the  proposal  before  the  Master 
has  been  |^done.  A  declaration  omitting  such  averments 
would  be  bad  in  arrest  of  judgment;  besides,  it  does  not 
appear  that  what  has  been  done  has  been  done  by  the 
plaintiff.  It  should,  at  all  events,  have  appeared  that  he 
had  paid  the  solicitor.  It  is  quite  consistent  with  the 
present  affidavit,  which  only  states  that  the  lease  was 
prepared  by  the  plaintiff's  solicitor,  that  the  defendant 
may  himself  be  personally  liable  to  that  solicitor  for  these 
expenses. 

Bayley,  B. — I  am  disposed  to  think  that  the  present 
rule  ought  to  be  made  absolute.  The  ground  of  my 
judgment  is,  that  there  is  no  allegation  that  the  plain- 
tiff has  hii^self  borne  the  costs  and  expenses  of  the  lease, 
which,  I  think  we  may  collect  from  the  agreement,  were 


EASTER  TERM,  2  WILL.  IV.  47 1 

to  be  at  the  joint  expense  of  both  parties.  The  agree-  ExcK  of  picas, 
ment  states  that  the  defendant  will,  upon  request,  pay  to  v  ^  '  ^ 
the  plaintiff  the  sum  of  25L  ;  and  if  the  case  stopped  there,  Townsend 
no  doubt  could  arise;  but  the  agreement  goes  on  to  state  burns. 
for  what  the  ^L  was  to  be  paid ;  it  was  to  be  paid  in  full 
for  the  defendant's  share  or  proportion  of  the  costs  and 
expenses  of  preparing  and  executing  the  said  agreement, 
or  in  relation  thereto ;  and  also  of,  or  occasioned  by,  the 
preparing  and  carrying  into  effect  the  lease  and  counter- 
part, and  also  of  the  proposal  to  be  laid  before  the 
Master  for  granting  the  said  lease,  and  all  other  expenses 
incident  thereto.  Now,  if  the  plaintiff  in  this  cause  had 
shewn  that  he  himself  had  borne  all  these  expenses,  so 
that  the  defendant  could  never  be  called  upon  for  any 
proportion  of  them;  or  if  the  solicitor  had  shewn  that  he, 
and  he  alone,  had  been  employed  by  the  plaintiff,  and  by 
the  plain  tiff  alone,  the  affidavit  might  have  been  sufficient. 
But  the  demand  of  25/.  appears  to  be  for  the  amount  of 
the  defendant's  share  of  the  expenses  of  preparing  the 
agreement,  which,  probably,  was  prepared  upon  the  joint 
instructions  of  the  two  parties. 

The  affidavit  only  states  that  the  work  has  been  done 
by  the  plaintiff's  solicitor;  and  if  he  was  employed  by  both 
parties,  the  mere  payment  of  2«5/.  to  the  plaintiff  would  not 
discharge  the  defendant  from  his  liability  to  the  solicitor, 
who  acted  upon  his  joint  instructions. 

Vaugham,  B. — Affidavits  to  hold  to  bail  must  be  clear 
and  distinct,  and  must  aver  whatever  is  necessary  to  shew 
the  plaintiff 's  right  of  action.  The  present  affidavit  does  not 
disclose  a  cause  of  action  in  a  sufficiently  distinct  manner; 
for,  consistently  with  this  affidavit,  the  defendant  may  still 
be  called  on  to  pay  the  solicitor  for  these  very  expenses. 

BoLLANDi  B.,  concurred. 

Rule  absolute. 


472 


CASES  IN  TUB  BXCUEQUERy 


Exch,  ofPlrat, 
IW32. 

Hall  v.  Welchman. 
The  old  proccM  A  WRIT  of  Venire  facias  ad  respondendum  was  made 

might  be  made  '^  ' 

returnable  on  a    returnable  On  Saturday  the  2\^i  Aprils  being  the  Saturday, 

day  between  the    \_    t^         ri      .        ■,  i*i  •■ 

TTfifTMtoy  before  betore  tsaster-day ;  upon  which  ground — 

and  Wednesday 

after  Batter'  Mansell  moved  to  set  it  aside  for  irregularity,  contend- 

ing that,  by  the  statute  1 1  Geo.  4  &  1  Will.  4,  c.  70,  s.  6, 
the  days  intervening  between  the  Thursday  before  and 
the  Wednesday  next  after  Easier-day  were  not  days  in 
term,  or  at  all  events  not  juridical  days  (a);  and,  therefore, 
that  writs,  which,  in  contemplation  of  Uw,  were  returned 
before  the  Judges  sitting  in  banc,  could  not  be  returnable 
in  such  days.  He  also  relied  upon  the  rule  of  Court  of 
this  term,  (post),  which  directs  that  such  days  should  not 
be  reckoned  or  included  in  any  rules,  notices,  or  other 
proceedings,  except  notices  of  trial,  as  a  judicial  exposition 
of  the  statute. 

Bayley,  B. — The  meaning  of  the  statute  is,  that  the 
Judges  are  not  to  sit  in  banc  on  those  days. 

The  Barons  took  time  to  confer  with  the  Judges  of  the 
other  Courts,  and  afterwards — 

Lord  Lynd HURST  said,  that  they  had  conferred  with 

the  other  Judges,  and  the  result  was,  that,  in  their  opinion, 

the  writ  was  properly  returnable ;   and,  consequently,  the 

rule  was 

Refused  (6). 


(a)  See  Henworthy  v.  Peppiat,  4 
B.  &  Aid.  288. 

{b)  Upon  a  similar  ])oint  in  the 
K.  B.,  Lilly  V.  GompertZt  1  Dowl. 
P.O.  376,  Taunton,  J. f  said,  *^  I  have 
conferred  with  the  other  Judges, 
and  we  are  all  of  opinion  that, 
under  the  late  act  of  Parliament, 


those  days,  though  not  diesjuridici 
for  the  sitting  of  the  Court  in 
banc,  are  to  be  taken  as  part  and 
parcel  of  the  term ;  and,  there- 
fore, that  it  was  do  irregukirity 
that  this  latitat  was  made  return- 
able on  the  Saturday  before  Eaf- 
ter-day,** 
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Exch,  of  Pleat, 
1832. 


Crompton  V.  Stewart. 


t0OHN  JERVIS  applied  to  change  the   venue  from  if  the  defendant 

»,-»  -.  **r  M.  **«^  ^^  change 

London  to  Lancaster ^  in   an  action  of  covenant  upon   a  the  venue  upon 
mortgage  deed,  upon  the  ground  that  the  witnesses  for  ^oulJ^^ntt^c 
the  plaintiff  and  defendant  resided   in  the  latter  county  ;  ^itnewe*  on 

both  sides  re- 
but,  side  in  the 

county  into 
which  the  venue 

Per  Bayley,  B. — The  venue  cannot  in  such  a  case  be  is  to  be  changed, 
changed  upon  the  usual  affidavit;  and  in  order  to  lay  a  that  it  win  be 
ground  for  a  special  application,  with  a  view  to  save  the  !JlrlJnM«M  in  HS 
expense  of  bringing  witnesses  from  a  distance,  the  defen-  defence. 
dant  should  shew,  by  affidavit,  that  it  will  be  necessary 
for  him  to  call  witnesses  to  prove  a  defence. 

Rule  refused. 


Lenniker  r.  Barr. 

vl  N  discharging  a  rule  for  judgment  as  in  case  of  a  Costs  of  the  day 
nonsuit  for  not  proceeding  to  trial,  an  application  having  ingto^riaaraay' 
been  made  for  the  costs  of  the  day  under  the  69th  rule  of  *»«  obtainefl  as  a 

*^  separate  part  of 

the  first  division  of  the  rules  of  H.T.  1832,  {ante^  p.  187) —  the  order  for 

discharging  a 
rule  for  judg- 

Baylby,  B.,  said,  he  would  grant  the  costs  of  the  day  ^f^^^n^g"!  "b'^j 
for  not  proceeding  to  trial  as  a  separate  part  of  the  or-  no^ " »  condi- 

^  ^  '^  ^  tion  for  dis- 

der,  but  not  as  a  condition  for  discharging  the  rule  (a).      charging  ihix 

rule, 
(a)  See  Perry  v.  Owen,  1  Dowl.  P.  C.  362. 


VOL.  11.  K  K 
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Ejcch,  of  Picas, 
1832. 

^ — -y — ^  Bowles  »,  Bilton  and  Another. 

If  a  plaintiff  is-  X  HE    plaintiff  having  issued  a  venire  fac.  ad  resp. 

Mkt»tTw7pcT'  against  two  persons^   and   declared  against,  and  served 

sons,  he  may  noticc  of  declaration  upon  one  only — 

declare  against  *                         ■' 


one  only. 


Archbold  moved  to  set  aside  the  notice  of  declaration 
for  irregularity,  upon  the  ground  of  this  variance. 

Bayley,  B. — The  plaintiff  has  declared  against  one  de- 
fendant only,  which  he  may  do  upon  the  process  of  venire. 
Such  is  the  rule  in  non-bailable  actions  in  the  King's 
Benchf  and  such  in  principle  should  be  the  practice  here. 

Rule  refused. 


CouLsoN  t^  King. 
A  defendant,       A.  RULE   having  been  obtained  by  Tyrwhitt  to  shew 

who  seeks  to  set 

aside  the  service  causc  why  the  Service  of  process  should  not  be  set  aside 
the^^und"^that  ^^^  irregularity,  upon  an  affidavit  which  stated  that  the 
itwas  served  out  defendant  had  been  served  with  a  copy  of  a  writ,  directed 

of  the  proper  *  " 

county,  must  to  the  Sheriff  of  Middlesex y  at  his  house,  some  distance 
vit^that  Ae  place  f'onfi  the  county  of  Middlesex — 

where  he  was 

served  was  not  /*•  -■      •       i 

on  the  con6nes  Chilton^  who  shewed  cause,  produced  an  affidavit  that 
coun  y.  ^^  defendant's  house  was  but  a  few  yards  distant  from 
the  county  of  Middlesex;  and  cited  Siorer  v.  Ray  son  (a), 
to  shew  that  it  was  incumbent  upon  the  defendant,  in 
such  motions,  to  negative  the  fact,  that  the  place  where 
the  writ  was  served  was  on  the  confines  of  the  county. 


Tyrwhiity  conirct,  admitted   the  rule  stated  to  be  the 

(a)  3  B.  &  C.  158. 
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practice  of  the  Court  of  King's  Benchj  but  referred  to  the  E^rh.  of  i*ieas^ 

dictum  of  Wood,  B.,  in  Monday  v.  Lear{a\  to  shew  that  ,   ^^^'  ^ 

the  practice  in  tliis  Court  was  different.  Coulson 


Per  Bayley,  B. 

Rule  discharged. 

(fl)  1 1  Price,  122. 


V, 

Kino. 


Perry's  Bail.  ^      , 

A  HE  defendant  gave  notice  of  bail,  and  on  Monday  the  it  u  not  n«ces- 
30th  Aprils  before  11  o'clock,  gave  a  further  notice  that  days'  nodceof 
other  bail  would  be  added  to  those  already  put  in,  and  addecTbya'^ 
would  justify  in  open  Court  on  the  2nd  May.  On  the  30th  J"d8e'»  <>'**«'• 
April,  at  2  o*clock,  a  summons  was  taken  out  to  change 
the  bail,  by  substituting  the  added  bail  for  those  originally 
put  in,  but  no  order  was  made  thereon  until  the  morning 
of  justification. 

«/oAiic/erm  opposed  the  justification,  submitting  that  the 
practice  of  adding  bail  had  been  abolished  by  the  rule 
T.  T.  1  W.  4,  8.  5,  and  that  the  substituted  bail  were  to 
be  considered  as  new  bail,  and,  consequently,  that  a  four 
days*  notice  of  putting  in  and  justifying  at  the  same  time 
was  requisite. 

Bayley,  B. — A  notice  of  bail,  who  are  to  be  put  in, 
and  justify  at  the  same  time,  must  be  given  four  days 
before  the  justification ;  but  that  rule  only  applies  where 
na  bail  have  been  originally  put  in.  Here  bail  were  pro* 
perly  put  in,  and  there  was  a  notice  to  add  other  bail ; 
which  notice,  however,  could  only  be  renderetl  operative 
by  a  Judge's  order  to  change  the  bail;  and,  therefore,  as 
the  plaintiff  was  not  bound  to  inquire  into  the  sufficiency 

kk2 
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^^^'\l^o'^'    of  the  bail  until  he  knew  that  the  order  was  made,  he 

may,  if  he  so  please,  have  time  to  make  the  necessary  in- 
quiry. 

John  Jervis  applied  for  the  costs  of  appearing  to  oppose 
the  bail,  which  being  refused,  he  examined  the  bail,  who 
justified. 


Pekrt's 
Bail. 


Jones,  Assignee  of  Thomas,  v.  Owen. 

A  defendant  paid  ji_ss  UMPSITtoT  goods  soUl,  &c.  Plea—  the  general  is- 
3«.  7d.  under  sue.  Thomos^  the  insolvent,  who  lived  in  Cardiganshire ^  and 
51d*I[of  contain  ^^^  hevii  the  editor  of  a  periodical  work  there,  had  been  in 
the  usual  under-  ^j^g  habit  of  consigning  his  works  by  a  carrier  of  his  own  to 
detendantto  the  defendant,  who  lived  in  Anglesey ^  for  the  purposes 
and  it  being  '  of  Sale,  upon  the  tenus  of  sale  or  return,  and  charged  the 
Se"r*the*pTain"  defendant  with  the  trade  price.  Before  his  insolvency,  a 
tiff,  if  he  accept-  traveller,  in  the  employ  of  Thomas,  had  called  upon  the 

edtliatsum,  '  ^     ^  '  t  - 

would  be  enti-  defendant,  when,  upon  a  statement  of  accounts^  the  sum  of 

defendant  offer*  7/.  G*.  Grf.  was  found  to  be  due  to  the  insolvent;  which  the 

^faimi^^ind^-  defendant,  as  was  then  supposed,  discharged,  by  the  return 

mentof  the  of  several  unsold  copies,  and  by  paying  the  balance  in  cash, 

kum,  in  order  to  Howcver,  it  was  subsequently  discovered  that  a  balance 

S^^thfcoSp-  ^^  "•  ^*-  ''^-  ^^^  ^"®  ^^  ^^^  insolvent;  and,  his  assignee 
on  thequwtion;  )iaving  brought  an  action  against  the  defendant,  a  sum- 

notwithsund-  mons  was  taken  out  by  the  latter  to  stay  proceedings 

oiuse^  trial  upon  payment  of  that  sum;  but  the  plaintiff's  attorney  re- 

*rodiiSion*of  f^sed  to  accept  that  amount  unless  the  defendant  would 

the  rule  to  pay  pay  the  costs,  and  disclose  for  what  sum  the  action  was 

money  into 

Court,  had  a  brought.  The  defendant  contended  that  the  amount  in 
shUHng/Thr*  dispute  was  beneath  the  dignity  of  the  Court,  and  that, 
Court,  upon        ^g  jf  (^iQ  amount  were  ascertained  at  that  sum,  the  Court 

motion,  ordered 

the  plaintiff  to  would  Stay  the  proceedings  without  costs,  he  was  not  bound 
femiant  aU  costs  ^o  pay  the  costs  of  the  plaintiff,  who,  by  accepting  the  sum 
'"^niiy^ttrl^hr    <^ffcred,  admitted  that  that  amount  only  was  in  dispute.  Ac- 

offer. 
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cordioely,  John  Jervis,  in  HilaryTerm  {a),  moved  for  a  spe-  Exch,  of  Pleas, 
cial  rule  to  pay  the  sum  of  1/.  3*.  7rf.  into  Court,  without     .    >oo  -  ^ 
costs;  but  the  Court  saying  that  the  application  so  framed         Jones 
would  cast  upon  the  plaintiff  the  onus  of  applying  for  the        owcn. 
costs,  should  he  be  entitled  thereto,  refused  the  order  in 
the  terms  prayed,  but  directed  that  the  money  should  be 
paid  into  Court  without    an  undertaking   by  the  de/en- 
dant  to  pay  the  plaintiff's  costs;  and  a  rule  for  that  pur- 
pose was  accordingly  drawn  up.     This  order  was  not 
served  on  the  plaintiff's  attorney  until  the  13th  February ^ 
who  then  took  out  a  summons  before  a  Baron,  who,  on 
the  22nd  February,  the  rule  of  Court  not  being  produced, 
decided  that  the  plaintiff  would  be  entitled  to  costs  if  he 
accepted   the  sum   paid   into  Court     On  the  25th,  the 
plaintiff  taxed  his  costs,  and  demanded  them;  but  the  de- 
fendant refused  to  pay  them.     At  this  time  the  Judges 
were  on  the  circuit,  and  the  Chief  Justice  of  the  King's 
Bench  refused  to  interfere  upon  an  order  made  by  this 
Court.     The  plaintiff's  attorney,  having  given  notice  that 
he  would  proceed  to  trial  unless  the  costs  were  paid  by  the 
1st  of  March,  on  the  8th  of  that  month,  the  defendant's 
attorney  wrote  to  the  plaintifTs  attorney  to  know  whether 
he  meant  to  proceed  for  a  greater  sum,  and  offered  to  un- 
dertake to  give  him  judgment  on  the  fourth  day  of  Easter 
Term  for  the  sum  of  1/.  3^.  Td.,  in  order  that  an  application 
might  be  made  to  the  Court.     An  evasive  answer  was  re- 
turned to  this  letter,  and  the  defendant's  attorney  again 
wrote  to  say,  that,  if  he  did  not  hear  immediately  to  the 
contrary,  he  should  conclude  that  the  plaintiff  claimed  a 
larger  sum,  and  should  prepare  for  his  defence  accordingly. 
This  letter  was  returned  unanswered.  On  the  22nd  March, 
the  cause  was  tried  at  Cardigan,  before  Bolland,  B.,  when 
the  plaintiff  contented  himself  with  putting  in  the  rule  to 
pay  money  into  Court,  and  had  a  verdict  for  one  shilling, 
with  leave  for  the  defendant  to  apply  to  the  Court. 

(a)  31 8t  January. 
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EjccH.  of  Pleas,       Upoti  the  motion  of  fFhUcombet  the  Court  ffrmted  a 

V ^     rule  to  shew  cause  why  the  verdict  should  not  be  set  aside, 

Jones        and  the  proceedings  stayed,  and  why  the  plaintiff  should 
Owen.        not  pay  the  costs  incurred  after  the  payment  of  the  money 
into  Court. 

Evans  and  E»  V.  fVilttttmi  shewed  cause,  and  contended 
tiiat  the  rule  of  Court  was  not  substantially  varied  by  the 
omission  of  the  undertaking  to  pay  the  costs  when  taxed ; 
and  that,  as  the  defendant  had  refused  to  pay  the  costs, 
the  plaintiff  was  entitled  to  nominal  damages  by  the  mere 
production  of  the  rule  (a).  They  also  argued  upon  a  dis* 
crepancy  which  appeared  in  the  affidavits. 

Whitcombe  {J.  Jervis  was  with  him),  conirA. — It  is  esta- 
bHshed  by  the  cases  of  Fleming  v.  Davies  (6)  and  Baieman 
V.  Smith  (c),  that  a  plaintiff,  who  sues  in  a  superior  Court 
for  a  sum  above  5/.  or  40«.  defendants  who  reside  vdthin 
the  jurisdiction  of  a  Court  of  Requests  or  County  Court, 
will  lose  his  costs  if  he  recover  less  than  those  sums;  and 
it  is  a  rule  that  a  superior  Court  will  not  entertain  actions 
for  sums  below  40^.,  and  which  may  be  recovered  in  a 
county  court.  Now,  here  the  cause  of  action  arose  wholly 
in  Anglesey^  for  the  goods  were  delivered  there  by  the  in- 
solvent to  the  defendant,  and  the  course  which  the  plain- 
tiff pursued  shews  clearly  that  he  proceeded  to  recover 
the  sum  which  was  paid  into  Court.  This  sum  he 
might  have  had  without  proceeding  in  the  action,  and,  as 
the  defendant  has  been  put  to  great  expense  by  the  ooo- 
duct  of  the  plaintiff,  the  plaintiff  ought  to  pay  the  costs 
incurred  subsequently  to  the  rule  of  Court.  He  was  then 
stopped  by  the  Court. 

Bayley,  B. — This  verdict  ought  to  be  set  aside,  and  the 

(fl)  1  Tidd,  626.  (6)  6  D.  &  R.  371.  (c)  14  East,  301. 
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plaintiff  should  pay  to  the  defendant  all  costs  incurred  sub-  £'<^a.  of  Pleat, 
sequently  to  the  8th  March,  the  date  of  the  first  letter  from  ^ 

the  plaintiff's  attorney.  The  money  was  paid  into  Court  up-  Jones 
on  an  order^  which,  by  the  direction  of  the  Court,  deviated  Owen. 
from  the  common  form,  in  order  that  the  subject  of  costs 
might  undergo  a  fair  discussion*  That  question  was  agitated 
before  a  learned  Baron  at  chambers,  on  the  2^nd  February, 
but  his  attention  was  not  drawn  to  the  order  of  Court, 
which  should  have  been  produced  by  the  defendant's  attor"- 
ney.  Up  to  that  period,  and  afterwards,  until  the  8th 
Marchf  there  was  nothing  to  shew  that  the  plaintiff  was 
not  Entitled  to  bis  costs;  for^  if  the  cause  of  action  had 
'arisen  partly  in  one  county  and  partly  in  another,  the 
county  court  would  not  have  had  jurisdiction.  On  the  8th 
March,  however,  during  the  existence  of  the  order  of  the 
i^lst  January,  the  defendant's  attorney  wrote  to  the  agent 
for  the  plaintiff's  attorney,  to  ask  if  the  plaintiff  was  pro- 
ceeding for  1/.  Ss.  7d,  only,  or  for  further  damages.  Now, 
a  plain  answer,  which  would  have  saved  all  the  subsequent 
expense  of  the  trial,  was  nut  given  to  this  application,  and 
the  defendant's  attorney  again  wrote,  to  say  that  he  should 
consider  the  plaintiff  as  going  for  damages  above  1/.  3s.  Id. 
if  a  clear  answer  was  not  given  to  the  contrary  before  a 
day  named,  but  that  he  was  willing  to  give  the  plaintiff  a 
judgment  after  the  four  first  days  of  this  term,  for  the  sum 
paid  into  Court.  No  answer  was  sent*  to  this  letter,  which 
was  returned  by  the  post.  From  this  the  defendant's  agent 
would  naturally  suppose  that  it  was  the  intention  of  the 
plaintiff  to  proceed ;  and  the  attorney  of  the  defendant  in  the 
country,  having  no  communication  to  the  contrary  from  his 
agent,  would  be  justified  in  supposing  that  the  plaintiff  Was 
proceeding  for  a  larger  sum.  But,  does  he  proceed  for  a  lar- 
ger sum?  On  the  contrary^  he  is  contented  with  a  verdict 
for  one  shilling,  clearly  shewing  that  his  object  was  the  costs^ 
which  would  more  properly  have  been  decided  had  the 
plaintiff  accepted  the  defendant's  offer  on  the  8th  March. 
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JOMES 

•    V, 

Owen. 


Fxch.  of  Pi'east   Xlic  costs  incurred  since  that  date  have  been  occasioned 

entirely  by  the  plaintiff;  and  we  have  an  authority  in  the 
case  of  James  v.  Raggett  (a),  for  ordering  the  plaintiff  to 
pay  such  costs.  The  defendant,  however,  is  not  without 
blame;  it  was  his  duty  to  have  served  the  rule  of  Court 
immediately,  and  to  have  brought  it  before  the  attention 
of  the  learned  Baron^  on  the  22nd  February f  when  the 
summons  was  heard.  I  therefore  think  that  the  justice 
of  the  case  will  be  best  answered  by  setting  aside  the  ver- 
dict and  staying  all  further  proceedings,  the  plaintiff  to 
pay  to  the  defendant  the  costs  incurred  after  the  8th 
March,  and  the  plaintiff  to  have  from  the  defendant  the 
costs  up  to  that  time. 


The  other  Barons  concurred,  and  the  rule  was  drawn 
up  accordingly. 

{a)  2  B.  &  A.  776. 


if  the  execution 
creditor  does 
Dot  appear  upon 
a  rule  to  relieve 
the  sheriff  un- 
der the  Inter- 
pleader Act,  the 
Court  will  order 
the  sheriff  to 
withdraw  from 
possession,  but 
will  not  direct 
the  execution 
creditor  to  pay 
the  sheriff  the 
costs  of  keeping 
possession. 


Field  r.  Cope. 

A.  HE  plaintiff,  having  obtained  judgment  against  the  de- 
fendant, sued  out  a  fi^fa.y  which  he  delivered  to  the  she- 
riff who  seized  the  defendant's  goods,  but,  before  they 
were  sold,  received  a  claim  from  the  assignees  of  the  de- 
fendant, against  whom  a  fiatiiad  issued.  He  continued 
in  possession  of  the  goods,  and  applied  for  relief  under  the 
Stat.  1  &  2  ^.  4,  c.  58,  s.  6,  calling*  before  the  Court  the 
plaintiff  and  the  assignees  to  state  their  claims. 

Richards  appeared  for  the  assignees,  and  suggested 
that  the  plaintiff  had  proved  his  debt  against  the  defen- 
dant in  bankruptcy. 
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The  plaintiff  did  not  appear,  whereupon  the  rule  was    Exch.  rf  Pleas, 
enlarged ;  and  Whiimore,  for  the  sheriff,  obtained  a  fur-         *^^^' 
ther  rule  for  the  sheriff  to  be  at  liberty  to  withdraw  from 
the  possession  of  the  goods. 

Both  rules  came  on  together,  and  the  plaintiff  still  not 
appearing,  Whiimore  contended  that  the  defendant's  as- 
signees should  pay  the  sheriff  the  costs  incurred  by  him 
since  the  notice  was  given  by  them. 

But  the  Court  said  it  was  not  the  practice  to  give  costs 

to  the  sheriff,  who  applied  for  an  indulgence,  and  to  be 

relieved  from  a  liability  cast  upon  him  by  law.     And  as 

the  plaintiff  did  not  appear,  the  first  rule  was  discharged, 

but  the  second  made — 

Absolute  (a). 

(a)  Sec  Bowdler  v.  Smith,  I  Dowl.  P.  C.  417,  and  Parker  v.  Booth,  8 
Biog.  85. 


Doe  d.  Woodhead  r.  Fallows  and  Others. 

A  HIS  was  an  ejectment  by  a  mortgagee  against  the  de-  An  administra- 
fendants,  one  of  whom  was  the  widow  and  administratrix,  V^*.^e»»ff  »"- 

'  '    debted  to  an  at- 

and  the  others  the  children  of  Joseph  Fallows,  who,  at  tomey  for  rent, 
the  time  of  his  death,  was  possessed  of  a  lease  of  the  pre-  a  mortgage  of 
mises  in  question,  for  the  residue  of  a  term  of  ninety-nine  pe^**betonrin 
years.     After  his  decease,  by  an  indenture  of  mortgage,  ^  ^^'  intestate, 
the  widow  and  administratrix,  in  consideration  of  the  sum  redted  that  3002. 
of  300/.,  which  was  therein  expressed  to  be  to  her  in  hand  ^"sidmidon*; 
well  and  truly  paid  by  the  lessor  of  the  plaintiff,  at  or  be-  *^*  next  of  kin, 

,  r  »  not  knowing  the 

fore  the  sealing  and  delivery  of  the  said  indenture  of  (>^cts,  were  in- 
mortgage^  assigned  the  lease  to  the  lessor  of  the  plaintiff  representation' 

to  execute  the 
mortgage;  and 
the  jury  at  the  trial  found  that  the  deed  had  not  been  fairly  obtained: — Held,  that  the  mortgagee 
was  not  entitled  to  recover  in  ejectment  against  the  next  of  kin,  because  of  the  fraud,  nor  against 
the  administratrix,  who  was  the  widow  of  the  intestate,  because  the  accouuts  of  the  estate  had  nut 
been  woimd  up. 
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Eich.  nf  Pkoiy    for  the  residue  of  the  term;  and  the  other  defendants 
1832. 

joined  in  the  execution  thereof. 

At  the  trial  before  Bolland^  B.,  at  the  Summer  Assises 
at  Chester y  1831^  it  appeared  that  the  sum  of  3QOL  secured 
by  the  mortgage^  was  a  sum  due  from  the  widow  to  the  les- 
sor of  the  plaintiff  in  her  own  right,  and  not  as  administratrix. 
It  also  appeared  that  the  children  had  been  iilduced  by 
misrepresentation  to  execute  the  assignment;  and  a  letter 
was  produced  from  the  lessor  of  the  plaintiff  to  one  of  the 
children  (who  was  not  a  defendant  in  this  ejectment),  re- 
questing him  to  execute  the  deed,  and  apprizing  him  that 
the  mortgage  was  to  secure  the  payment  of  a  bill  of  costs 
due  from  the  widow  to  the  lessor  of  the  plaintiff^  as  at- 
torney, and  assuring  him  at  the  same  time,  that  the  deed 
would  not  be  enforced  against  him.  John  Evans,  for  the 
defendants,  insisted  that  the  whole  transaction  was  a  fraud, 
and  that  the  children  had  been  induced  by  this  letter  to 
execute  the  assignment,  and  that  the  deed  was  therefore 
void  in  law.  Bolland,  B.,  left  it  to  the  jury  to  say  whe- 
ther, in  their  opinion,  the  execution  of  the  deed  had  been 
fairly  obtained ;  upon  which  they  found  a  verdict  for  the 
defendants. 

Lloyd,  in  Michaelmas  Term,  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  had,  against  which 

John  Evans  shewed  cause,  and  cited  Scoit  v.  Tyler  {a)^ 
Hill  V.  Simpson  {b),  Nugent  v.  Giffordi^c),  and  M^Leod  t^ 
Drummond{d),  and  contended  that  the  transaction^  being 
bottomed  in  fraud,  was  void. 

Lloyd,  contrh,  insisted  that  though  the  defendants  might 

(a)  2  Bro.  C.  C.  431 ;   2  Dick-         (c)  1  Atk.  463. 
ens,  712.  ((/)  14  Ves.  363;   1?  Id.  162. 

(6)  7  Vc8. 162. 
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have  a  remedy  in  equity,  they  were  estopped  by  their  Bxeh.rfiNe<»i 
execution  from  disputing  the  conveyance.  ^      ^"--^ 

Dob 

The  case  stood  over  for  an  arrangement,  at  the  sugges-     woodhbad 
tion  of  the  Court,  upon  an  intimation  that  the  rule  would      fallows. 
be  discharged ;  but,  as  the  parties  could  not  agree,  the 
judgment  of  the  Court  was  delivered  by 

Baylet,  B. — This  was  an  ejectment  on  a  mortgage 
deed  executed  by  the  defendants  and  their  mother,  and 
the  defence  upon  which  the  jury  found  a  verdict  for  the 
defendants  was  fraud.  The  mother  was  administratrix  to 
her  husband,  and  the  defendants  were  his  next  of  kin« 
The  premises  were  leasehold.  The  mother  was  possessed 
of  them  in  her  own  right  as  administratrix.  The  founda* 
tion  of  the  mortgage  was  a  debt  due  from  her,  not  as  ad- 
ministratrix, but  in  her  own  right.  The  ground  upon 
which  the  rule  nisi  for  a  new  trial  was  obtained,  was,  that 
the  verdict  was  against  evidence.  When  cause  was  shewn> 
Lord  Lyndhurst  desired  to  see  the  mortgage  deed,  and 
the  case  stood  over  that  the  deed  might  be  produced. 
It  was  produced  accordingly ;  and  on  inspection  it  seems 
to  us  to  make  out  the  fraud,  and  fully  to  justify  the 
verdict. 

That  an  executor  or  administrator  has  at  law  ftill  power 
to  dispose  of  the  assets  of  his  testator,  so  ad  to  give  a  per- 
fect title  to  whoever  takes  them  honestly  and  bondjide,  is 
a  proposition  on  which  no  doubt  can  be  entertained.  That 
lie  may  make  an  effectual  disposal  of  them  in  consideration 
of  a  debt  of  his  own,  and  to  discharge  his  own  debt,  if 
there  be  no  fraud  in  the  creditor  in  accepting  of  such  dis- 
posal, is  also  equally  clear.  But  where  there  is  collusion 
between  the  executor  and  the  person  to  whom  he  passes 
the  property,  and  the  latter  knows  that  the  executor  is 
acting  in  violation  of  his  trust,  and  in  fraud  of  the  persons 
interested  in  the  due  administration  of  theassets^  the  fraud 
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Ejich,  ofPietu,  vitiates  the  transaction,  and  the  attempt  to  transfer  the  pro- 
perty is  ineffectual  and  void.  This  is  established  by  the 
doctrine  of  Lord  Mansfield  in  Whale  v.  Booth  {a\  and 
may  be  collected  from  the  able  judgment  of  Mr.  Justice 
Grose  in  Farr  v.  Newman  (6). 

It  is  the  duty  of  an  executor  to  administer  the  assets  in 
a  due  course  of  administration.  It  is  a  breach  of  trust  in 
him  if  he  does  not,  and  whoever  assists  him  in  effectuating 
that  breach  is  a  party  to  such  fraud.  Was  there  then  evi- 
dence in  this  case  of  a  breach  of  trust  in  this  administratrix, 
and  was  there  evidence  to  shew  collusion  between  her  and 
the  lessor  of  the  plaintiff* — or,  in  other  words,  did  the  lessor 
of  the  plaintiff*  assist  her  in  effectuating  that  breach  ?  The 
assignment  for  a  debt  of  her  own  was  primd  facie  a  breach 
of  trust ;  nor  was  there  any  evidence  to  rebut  that  pre* 
sumption,  or  to  shew  that  there  were  any  circumstances 
existing  which  would  justify  this  application  of  the  assets. 
Then  was  there  any  evidence  of  collusion  between  the  les* 
sor  of  the  plaintiff* and  the  administratrix?  Did  he  assist 
her  in  effectuating  this  misapplication  of  the  assets  t  The 
language  of  the  mortgage  not  only  does  not  communicate 
the  true  state  of  things,  but  exhibits  a  false  one  ;  the  true 
state  of  the  transaction  being,  that  the  consideration  for 
the  mortgage  was  an  old  debt  due  from  the  administratrix  in 
her  own  right,  and  that  she  received  nothing.  The  repre- 
sentation made  by  the  mortgage  is,  that  the  consideration 
is  300/.  to  the  administratrix  in  hand  well  and  truly  paid  at 
or  before  the  sealing  and  delivery  of  the  mortgage.  To 
prove  the  fairness  of  the  transaction  as  to  the  next  of  kin, 
the  evidence  as  to  the  major  part  of  them  was,  that  the 
mortgage  was  read  over  to  them  before  they  executed  it. 
If  they  understood  it  when  it  was  so  read,  they  would  col- 
lect from  it  that  their  mother  was  put  into  possession  of 
SOO/.,which  they  might  expect  would  be  applied^  as  it  ought, 

(a)  4  T.  It  626,  u.  {b)  Id.  621 . 
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to  the  purposes  of  the  mother's  trust,  rtjer.  to  the  discharge   ExcK  ofPUas, 
of  debts^  as  far  as  there  were  debts,  and  to  distribution     ^ 
among  the  next  of  kin  if  there  were  any  surplus ;  and  such 
an  expectation  might  reasonably  induce  them  to  enter  into 
a  covenant  to  bind  themselves  personally  for  the  repayment 
of  this  300/. 

These  expectations  then  were  disappointed,  when  they 
learnt  that  no  300/.  was  advanced,  and  that  this  mortgage 
supplied  no  fund  for  the  payment  of  creditors  nor  for  dis- 
tribution among  the  next  of  kin.  It  is  indeed  true  that 
one  of  them  was  apprized  by  letter  that  the  mortgage  was 
intended  to  secure  the  bill  of  costs  of  the  lessor  of  the 
plaintiff;  but  there  was  no  explanation  that  that  bill  of  costs 
was  not  incurred  on  the  account  of  the  administratrix,  nor 
was  there  any  similar  explanation  to  the  other  nextof  kin^ 
even  to  the  extent  before  stated ;  and  though  there  was  an 
assurance  in  that  letter  that  the  person  to  whom  it  was  ad« 
dressed  would  never  be  called  upon  on  the  covenant  con- 
tained in  the  mortgage,  that  covenant  might  have  put  the 
party  under  great  embarrassment  had  he  been  sued  upon 
it  by  the  lessor  of  the  plaintiff,  or  had  he  been  called  on 
by  the  other  parties  for  contribution. 

Whilst  this  case  was  under  discussion,  a  doubt  arose  in 
my  mind  whether  the  conveyance  from  the  administratrix, 
if  it  did  not  pass  the  whole  interest,  would  not  pass  at  least 
that  part  of  it  which  would  ultimately  be  her  share  as  widow 
of  the  termor,  or  that  if  the  whole  could  not  be  recovered, 
a  part  might.  Upon  consideration,  however,  I  am  satisfied 
that  the  lessor  of  the  plaintiff  is  not  entitled  at  present  to 
recover  either  all  or  any  part.  Not  the  whole,  because  of 
fraud  on  the  next  of  kin ;  nor  any  part,  because,  until  the 
accounts  are  wound  up,  it  cannot  be  ascertained  whether 
there  will  be  any  surplus,  or  any  part  which  will  belong  to 
the  widow. 

Rule  discharged. 


486  CASES  IN  TIIF.  EXCHEQUERS 

Excfu  of  Pleats 
1832. 

^      "^      '  Harris  v.  Alcock. 

A  defendant        X  HE  defendant  in  this  caset  who  resided  in 
n^ed^h"'   ^^*^f  having  been  arrested  upon  a  quo  mimis  OMpias,  and 
couotryi  "nd       bailed,  was  declared  a  bankrupt,  upon  a  commission  issued 

bailed,  was  de-  '  .  . 

cUredabank-  to  Certain  parties  residing  at  Birmingiamf  at  which  place 
^^Dntu  after  the  Commission  was  opened  on  the  1 2th,  Jattuary.  The  de- 
toin°*him  to"  feodant  Surrendered,  and  was  allowed  time  to  pass  his  ex- 
pass  hu  final  ex-  ^mination,  and  the  last  sitting  was  fixed  for  the  S4th  of 

amination;  the  to<j^ 

Court  enUrgcd    February,  18»32, 

the  time  to  ren- 
der until  four 

days  after  the  ThesiffCT.  on  behalf  of  the  creditors,  moved,  upon  an 

final  examina-         «,         .  .  ^  ,     ,  ,  .11 

tionofthebank-  affidavit  Stating  these  facts  and  that  the  bail  could  and 
^^an  affidavit'  would  render  the  defendant  in  their  discharge  unless  the 
that  it  would  be  application  was  granted,  for  a  rule  to  shew  cause  why 

inconvenient  for      *  •  o  »  .r 

the  commission-  they  should  not  have  time  to  render  until  a  week  after 
the  county  gaol  the  defendant  should  have  passed  his  final  examina- 
toJcethrtenk-**  tion,  with  a  stay  of  proceedings  in  the  meantime.  He 
rupt's  final  exa-  urged  that  the  estate  of  the  bankrupt  would  be  put  to 

mination.  1         <•  * 

great  expense  if  the  bankrupt  were  rendered,  and  the 
commissioners  obliged  to  come  to  town  to  take  his  final  exa« 
mination;  and  relied  on  Crump  v.  Tat/lor  (a),  Maude  v. 
'  Joweti  (£),  and  Glendining  v.  Robinson  (c),  as  authorities 
for  similar  applications  under  the  statutes  then  in  force* 

Bayley,  B.,  (the  only  Judge  in  Court),  observed,  that 
the  decisions  relied  on,  were  pronounced  before  the  stat 
11  Geo.4f  &  1  fVilL4ff  c«  70,  s.  SI,  which  allows  a  ren- 
der to  the  gaol  of  the  county,  in  which  the  defendant  is 
arrested,  and  directed  the  case  to  stand  over,  to  see  if  it 
were  inconvenient  for  the  commissioners  to  attend  at  War- 
mck  or  London,  to  take  the  bankrupt's  examination. 

Subsequently,   Thesiger  produced  an  affidavit  that  it 
(a)  1  Price,  74,  (b)  3  East,  146.  (c)  1  Taunt  320. 
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would  be  inconvenient  for  the  commissioners  to  attend  at   Exch,  of  pieas, 
either  of  these  places;  and  the  Court  granted  a  rule  nisi 
to  enlarge  the  time  for  rendering  the  defendant  until  four 
days  after  his  final  examination;  and  no  cause  being  shewn, 
the  rule  was  made 

Absolute. 


Hutchinson's  Bail. 

J.  OMLINSON  moved  to  justify  country  bail  upon  an  it  is  insufficient, 
affidavit,  which  stated^  that  they  were  possessed  of  pro-  justificaaon,  to 
pert,  consisting,  &c.  Z'l^J^- 

ed  of  the  re- 
quisite property. 

Busby ^  cantrd,  objected  to  the  bail,  because  the  affidar 
vit  professed  to  comply  with  the  rule  of  T.  T.  1  Will.  4,  but 
did  not  follow  the  form;  and  further,  tliat  it  was  necessary, 
in  affidavits  of  justification,  for  the  bail  to  swear  that  they 
were  worth  the  sum  required  (a) ;  as  they  might  be  tem- 
porarily possessed  of  the  requisite  sum,  but  still  have  no 
property. 

TomUnson,  on  the  other  side,  argued,  that  the  form 
given  in  the  rules  of  Trinity  Term  shewed,  that,  in  the 
contemplation  of  the  Judges,  it  was  the  same  tiling  whe- 
ther the  bail  were  possessed  or  were  worth  the  sum  re- 
quired ;  to  which  Busby  answered,  that  the  former  rule 
applied  only  to  town  bail,  and  was  framed  with  a  view  to 
costs ;  in  which  case  the  plaintiff  had  a  full  opportunity  of 
inquiry.     Upon  which — 

GuRNEY,  B.,  after  consulting  the  Barons,  held  the  affi- 
davit insufficient,  but  gave  the  defendant  time  to  put  in 
new  bail^  on  the  terms  of  taking  short  notice  of  trial,  and 
putting  the  plaintiff  in  the  same  situation. 

(«)R.H.T.  2Will.4,  8.19. 
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Exeh,  of  Pleat, 
1832. 


Reasonable  costs 
of  serving  a  no- 
tice of  taxation 
will  be  allowed, 
and  it'  the  de- 
fendant resides 
in  the  country, 
and  has  not  em- 
ployed an  at- 
torney, an  at- 
torney in  the 
country  may  be 
employed  to 
serve  him  with 
a  notice  of  tax- 
ing costs. 


Thorp  v.  Wordy. 

X  HE  defendant  in  this  case  gave  a  cognovit  after  pro- 
cess had  been  issued,  without  appearing  or  employing  an 
attorney.  Upon  this,  the  plaintiff  signed  judgment,  and  on 
the  5th  of  May  sent  a  letter  to  an  attorney  at  Exeter^  in- 
closing a  notice  to  tax  costs,  to  be  served  on  the  defendant. 
The  defendant  had  at  that  time  left  his  former  residence; 
and  in  consequence  the  notice  was  sent  on  the  7th  to  an  at- 
torney at  Torringion,  who  served  the  defendant  four  or 
five  miles  from  that  place,  and  charged  for  so  doing  (in- 
cluding postage^  journey,  horse-hire,  and  letter  to  plain- 
tiff's agent)  1/.  I2s.  Upon  taxation^  the  Master  disallow- 
ed that  charge,  considering  that  the  notice  might  have 
been  sent  by  the  post,  and  allowed  only  for  the  postage  of 
a  letter  to  Exeter ^  upon  the  principle  of  a  notice  by  letter 
being  suflScient. 

Kelly  now  moved  to  review  the  taxation,  and  sub- 
mitted this  as  an  important  question  upon  the  construc- 
tion of  the  rule  T.  T.  1  Mill.  4,  though  trifling  in  amount. 
He  urged,  that  the  service  by  letter  would  be  open  to 
fraud;  and  that,  if  it  was  intended  that  the  party  should 
bond  fide  have  notice  of  the  taxation,  the  only  way  of 
serving  it  was  to  send  the  notice  to  an  attorney  in  the 
country,  who  must  be  paid  for  his  trouble  in  serving  the 
party. 

Bayley,  B.,  thought  that  notice  of  tlie  taxation  of  costs 
wcs  of  such  importance  to  the  party  concerned,  that  the 
Master  should  allow  a  reasonable  sum  for  giving  that  no- 
tice in  a  mode  which  would  afford  him  an .  opportunity  of 
attending  the  taxation,  should  he  thuikfit;  and  the  Court 
referred  the  bill  to  the  Master  to  review  his  taxation,  and 
allow  a  reasonable  sum  under  the  circumstances  of  the 
case. 
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Exeh.  of  Pleas, 
1832. 

Tucker  r.  Coleoate.  " 

J.N  this  case  the  affidavit  to  hold  to  bail  stated  that  the  it  is  too  ute  to 
defendant  was  indebted  to  the  plaintifi*in  the  sum  of  14/.  don  tTthe^affi- 
on  a  bill  of  exchange,   drawn  by  the  defendant  on  one  davit  of  debt 

®   '  -^  after  the  time 

Webb,  and  accepted  by  him,  payable  to  the  order  of  the  for  putting  in 
defendant  at  a  certain  day  then  past,  and  by  him  duly  in-  eiapwd. 
dorsed  to  the  plaintiff;  and  in  the  further  sum  of  10/.  and 
upwards  for  money  lent  by  the  plaintiff  to  the  defendant. 
On  this  affidavit  a  bailable  quo  minus  was  issued,  return- 
able on  the  16th  of  April,  the  first  day  of  this  term. 

On  the  38th  of  April,  Godson  obtained  a  rule  to  shew 
cause  why  the  bail  bond  should  not  be  delivered  up  to  be 
cancelled,  upon  entering  a  common  appearance;  and  why 
the  plaintiff  should  not  pay  the  costs  of  the  application ; 
on  the  ground  that  the  affidavit  of  debt  did  not  state  that 
the  bill  had  been  dishonoured  by  the  acceptor. 

TomUnson  shewed  cause. — The  defendant  is  here  sworn 
to  be  indebted  to  the  plaintiff  in  14/.  on  a  bill  of  exchange. 
If  the  bill  was  not  due  nor  dishonoured,  the  plaintiff  might 
be  indicted  for  perjury.  Davison  v.  March  (a).  It  may  be 
said,  that  that  case  has  been  since  overruled,  but  that  was 
on  another  ground,  viz,  because  the  affidavit  did  not  shew 
that  the  bill  was  due ;  Edwards  v.  Dick  (6) ;  for  Bat/ley,  J., 
in  Jackson  v.  Yate  (c),  says,  that  in  Davison  v.  March  the 
defendant  was  stated  to  be  indorsee  of  the  bill,  and,  as 
such,  was  only  a  collateral  security,  and  could  not  be  in- 
debted unless  the  bill  had  become  due  and  was  dis- 
honoured. That  distinction  is  applicable  to  this  case. 
Here  the  drawer  is  sued  on  a  bill  which  is  stated  in  the 
affidavit  to  have  been  accepted  and  to  be  payable  at  a  day 

(a)  1  New  Rep.  15?.         {h)  3  B.  &  A.  496.  (c)  2  M.  &  S.  148. 
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1832.        or  other  proceedings,  except  notices  of  trial  and  notices  of 
reo.  Gen.      inquiry,  in  any  of  the  Courts  of  law  at  fVesiminster. 

(Signed  by  the  Judges  of  the  three  courts 
of  common  law.) 


MEMORANDA. 

IN  the  vacation  after  Hilary  Term,  Mr.  Baron  Garrow 
resigned  his  seat  in  this  Court. 

John  Gumey^  Esq.,  K.  C.  and  John  Taylor  Coleridge^ 
Esq.,  were  called  to  the  degree  of  the  coif,  and  gave  rings 
with  the  following  motto: — Justo  secemere  iniquum. 

John  Gumey^  Esq.,  succeeded  Mr.  Baron  Garrow,  and 
took  the  oaths  and  his  seat  in  this  Court  on  the  second  day 
of  Easter  Term.     He  was  afterwards  knighted. 


END   OF    EASTER   TERM. 


REPORTS  OF  CASES 


ARGUED  AND  DETERMINED 


IN 


Wbt  €ouvtii  of  ^xt^tti^mv 


AND 


l&xtitq^utv  iS^bamlirr. 
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The  Attorney-General  v.  Riddle.  1832. 

X  HIS  was  an  information  against  the  defendant,  a  paper-  a  wife,  who  was 
maker,  for  selling,  sending  out,  and  delivering  paper  not  authoriiy*£rom* 
tied  up  and  labelled,  and  for  removing  paper  from  his  ma-  **«'  huaband,  a 

*  ^  ^  o  «    A  paper-maker,  to 

nufactory  not  inclosed  in  a  wrapper  so  labelled,  and  with  do  certain  acts 
such  impressions  of  a  departure  stamp  thereon  as  are  re-  pledged  paper 
quired  by  the  stot.  1  Geo.  4,  c.  58,  ss.  6  and  7.  ^^'^^  *^?^"° 

*  "^  '  wrapper,   label. 

At  the  trial,  before  the  Lord  Chief  Baron  at  the  sittings  or  departure 
after  last  Michaelmcu  Term,  it  wasproved,  that,  on  the  day  Chief  Baron  was 
laid  in  the  information,  the  defendant's  wife  went  with  her  ^'^^'"Larihe^ 
brother-in-law  in  a  cart  to  the  shop  of  Shering,  a  grocer  *»"»*>and  was 
at  HaUtead.    The  man  went  in,  and  in  her  name  solicited  this  act  of  his 
a  loan  of  5/.  to  make  up  50/.  then  due  from  her  husband,  Court,  upon mo- 
the  defendant,  for  paper  duty ;  adding,  that  she  would  |he"  amhorit***of 
deposit  with  him  paper  worth  6/.  which  was  then  in  the  ^^e  wife  was  a 
cart«  Shering  came  to  the  cart,  and  she  repeated  the  same  jury. 
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Revenue, 
1832. 


Att-Oen. 

0. 

Riddle. 


thing  to  him,  saying,  if  the  money  was  not  forthcoming  he 
might  keep  the  paper.  The  bundle  of  paper  had  no  wrap- 
per or  labels  and  no  departure  or  duty  stamp  on  it,  both 
of  which  stamps  are  on  the  label,  aod'put  on  by  the  officer 
charging  the  duty.  Shering  took  the  paper  and  gaye  her 
a  cheque  for  5/.,  for  which  she  got  cash,  and  on  the  same 
day  -paid  6/.  for  paper  duty  then  due,  45A  having  been 
paid  before.  Ijter  brother-in-law  was  in  the  houae  with 
her  when  she  paid  the  duty.  The  money  was  not  repaid, 
and  Shering  kept  the  paper,  which  was  seized  on  his 
premises.  It  was  proved  that  the  defendant  was  an  en- 
tered paper-maker,  and  that  the  course  of  the  trade  was 
for  the  surveying  officer,  on  receiving  notice  from  the  paper- 
maker  to  attend  to  weigh  and  charge  the  duty,  to  take  the 
stamp  denoting  the  charge  of  duty  in  order  to  apply  it  to 
part  of  the  label  fixed  on  the  top  of  the  wrapper ;  and 
that,  before  sending  out  paper  from  the  stock,  it  was  the 
duty  of  the  maker  to  tie  it  up  and  affix  an  impression  of 
another  stamp,  called  a  departure  stamp,  on  that  part  of  the 
label  fixed  to  the  side  of  the  wrapper,  in  order  to  denote 
the  time  of  its  leaving  the  maker's  possession.  The  wife, 
in  the  absence  of  her  husband,  sometimes  wrote  the  notices 
to  charge  and  weigh ;  but,  when  applied  to  by  the  officersi 
the  foreman  always  referred  to  his  mistress.  She  also 
had  paid  paper  duty  to  the  collector  more  than  once* 
After  the  seizure,  the  defendant  was  asked  *'  whether 
he  allowed  his  wife  to  transact  business  for  him  in  hia 
absence,  such  as  giving  notices  and  the  like;"  and  he 
said,  ''  I  do.'*  She  never  gave  directions  as  to  the  mode 
of  carrying  on  the  business,  nor  did  any  thing  except 
giving  the  notices  to  charge  if  her  husband  was  absent. 
When  the  defendant  was  at  home,  he  always  gave  the 
requisite  notices,  but  was  often  absent  from  home,  eight- 
een notices  to  weigh  and  charge,  signed  *'  Ann,  for  fVHU 
Ham  Riddle  ;*'  fourteen  receipts  for  labels,  signed  by  her, 
and  one  account  of  goods  sent  out  since  the  last  survey 
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sigiied  "  Ann,  far  WiUiam  Riddle,*'  were  produced  at  the 
trial. 

Upon  this  evidence,  FoUeli,  for  the  defendant,  objected 
that  the  evidence  given  only  shewed  a  limited  authority  for 
the  wife,  in  the  defendant's  absence,  to  give  such  notices 
to  the  excise  as  were  requisite  to  keep  the  manufacture 
from  being  stopped,  but  that  nothing  appeared  to  shew 
her  acting  generally  in  the  making  paper,  or  sending  it  out, 
or  to  have  any  general  authority  from  the  defendant  to  do 
any  such  acts ;  and  that  the  payment  of  the  duty  was  no 
part  of  the  business,  but  a  consequence  of  it,  and  not  with- 
in the  scope  of  her  authority.  The  Lord  Chief  Baron 
was  of  this  opinion,  and  the  defendant  had  a  verdict 

In  Hilary  Term,  a  rule  nisi  for  anew  trial  was  obtained, 
against  whieh — 


Revenut, 
1832. 


Att.-Obn. 

0. 
RlDDLB» 


FoUett  shewed  cause. — The  mere  relation  of  husband 
and  wife  will  not  suffice  to  charge  him  with  her  acts,  with- 
out shewing  that  she  was  his  agent  etitrusted  with  the  ma- 
nagement of  his  business.  The  only  authority  proved  was 
of  a  limited  kind ;  and,  had  it  been  to  act  generally  in  the 
bnsinesa,  the  defendant  could  not  be  presumed  to  have 
aanctiotied  a  direct  breach  of  the  excise  laws.  This  is  not 
atrietly  a  criminal  charge,  though  in  the  nature  of  it;  and 
Attomey-General  v.  Siddon  (a)  does  not  carry  constructive 
crimwality  so  fisur  as  is  here  contended  for. — The  illegal 
act  here  charged  might  have  been  done  by  the  wife  to 
abield  her  misappUcation  of  money  entrusted  to  her  to  pay 
the  duty,  and  does  not  necessarily  benefit  the  defendant. 
The  acts  which  she  was  proved  to  have  done  were  in  the 
legal  exercise  of  her  husband's  trade.  They  were  qualified, 
not  general,  and  she  bad  no  general  authority,  such  as  ren- 
dered the  defendant  Uable  for  the  acts  of  his  servant  in  the 
case  which  wiU  be  relied  upon.   In  the  former  cases,  where 


(fl)-4ii/€,  Vol.  l,p.220. 
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Rwenutf 
1832. 


Att.-Gen. 

V. 

Riddle. 


the  master  has  been  made  answerable  for  the  act  of  his  ser- 
vant it  has  been  proved  that  the  servant  acted  in  the  course 
of  the  manufacturei^  from  which  the  master's  authority 
might  be  inferred. 


The  Attomeff-Generalf  Clarke  and  Sir  George  Grejft 
eontrh. — The  Attorney^General  v.  Siddon  is  in  point.  The 
master^  in  that  case,  knew  nothing  of  the  act  of  the  ser- 
vant; yet,  as,  with  his  master's  authority,  he  was  engaged 
in  an  illegal  trade,  the  master  was  held  responsible  for  acts 
done  in  the  prosecution  of  that  illegal  traffic.  The  wife 
is  a  mere  agent.  This  is  not  a  criminal  proceeding;  but 
cases  purely  criminal  have  gone  farther  than  here  contend- 
ed for.  In  Rex  v.  Gulch  (a),  the  proprietor  of  a  news- 
paper, though  residing  at  a  distance,  and  not  proved  to 
take  any  part  in  its  management,  or  to  know  of  the  libel- 
lous publication,  was  held  criminally  responsible  for  the 
act  of  the  managing  partner,  who  conducted  the  paper  for 
him.  Such  also  is  the  principle  of  Rex  v.  Almon{b),  and 
Rex  V.  Dixon  (c).  The  evidence  was  fairly  calculated  to 
raise  the  inference,  that  the  wife  had  a  general  authority 
from  the  defendant  to  conduct  his  business  in  all  respects  in 
his  absence,  and  the  question  should  have  been  left  to  the 
jury.  The  circumstance  of  the  wife  being  also  liable  does  not 
affect  the  admissibility  of  the  evidence. 

Cur.  adv.  vuti. 

Lord  Lyndhurst,  C.  B. — The  ground  of  the  motion  for 
a  new  trial  was  the  rejection  of  evidence,  which,  it  was  con- 
tended, ought  to  have  been  received.  The  facts  of  the 
case  were  these: — The  defendant  was  a  paper  manufac- 
turer, who  employed  a  foreman  to  superintend  the  manu- 
facture of  the  paper.  During  the  absence  of  the  defen- 
dant his  wife  acted  for  him  in  one  department  of  the  busi- 


(a)  Mood.  &  Malk.  437. 
(h)  5  Burr.  2686. 


(c)  3M.&S.11;   4  Camp.  12, 
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ness.     It  appeared  upon  the  evidence,  that  in  cases  where 
notices  were  necessary  for  the  excise  officer,  these  notices, 
during  the  absence  of  the  husband,  were  very  frequently 
given  by  the  wife.     It  does  not  appear  that  she  interfered 
in  the  manufacture  of  the  paper,  but,  during  the  absence 
of  the  husband^  she  was  exclusively  employed  in  that  part 
of  the  business  referred  to,  and  so  much  so,*  that  the  fore- 
man used  to  appeal  to  her  to  know  what  notices  should  be 
given.     It  appeared  also,  that,  on  one  occasion,  she  was 
employed  by  the  defendant  to  pay  duty  in  arrear ;  and  on 
another,  that  she  pledged  some  paper  from  her  husband's 
manufactory  to  raise  the  money  to  pay  the  duties. 

These  were  the  general  facts  of  the  case,  and  under 
these  circumstances  it  was  proposed  by  the  Attomey-Gc 
neral  to  give  certain  acts  of  the  wife  in  evidence,  in  order 
to  fix  the  husband  with  the  improper  removal  of  paper. 
It  was  stated  that,  some  duties  being  in  arrear,  the  wife 
had  called  at  the  house  or  shop  of  a  neighbour,  with  a 
quantity  of  paper  which  had  been  illegally  removed  from 
the  manufactory,  and  that  she  was  desirous  of  borrowing 
money  upon  the  deposit  of  it.    The  money  was  lent,  and 
the  paper  accordingly  deposited,  and  it  was  stated  by  the 
Attamef/'Oeneral  that  he  should  prove  that  on  the  same 
day  the  duties  then  due  were  paid  by  the  wife.    That  evi- 
dence was  rejected,  as  not  being  evidence  proper  to  charge 
the  husband  with  the  acts  of  the  wife;  but  we  are  of  opin- 
ion that  it  was  improperly  rejected,  and  that  it  ought  to 
have  been  left  to  go  to  the  jury  to  decide  whether  or  not 
the  act  of  the  wife,  under  the  circumstances  stated,  was 
done  by  the  authority  of  her  husband^  the  defendant. 
Therefore  there  ought  to  be  a  new  trial. 


Revenue, 
1332. 


Att.-Oen. 

V. 

Riddle. 


Rule  absolute. 


49S  CABES  IN  TUB  RXCHEaUBR, 


Exc1i4  tf  PUat, 
1832. 


Cox  V.  Thomason. 


icdf.ii4  ^^®."*^®  ^*'^-  -l-N  oaae,  the  deciaraiion  contained  eighteen  ootmie,  nine 

- —  JZf'  is  prospective, '  for  a  oialiciouB  prosecation,  and  nine  for  slander  (a).  At  the 

u^'ti^^^^  trial  the  jury  found  for  the  plaintiff  on  the  tenth,  eleyenth, 

the  commence-  i^^  twelfth  count8|  damages  40«. ;  and  for  the  defendant 

mentof£a«/^  t  i 

Term.  on  the  residue  of  the  declaration.     Upon  the  taxation  of 

general  issue  is  eosts,  the  Master  allowed,  the  plaintiff  his  costs  on  the 

dtmftion^^  n-^^'  three  counts  found  for  him,  but  refused  to  allow  the  plain- 

tuning  several  tiff  his  costs  on  the  Other  counts,  and  did  not  deduct  from 

counts,  it  ten-  .     .  #%    »  . 

ders  a  distinct  the  plaintiff^s  costs  the  costs  of  those  issues  found  for 

issue  upon  eacli  ■  • 

count;  andyupon  ^""» 
taxation,  the  de- 
fendant under 

the  R.  H.  2  w.        CrowdcT  obtained  a  rule  to  shew  cause,  why  the  Maetei 

tied  to  the  costs  sbottld  not  review  his  taxation,  and  tfeliedufOA  the  ruleH. 


found  for  him. 


£rfe  shewed  cause. — The  rule  draws  adisdactio&be* 
tween  counts  and  issues,  and.  nothing  ie  said  except  as  to 
costs  of  issues  actually  found  for  the  defendant.  Not 
guilty  is  one  issue,  and  one  issue  was  raised  at  the  trial. 
The  new  rule  introduces  a  new  practice;  for,,  formerly^  if 
there  were  several  issues^  the  defendant  was  mst  allowed 
the  costs  of  the  issues  found  foe  him. 

[Bayley^  B. — There  is  in  substance  an  issue  u|wn  each 
count,  the  same  as  if  the  defendant  had  pleaded  separately 
to  each  count.  Not  gulky.] 

But  the  rule  of  Court  is  not  prospeetive,  and  did  not 
take  effect  till  the  first  day  of  this 


Crotoder,  contrd. — The  rule  was  framed  to  meet  the  evil 
which  existed  under  the  old  practice;  and  the  plea  tenders 
an  issue  upon  each  count.     If  it  were  otherwise,  several 

(a)  Ante,  p.  362. 
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pleas  must  be  pleaded  to  raise  several  issues,  and  the  rule  Rxek»  ef  Pka», 
would  increase  the  costs. 

Cur.  adv.  vulL 

Bayley,  B. — The  question  in  this  case  turned  on  the 
construction  of  the  rule  of  HiL  1  fVilL  4,  s.  74;  and  cause 
having  been  shewn  on  the  last  day  of  last  term,  we  did  not 
decide  it  then,  that  we  might  consult  the  other  Judges. 
By  the  rule  relied  on,  no  costs  are  to  be  allowed  on  tax- 
ation to  a  plaintiff  upon  any  counts  or  issues  on  wliich  he 
has  not  succeeded,  and  the  costs  of  all  issues  found  for  the 
defendant  are  to  be  deducted  from  the  plaintiff's  costs.  In 
this  case  there  were  nine  counts  for  malicious  prosecution, 
and  nine  for  two  sets  of  words;  of  these  eighteen  counts 
three  were  found  for  the  plaintiff  for  one  set  of  words^  and 
all  the  rest  for  the  defendant.  The  Master  allowed  no 
costs  to  the  plaintiff  on  the  counts  so  found  for  the  defen- 
dant, and  so  far  was  clearly  right;  bat  he  allowed  no  de- 
duction to  the  defendant  in  respect  of  such  costs.  The 
question  therefore  was,  whether,  under  the  rule  of  Court, 
the  defendant  was  entitled  to  have  such  deduction  made? 
On  shewing  cause  it  was  urged,  that  he  was  not,  on  two 
grounds:  Jirst,  that  costs  could  only  be  deducted  for  the 
defendant  where  distinct  issues  are  joined  on  distinct  pleas, 
and  that  the  general  issue  was  here  indivisible ;  and,  se" 
eofMtfjr,  that  the  rule  not  having  come  into  operatifon  till  the 
fifst  day  of  Easier  Term,  did  not  apply  to  costs  which 
were  incurred  previously.  All  the  Courts,  however,  agree 
in  opinion,  that  a  distinct  issue  is  raised  on  eaeh  count  by 
the  general  issue  pleaded  without  restriction,  and,  there* 
fbre,  that  the  defendant  is  equally  entitled  to  a  deduction 
from  the  plaintifi  *s  costs  in  respect  of  counts  found  for  him, 
as  if  issue  had  been  joined  on  each  of  those  counts,  by 
pleading  separately  to  each.  As  to  the  other  point,  we  are 
decidedly  of  opinion,  that  the  new  general  role  applies  to 
every  taxation  which  took  place  after  the  commencement 
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^'\^^'  of  Easter  Term  last.     The  Court  of  Kirk's  Bench  agrees 

with  us  in  this  construction  of  the  rule ;  and  the  Court  of 
Common  Pleas  does  not  differ^  although  it  is  not  so  strongly 
of  that  opinion  as  this  Court  and  the  Court  of  King's  Bench. 

Rule  absolute. 


EqttUy,       The  Attorney-General  on  the  relation  of  Crupper  and 

Others  r.  Malin  and  Others. 

AMiidtorofthe  X  HE  relators  filed  a  bill  in  the  Exchequer  in  equity, 
^^y^noid^i'  *°*^  employed  for  that  purpose  a  solicitor  of  the  Court  of 
ted  in  the  cqui-  Chancery^  not  admitted  as  a  solicitor  in  the  Court  of  the 

ty  ExchequtTf 

may  practice  in  Exchequer  in  equity,  who  acted  in  the  name  of  a  clerk  in 
di«7 JniTthe  ~  court  of  the  King's  Remembrancer.  An  order  having 
"i*°If  ^^/i"'^"*  been  made  for  the  defendant  to  pay  to  the  relators  their 

clerk  of  the  Re-  ^  ^ 

membrancer's  costs  ou  taking  the  answer  off  the  file,  the  Master  taxed 
tided  to  his  fees!  the  costs  as  between  party  and  party,  and  allowed  the  so- 
licitor his  fees ;  which,  being  charged  in  gross^  were  after- 
wards divided  between  the  solicitor  and  the  clerk  in  court 
The  defendants  excepted  to  the  Master's  report,  and  con- 
tended, that  the  solicitor  was  not  entitled  to  fees;  and 
the  Chief  Baron  referred  the  question  to  the  full  Court 

The  affidavits  stated,  that,  by  the  practice  of  the  King's 
Remembrancer's  Office,  it  was  not  necessary  that  a  soli- 
citor of  Chancery  should  be  admitted  in  the  Exchequer  in 
equity  to  enable  him  to  practise  there  in  the  name  of  a 
clerk  in  court;  that  a  roll  of  admissions  was  kept  in  the 
office  of  the  Remembrancer,  from  the  year  1729,  in  which 
year  there  were  forty-six  admissions;  in  the  following 
year,  about  one  thousand  three  hundred  and  sixty  adniis« 
sions  (the  stat.  2  Geo,  S,  c.  ^,  passed  in  that  year);  from 
1731  to  1793,  about  one  hundred  admissions;  in  1794, 
about  seven  hundred  admissions;  and  from  that  time  to 
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the  year  1832,  not  more  than  twenty  admissions;  but  that        Bquity, 
no  roll  was  kept  in  the  offices  of  the  Lord  Treasurer's  Re-  '^^ 

membrancer^  or  in  the  office  of  the  Pipe,  in  which  a  li-  Att.-Gew. 
mited  number  of  attomies  were  admitted,  according  to  Malin. 
the  ancient  course  of  the  Courts,  as  sworn  clerks,  in  whose 
names  attornies  of  other  Courts  practised  when  necessary. 
The  solicitor  also  deposed,  that  money  had  been  advanced 
to  him  during  the  suit,  exceeding  the  amount  of  the  costs 
taxed. 

Boteler  and  Wakefield,  for  the  defendants,  contended, 
that  the  statute  2  Geo.  S,  c.  2S,  incapacitated  any  per- 
son from  practising  in  the  Exchequer  Chamber  in  equi- 
ty, who  was  not  duly  admitted  in  that  Court,  and  saved 
merely  the  rights  of  the  sworn  clerks  and  known  officers 
of  the  Exchequer  in  its  different  departments,  viz.  in  the 
offices  of  the  King's  Remembrancer,  Treasurer's  Remem- 
brancer, Pipe,  and  Office  of  Pleas,  as  officers  of  the 
crown  in  the  revenue,  and  not  as  conferring  through  them 
any  privilege  upon  ordinary  suitors.  They  admitted  that 
the  cases  conflicted;  that  Lord  Loughborough  held,  in 
Meddowcrq/i  v.  Holbrook  (a),  that  a  solicitor  in  Chancery 
might  practise  in  the  Exchequer  in  equity  without  being 
admitted  in  that  Court;  but  submitted  that  Vincent  v. 
Holi  (6)  had  overruled  that  decision,  and  established  that 
a  solicitor  in  the  Exchequer  could  not  practise  in  Chan^ 
eery,  and,  consequently,  that  the  converse  of  the  propo- 
sition was  good.  They  argued  also  upon  the  effect  of  the 
advances  of  money  made  to  the  solicitor,  and  cited  Reeder 
v.  Bloom  (c),  Prebble  v.  Boghurst  (rf),  BurtorCs  Pract. 
Pre/.,  Fowl.  Pract.  14,  and  Edmund's  Pract.  2;  but  the 
judgment  of  the  Court  did  not  proceed  upon  this  point. 

Stephen,  Serjt.,  O.  Richards,  Busby,  and  Mansel,  for 
the  relators,  contended  that  the  practice  was  uniform,  and 

(a)  1  H.  Bl.  50.  (c)  3  Bing.  9;  9  B.  Moore,  741. 

(6)  4  Taunt.  452.  (d)  2  Sim.  246. 
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Bpiiiiff       diat,  from  the  earliest  peiiod,  all  btimneei  IhmI  been  con- 
■^  '  ^    ducted  in  the  name  of  the  sworn  clerks  of  die  different 

ATT.-GBM.     offioes  of  the  Exchequer  (a),  who  were  the  only  recog- 

Malin.  nised  oifiqers  of  the  Court ;  and  that  the  stat.  8  Geo.  S^ 
c.  £S,  8.  ^7,  applied  equally  to  every  department  of  the 
Court;  and,  as  no  instance  could  be  shewn , of  attomies 
beifig  admitted,  and  practising  in  their  own  names,  on  the 
plea  side,  or  in  the  Treasurer's  or  Pipe  Office,  k- followed 
that  the  same  privilege  existed  in  that  of  the  King's  Re-* 
membrancer.  They  also  relied  on  the  judgment  in  Jferf- 
damcrofi  ¥•  Holbrook. 

Xtord  Lyndhurst,  C.  &— This  question  is  of  import- 
ance to  solicitors  ia  the'.Cpprt  of  Chancery ^  who  have  prac^ 
t^ed  in  the  Court  of  equity  in  the  Exchequer  Chamber ^^ 
without  being  admitted  as  solicitors  in  that  Court.  When 
it  came  before  me  at  Grays  inn  HqU$  4Wi  excepdiona to 
the  Master's  report,  I  did  not  sifffiGieiitly  advert  to  aect 
Z^  of  2  Geo.2t  c*23,  i^  considered  myself  bomnd  fay 
the  case  of  VincetU  v.  IfoM*  However,  I  had  ao  mudi 
doubt  on  the  construction  of  the  act,  jtbat  I  suggested  the 
propriety  of  taking  the  opinion  of  the  whole  Court  upon 
it.  It  has  now  been  argued  .before  us  with  consideraUe 
learnbgt  and  after  elaborate  researches  on  both  sides. 
Looking  at  the  stat.  2  Geo.  2,  c.  23,  independently  of  the 
27th  section,  I  entertain  considerable  doubts  whether  the 
decision  of  Lord  Loughborough^  in  Meddowcrofi  v.  Hoi^ 
brook,  was  not  correct.  The  clauses  relating  to  the  admis* 
sion  and  enrolment  of  atiorrdes  are  the  same;  as  those  whieb 
relate  to  the  admission  and  enrolment  of  ^fict/or^/  but  in 
the  10th  section  it  is  .provided,  that  an  attorney  sworn, 
admitted,  and  enrolled  as  such,  in  any  of  the  superior 
Courts  of  common  law  at  fFesiminster,  Wales,  or  the 
counties  palatine,  may,  by  consent  in  writing  of  another 

(a)  2  Man.  Pract.    196;  Vin.       Warren,  Cro,  Car.  169;  Keilwayt 
Abr.  <f  Atty.*'  (K.  2) ;    Thursbif  v.      case,  March.  Rep.  78. 
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attoraey  in  any  of  the  said  other  Courts,  practise  in  the  ^?M'<y> 
name  of  that  attorney.  The  legislature  did  not,  as  it  seems 
to  me,  intend  to  preclude  a  solicitor  of  one  Court  of  equity 
from  practising  in  another  Court  of  equity,  with  the  consent 
of  a  solicitor  of  that  Court ;  and  the  sections  5  and  7  being 
Minilar,  it  was  not  necessary  that  there  should  be  a  clauae 
for  solicitors  like  sect.  10,  which  is  applicable  to  attomies, 
because  solicitors  practise  in  the  names  of  the  clerks  in  court; 
and  therefore  it  does  not  follow,  from  the  omission  of  such 
a  clause,  that  a  solicitor  admitted  and  enrolled  in  one  Court 
of  equity  should  be  precluded  from  practising  in  another 
Court  of  similar  jurisdiction,  in  the  name  of  another  soli- 
citor of  the  latter  Court. 

A  difficulty  arises  out  of  sect.  21,  which  confers  upon 
solicitors  admitted  and  enrolled  in  one  Court  of  equity  the 
privilege  of  being  admitted  and  enrolled  in  another  Court 
of  equity,  without  payment  of  fees;  and  it  seems  that  no 
advantage  would  be  conferred  on  the  solicitor  by  this 
clause,  if  Lord  Loughborough's  construction  of  the  act  is 
correct :  for  if  a  solicitor  could  practise  here  in  the  name 
of  a  clerk  in  court,  he  would  obtain  no  benefit  by  being 
admitted  in  the  Court  of  equity  here.  However,  that  sec- 
tion applies  to  many  other  Courts  of  equity,  of  which  we 
are  tittle  informed ;  and  it  is  no  more  necessary  to  decide 
upon  that  decision,  than  upon  the  subsequent  case  of  Vincent 
V.  Holt,  which  seems  to  be  the  other  way.  The  question 
now  before  the  Court  relates  purely  to  the  Court  of  Ex- 
chequer f  and  the  legislature  had  this  Court  in  view  in  the 
framing  this  statute.  Thus,  by  sect.  1 1 ,  no  additional  at- 
tomies  are  to  be  admitted  in  any  Court  than  have  been 
accustomed  to  be  admitted  therein,  under  which  provi- 
sion there  were  but  four  sworn  attornies  in  the  Court  of 
Pleas  until  the  passing  of  the  statute  11  Geo  A  &  IfFillA, 
€•70.  Again,  in  sect.  18,  it  is  provided  that  a  roll  shall 
be  kept  for  attornies  in  the  various  Courts  of  law  therein- 
mentioned  ;  and  there  is  a  similar  provbion  as  to  soUeitors 
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F^^^y*        admitted  in  the  Court  of  Exchequer ^  but  not  for  attomies 
-     of  that  Court ;  and  tlie  27th  sect,  provides  for  the  enrol- 
Att.-Gen.      ment  of  the  attomies  or  clerks  of  the  offices  of  the  Exehe^ 
Malin.        guer  therein  mentionedi  according  to  the  ancient  custom 
of  the  Court.     That  section  is  not  applicable  to  attomies 
or  clerks  of  certain   offices   in   the  Exchequer,  among 
others,  the  office  of  the  King's  Remembrancer.  What  then 
are  the  officers  of  the  King*s  Remembrancer  ?    They  are 
the  sworn  and  side  clerksj  who  execute  the  equity  and  re- 
venue business.     These  persons  are  not  admitted  and  en- 
rolled according  to  2  Geo.  2,  c.  2S,  but  in  the  manner  ac- 
customed before  that  act.     So  likewise  were  the  attomies 
or  clerks  of  the  office  of  Pleas  of  the  Court  of  Exchequer, 
before  11  Geo.  4/  &   1  mil.  4,  c.  70.     These  attomies 
and  clerks  may,  by  the  stat.  2  Geo.  2,  c.  2S,  s.  27,  practise 
in  other  Courts  in  the  names  and  with  the  consent  in  writ- 
ing of  the  attomies  of  such  other  Courts;  and  by  the  con- 
cluding words  of  the  section,  which  are  material  expres- 
sions in  this  case,  it  is  enacted,  that  it  shall  be  lawful, 
from  and  aftet  the  Ist  December,  1730,  for  any  person 
who  shall  be  sworn,  admitted,  and  enrolled  an  attorney  or 
solicitor  in  any  of  the  several  Courts  before  mentioned, 
according  to  the  direction  of  this  act,  to  practise  and  soli- 
cit in  the  said  respective  offices  in  the  same  manner  as 
heretofore  has  been  done,  any  thing  hereinbefore  contained, 
or  any  law  or  statute  to  the  contrary,  notwithstanding. 
This  enactment  applies  to  the  office  of  Pleas,  and  the  of- 
fice of  the  King's  Remembrancer.    We  know  that  attornies 
of  other  Courts  practised  before  the  late  statute  in  the  of- 
fice of  Pleas,  in  the  names  of  the  attomies  of  the  Court. 
Such  is  the  construction  put  upon  this  section  by  practice, 
and  nothing  is  produced  to  the  contrary.     What  then  has 
been  the  usage  in  the  King's  Remembrancer's  office?     The 
equity  and  revenue  business  is  conducted  thei^  by  sworn 
attornies,  and  many  attornies  practise  in  their  names.  Such 
has  been  the  constant  usage ;  and  our  decision  is  warrant* 
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cd  as  well  by  the  act  of  2  Geo.  2,  as  by  the  custom  which  ^.V*oq' 
has  prevailed  since  that  reign.  But  though  it  may  be 
usual  that  the  party  failing  in  an  exception  to  the  Master^s 
report  shall  pay  the  costs  of  that  proceeding;  still,  as  there 
was  so  much  doubt  that  I  directed  a  second  argument,  and 
as  my  first  opinion  was  adverse  to  that  now  entertained  by 
the  Court,  I  think  the  defendants  ought  not  to  pay  the 
costs. 

Bayley,  B. — ^I  concur  in  the  judgment  which  has  been 
delivered  on  the  general  construction  of  the  act  of  2  Geo.2\ 
but  think  that  the  27th  section  is  sufficient  whereon  to 
found  our  decision  in  this  case.  That  section  does  not 
apply  merely  to  the  business  in  the  King's  Remembrancer's 
office,  as  relating  to  the  crown,  but  to  the  general  business 
done  by  the  solicitor  in  the  cause ;  and  the  power  to  prac- 
tise in  any  of  the  offices  mentioned  in  the  act  is  not  to  be 
confined  to  business  which  is  merely  official. 

I  am  of  opinion,  therefore,  that  the  exceptions  should  be 
overruled. 

Tlie  other  Barons  concurred,  and  the  exceptions  were 

Overruled  without  costs. 


Drew  v.  Coles. 

Assumpsit  for  work  and  labour,  &c.  Plea—  the  ge-  The  verdict  of 
neral  issue,  with  notice  of  set-off.  The  plaintiff  claimed  by  f^^^^^  jj;*" 
his  particulars  5/.  lOj.  9rf.,  against  which  the  defendant  criterion  of  the 

amount  due 
from  the  de- 
fendant to  the  plaintiflT,  by  which  the  Court  is  to  be  regulated  in  entering  a  suggestion  to  give  the 
defendant  coats. 

The  Bradford  Court  of  Requests  act  gives  jurisdiction  to  that  Court,  where  the  debt  demanded 
does  not  exceed  5i,  which  means  a  rightful  demand;  and  if  the  plaintiff  sue  elsewhere,  and  reco- 
ver less  than  5/.,  the  defendant  will  be  entitled  to  costs. 

VOL.  II.  MJd 
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Excb.  (ifPieas,   soufflit  to  sct  off  31. 17«.  foT  M,  stove  solcl,  and  for  work 

and  labour.  The  cause  was  tried  before  Oaielee,J.9  at 
the  Somerset  Lent  Assizes,  when  the  jury,  there  being 
conflicting  evidence  as  to  the  value  of  the  work,  found  for 
the  plaintiff  with  44.  lOir.  damages,  upon  an  understanding 
that  the  defendant  was  to  take  back  his  stove. 

The  plaintiff  and  his  witnesses  resided  at  From€,  in 
Somersetshire i  where  the  work  was  done  for  which  die 
action  was  brought ;  and  the  defendant,  when  the  debt  was 
contracted  and  the  action  brought,  lived  at  Btfidfordf 
within  the  jurisdietion  of  the  Bradford  Court  of  Requests, 
and  might  have  been  summoned  before  the  said  Court*-* 
Frome  is  out  of  the  Jurisdiction  of  that  Court. 

The  statute  S  Oeo.  S,  c  xix.,  intituled  **  An  Act  for  the 
more  easy  and  speedy  recovery  of  small  dd>ts,  within  titm 
hundreds  of  Bradford,  Mellsiam,  and  Wkorhdoum,  in 
the  county  of  WiliSj'*  erects  a  Court  of  Requests  tor  die 
recovery,  by  any  person  soever,  of  debts  not  exeeeding 
the  sum  of  40s*  due  to  the  plaintiff  by  or  from  any  odier 
person  or  persons  soever,  inhabiting  or  residing  within  the 
hundreds  aforesaid,  or  any  part  thereof,  or  trading  and 
dealing,  or  seeking  a  livelihood  therein ;  and,  by  section  S4*, 
enacts,  that  no  action  for  any  debt  not  amounting  to  40t.,and 
recoverable  in  the  said  Court  of  Requests,  shall  be  brought 
against  any  person  or  persons  residing  or  inhabiting  within 
the  jurisdiction  thereof,  in  any  Court  at  Westminster,  or 
other  Court  soever,  out  of  the  said  Court  of  Requests^and 
if  any  such  action  shall  be  brought,  and  it  shall  appear  to 
the  Judge  of  the  Court  where  it  is  brought,  that  the  debt 
to  be  recovered  does  not  amount  to  40^.,  and  the  defen- 
dant shall  prove,  by  sufficient  testimony  to  be  allowed  by 
such  Judge,  that,  at  the  time  of  commencing  such  action, 
the  defendant  was  liable  to  be  summoned  before  the  said 
Court  of  Requests  for  such  debt,  tlien  such  Judge  shall 
award  that  the  plaintiff  shall  pay  to  the  defendant  his 
costs  of  defending  such  action  so  commenced.     By  the 
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Stat.  47  Geo.  3,  mss.  2,  c.  xxxix^  the  jurisdiction  of  this  f^*ch.  of  PUat, 
Court  was  extended  to  several  other  places  in  the  county 
of  Wilis;  and  by  section  14,  the  commissioners  were  en- 
abled  to  determine  bII  differences  and  disputes  between 
party  and  party  for  any  sum  not  exceeding  5^  in  all  ac- 
tions of  debti  assumpsit ,  &c.  By  section  18,  persons  re- 
siding within  or  without  the  jurisdiction  of  the  Court,  hav- 
ing any  such  debt  as  thereinbefore  mentioned,  or  any  debt 
or  debts  due  or  owing  to,  or  claimed  or  demanded  by» 
such  persons,  and  for  which  debt  or  debts  they  should  de- 
mand any  sum  not  exceeding  5L  from  any  person  soever 
inhabiting,  residing,  or  living  within  the  jurisdiction  of  the 
Court,  or  keeping  or  using  any  house,  &c.,  or  frequenting 
the  markets  there,  or  seeking  a  livelihood,  or  in  any  way 
trading  or  dealing  within  the  same,  were  enabled  to  sum- 
mon such  debtor  to  appear  before  the  said  Court,  subject 
to  the  same  provisions  as  were  contained  in  the  former 
act  {a)i  and  such  Court  was  empowered  to  order  payment 
of  such  debt*  By  section  20,  no  evidence  was  to  be  ad- 
mitted on  the  behalf  of  the  defendant  on  ^e  trial  of  such 
action,  of  any  demand  in  the  nature  of  a  set-ofi^  to  lessen  the 
plaintiff's  claim,  without  notice  in  writing  personally  served 
on  the  plaintiff^,  or  left  at  his  dwelling-house  before  the  day 
of  hearing.  And,  by  section  31,  it  was  enacted,  *^  That 
tf  any  action  for  any  debt  recoverable  under  this  act  in 
fte  said  Court  shall  be  commenced  in  any  other  Court 
soever,  the  plaintiff  shall  not,  by  reason  of  any  verdict 
for  him,  have  or  be  entitled  to  any  costs  soever;  and  if 
the  verdict  shall  be  given  for  the  defendant,  and  the  Judge 
shall  certify  that  such  debt  ought  to  have  been  recovered 
in  the  said  Conrt  of  Requests,  then  the  defendant  shall 
have  double  costs,  with  all  legal  remedies  for  recovering 
the  same." 

Under  these  circumstances,  Coleridge^  in  Easier  Term, 

(<i)  3  Geo.  3,  c.  19, 
M  m2 
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Bxeh.  of  Pleat,  applied  for  the  defend  an  t*s  cosU;  and,  there  being  a  difficul- 
^     ty  as  to  the  fonn  of  the  appHcationy  the  act  being  silent  on 
Drew        the  subject,  mentioned  the  distinction  which  was  taken  in 
Coles.        the  case  of  Lawson  ▼.  Moggridge  (a),  and  urged  that  a 
suggestion  was  necessary  to  entitle  a  defendant  to  costs, 
whereas  the  pkintiff  may  be  deprived  of  his  costs  by  mo- 
tion only. 

Bayley^  B.,  adopted  this  distinction,  and  obsenred, 
that  the  best  course  would  be  for  the  defendant  to  have  a 
rule  to  shew  cause  why  a  suggestion  should  not  be  enter- 
ed on  the  roll  to  entitle  the  defendant  to  the  benefit  of  the 
statute;  and  the  rule  being  drawn  up  accordingly — 

Bompas^  Seijt.,  and  Erie,  shewed  cause. — ^The  mani* 
fest  inconvenience  which  would  ensue  were  plaintiffs  com- 
pellable to  sue  in  local  courts,  and  to  bring  their  wit- 
nesses from  any  distance,  however  great,  will  naturaUy  in- 
duce the  Court  to  construe  such  statutes  strictly.  The 
original  demand  in  this  case  exceeded  5/.,  although  the 
debt  really  du^  was  ascertained  to  be  below  that  sum. 
This  distinction  is  material  in  considering  this  question, 
and  is  recognised  by  the  statute  which  ascertains  the  juris- 
diction of  the  Court,  not  by  the  amount  ultimately  reco- 
vered, 'but  by  the  sum  in  dispute  between  the  parties* 
An  authority  to  sue  in  this  Court  is  only  given  by  the 
18th  section  to  such  persons  as  claim  or  demand  a  sum 
not  exceeding  5/.;  and  if  the  plaintiff  really  supposed, 
though  erroneously,  that  he  was  entitled  to  more  than 
that  amount,  he  could  not  sue  in  this  local  court  without 
abandoning  a  portion  of  what  he  deemed  to  be  a  just  de- 
mand. In  actions  for  work  and  labour,  the  amount  claim- 
ed may  be  reduced  by  the  jury,  without  any  imputation 
upon  the  fairness  of  the  plaintiff's  demand;  and  the  real 
criterion  should  be,  whether  the  plaintiff  had  a  reasonable 

.  (fl)  1  Taunt.  396. 
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and  probable  cause  to  litigate  such  a  demand.  Harsant  v.   EtcA.  of  Piedst 

.  .  .      .  1S32. 

Larkin  (a).    This  distinction  was  taken  by  Lord  Ellen'  ^ 

borough  in  Horn  v.  Hughes  (b) ;  who  observed,  that  if  Drew 
the  plaintiff  had  failed  from  the  absence  of  a  material  Coles. 
witness  or  other  cause^  without  his  default,  the  Court 
would  not  interfere!  In  these  cases,  the  acts  mentioned 
debts  only,  and  did  not,  as  in  this  case,  draw  the  distinc- 
tion between  a  debt  and  a  claim.  Where  the  debt  is  as- 
certained, for  instance,  where  a  balance  is  struck,  the 
plaintiff  has  no  bond  jide  ground  for  claiming  more,  and 
the  Court  would  interfere.  So,  if  a  portion  of  a  claim  be 
barred  by  the  Statute  of  Limitations,  it  is  legally  at  an 
end,  and  the  plaintiff  has  no  ground  for  making  any  de- 
mand in  respect  of  it.  Shaddick  v.  Bennett  (c).  But,  if 
the  finding  of  the  jury  be  the  only  ground  upon  which  the 
Court  will  act,  it  was  superfluous  for  the  statute  to  require 
a  certificate  of  the  judge  that  the  debt  ought  to  have  been 
recovered  in  the  local  court,  for  the  postea  would  ascer- 
tain the  sum  awarded;  and  in  no  case  ought  the  Court  to 
enter  into  extrinsic  evidence. 

.  The  mere  hardship  consequent  upon  the  expense  of 
bringing  witnesses  from  any  possible  distance,  is  not  the 
pnly  injurious  effect  which  must  result  from  a  strict  construc- 
tion of  this  statute.  It  may  be  attended  with  a  complete 
failure  of  justice.  The  statutes  give  no  compulsory  pro- 
cess to  summon  witnesses  who  live  out  of  the  jurisdiction; 
.and  the  consequence  will  be,  that  a  debtor  within  the 
jurisdiction  may  with  impunity  defy  a  creditor,  whose  only 
^witness  may  be  hostile,  and  reside  beyond  the  limits  of  the 
jurisdiction  of  the  Court. 

Jeremt/i  who  was  with  Coleridge^  Serjt,  was  stopped  by 
the  Court,  after  he  had  cited  the  cases  of  Younger  v. 

(a)  3  B.  &  B.  267.  (6)  8  East,  347-  (c)  4  B.  &  C.  769. 
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BgOLrfPkai,  Wilsby(a)  and  Shaddicky.  Betmeii,  and  had  submitfed 
that  the  only  mode  of  preventing  a  fictitious  claim  to  oust 
the  Court  of  its  jurisdiction^  was  to  take  the  amount  of  the 
damages  as  the  only  estimate  of  the  amount  of  the  debt 
which  ought  to  have  been  demanded. 


Lord  LyndhursTi  C.  B. — This  rule  ought  to  be  made 
absolute.  The  hardship  which  must  necessarily  result 
from  this  and  similar  statutes  to  plaintiffs  who  reside  at  a 
distance,  and  can  only  prove  their  debts  by  witnesses  who 
are  out  of  the  jurisdiction,  and,  therefore,  not  amenable  to 
the  process  of  the  local  courts,  has  always  formed  a  pro* 
minent  feature  in  arguments  upon  such  questions.  It  was 
much  pressed  upon  this  Court  in  the  case  of  Grah€ttm  v. 
Browne  (6),  and  was  there  disposed  of.  There  the  defen^- 
dant  resided  within  the  jurisdiction  of  the  Bath  Court  of 
Requests,  and  the  plaintiff  and  his  witnesses  lived  in  Lorn- 
dan.  At  first,  we  were  disposed  to  admit  the  force  of  the 
Argument  against  the  exercise  of  a  discretionary  power, 
and  inclined  against  the  entry  of  a  suggestion  which  might 
tend  to  defeat  the  ends  of  justice.  However,  we  felt  our- 
selves imperatively  bound  by  the  words  of  the  statute,  and 
the  suggestion  was  entered.  The  same  argument  was 
pressed  upon  the  Court  of  King's  Bench  in  the  case  of 
Baildon  v.  Fitter  (c),  but  the  Judges  of  that  Court  consi- 
dered themselves  to  be  concluded  by  the  words  of  the  sta* 
tute  there  relied  on,  and  in  like  manner  ordered  a  sugges- 
tion to  be  entered.  The  words  of  this  statute  are  not  e»> 
sentially  dissimilar  from  those  which  were  relied  upon  in 
the  cases  to  which  I  have  alluded^  and  must  receive  a  si* 
milar  construction. 

If,  after  a  verdict  has  been  delivered  for  less  than  5A,  it 

(o)  6  Taunt.  462 ;  2  Marsh.  146.  (6)  2  Cr.  &  Jerv.  327. 

(c)  3  B.  &  A.  210. 
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might  still  be  canvassed  whether,  when  the  action  was  e^kH.  of  pieas, 
commeDCedj  the  plaintiff  had  a  reasonable  and  probable 
cause  for  claiming  a  larger  amount^  it  would  involve  in 
every  such  case  a  second  investigation.  But  it  b  said,  that 
the  plaintiff  is^  in  this  case,  protected  by  the  particular  ex« 
pression^  which  are  used  by  the  legislature,  and  that,  as 
he  demanded  a  sum  exceeding  5/.,  he  could  not  sue  in  the 
local  court.  The  word  **  demand"  in  the  statute,  in  my 
opinion,  means  a  rightful  demand;  a  demand  which  he  was 
legally  and  justly  entitled  to  make;  and  the  jury  have  de- 
cided that  the  plaintiff  had  no  rightful  demand  beyond  the 
sum  of  4/.  IO5.,  which  they  have  awarded. 

It  is  unnecessary  here  to  say,  whether  the  verdict  of  the 
jury  is  to  be  taken  in  every  case  as  the  criterion  of  the 
debt  justly  due  to  the  plaintiff,  and  which  he  might  right- 
fiilly  demand.  In  most  cases,  undoubtedly,  it  should  de* 
cide  the  question.  Circumstances,  such  as  are  mentioned 
by  Lord  EUenborough  in  the  case  o(  Homv.HugheSf  may 
occur  to  influence  the  Court  in  their  decision  upon  a  ques- 
ti<m  like  the  present  Here,  however,  the  plaintiff's  case 
did  not  miscarry  in  consequence  of  the  absence  of  a  mate- 
rial witness;  but,  upon  a  conflict  of  testimony,  the  jury  de- 
cided that  the  plaintiff  was  only  entitled  to  a  sum  under 
5/.J  which  sum  he  could  only  rightfully  demand. 

Bayley,  B. — It  is  true,  that  this  and  similar  statutes 
may  operate  to  the  injury  of  plaintiffs,  w  hose  witnesses  re- 
side beyond  the  limits  of  the  jurisdiction  of  a  local  court, 
which  has  no  power  to  compel  the  attendance  of  such  wit- 
nesses; but,  that  inconvenience  equally  existed,  and  was 
urged  in  the  cases  of  Baildon  v.  Fitter ,  and  Graham  v« 
Bf*aum,  which  satisfy  me  that  we  ought  not  to  be  influenced 
by  that  argument,  and  arc  bound  to  put  upon  this  statute 
the  same  construction  which  was  put  upon  similar  words 
in  the  statutes  upon  which  these  cases  arose. 
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Exeh.  of  Phas,      Primd/acie^  the  verdict  of  a  jury  is  the  estimate  of  what 
1BJ2  .  . 

^  is  the  just  debt  due  between  the  parties  at  the  period  when 
Drew  the  action  was  commenced.  I  agree  with  the  Lord  Chief 
Cqles.  Baron^  tliat  the  meaning  of  the  word  *'  demand"  in  the  sta- 
tute is  rightful  demand;  and,  the  amount  of  the  debt  here 
being  ascertained  by  the  jury  to  be  below  5L,  that  sum,  and 
that  sum  only,  could  rightfully  be  demanded  by  the  plain- 
tiff from  the  defendant.  If  the  Court  could  exercise  a  dis- 
cretionary power  in  ordinary  cases  of  this  kind,  thia  is  not, 
in  my  opinion,  a  case  in  which  such  a  discretionary  power 
ought  to  be  exercised.  In  Harsant  v.  Larkin^  Mr.  Justice 
Richardson  relied  upon  a  particular  provision  in  the  Mo* 
Chester  Act,  which  differed  that  case  frpm  all  other  cases. 
The  thirteenth  section  excluded  from  the  jurisdiction  of 
the  Court  of  Requests  all  claims  which  were  not  for  the 
payment  of  a  sum  certain,  and  all  debts  being  the  balance 
of  an  account  originally  exceeding  5L  In  that  case,  and 
also  in  Horn  v.  Hughes,  the  sums  originally  due  to  the  re- 
spective plaintiffs  were  above  the  sums  recoverable  in  the 
local  courts,  but  had  been  reduced  by  payments  on  account 
below  that  sum. 

BoLLAND,  B. — The  case  otHarsant  v.  Larkin,  proceed- 
ed upon  the  very  particular  circumstances  of  that  case; 
and  our  present  judgment  will  no  way  trench  upon  that  de- 
cision. 

GuKNKY,  B.,  concurred. 

*  Kulc  absolute 
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Exch.  of  Pieas^ 

Ex  parie  Jones  and  Others,  in  the  matter  of  William    v_1^^^ 

Richardson,  a  Bankrupt. 

X  HE  Lord  Chancellor  sent  the  following  case  for  the  On  the  loth 
opinion  of  this  Court :—  r,  mortgaged, 

William  Richardson,  a  bankrupt,  was,  at  and   before  ^^^^^^^ 
the  date  and  execution  of  the  several  bills  of  sale  herein-  *^«  •*>»?«  ^<^9 

A.  -ji  n         t  »  11111       Etutf  Pyramuf^ 

after  mentioned,  sole  owner  of  a  ship  or  vessel  called  the  and  Sprightly, 
Lady  East,  and  of  a  schooner  or  vessel  called  the  Sprightly ,  ^^^  ^Thtm 
and  was  also  the  owner  of  \\  parts  or  shares  of  and  in  a  ofsaiecontain- 

*  ^  ed  an  assign- 

ship  or  vessel  called  the  Pyramus;  all  which  several  vessels  ment  of  the 
belonged  to  and  were  registered  at  the  port  of  London.       nd^.  ^on  ti^ 
On  the  10th  June,  1830,  the  said  William  Richardson  ]^^^^^^i^^^ 
executed  a  bill  of  sale  by  way  of  mortgage  of  the  said  ^*«  entered  in 
ships  or  vessels  called  the  Lady  East  and  Sprightly,  and  gistry.    On  the 
of  his  said  \l  parts  or  shares  of  and  in  the  said  ship  or  the  ^^1*^^ 
vessel  called  the  Pyramus,  to  Edward  Whitmore,  John  "turned  to  port, 

"  and  sailed  agam 

Wells,  John  Wells  the  younger,  and  Frederick  Whitmore,  on  the  i€th  No- 
o{  Lombard  Street,  in  the  city  of  London,  bankers,  for  se-  7th /an.,  I83i, 
curing  the  sum  of  6,500/.  and  interest;  which  said  bill  of  ^'  ^'.T""^"  . 

o  '  '  gaged  the  same 

sale  contained  an  assignment  of  the  part,  share,  and  pro-  •hips»  freights, 

portion  of  the  said  WUliam  Richardson  of  and  in  the  re-  the  petitioners 

spective  freights  then  earning  or  to  be  earned  by  the  said  con^ninga*re- 

vessels  respectively,  together  with  certain  policies  of  as-  ^^^  ^^  *"** 

^  .       ,  .  ,  .  subject  to  the 

surance  effected  on  the  said  ships  or  vessels  respectively,  first  mortgage; 
and  powers  of  sale  of  the  said  ships  or  vessels,  parts  or  May^  183 1,  the 
shares  of  ships  or  vessels  and  premises.     The  said  three  •**<*  second  biu 

*  *  of  sale  was  en- 

vessels  were,  at  the  date  of  the  said  bill  of  sale,  at  sea.  tered  in  the 

book  of  registry; 
on  the  14Ui 
June,  W,  JL  be- 
came bankrupt;  on  the  same  day,  the  Pyramut  arrived  from  sea;  and  on  the  15th  July,  the 
Lady  East  arrived  from  sea;  on  the  21st  June,  both  mortgages  were  indorsed  on  the  certificate  of 
the  Pyramus;  and,  on  the  16th  July,  both  mortgages  were  indorsed  on  the  certificate  of  the  Lady 
East,  The  Pyramus  was  lost  at  sea: — Held,  that  the  second  mortgage  was  valid  as  to  the  interest 
ID  the  ships,  freights,  and  policies. 

Semble,  that  a  bill  of  sale,  purporting  to  be  a  second  mortgage  of  a  ship,  is  not  such  a  transfer 
of  the  same  interest  in  a  ship  within  the  S9th  section  of  the  6  Geo,  4,  c.  110,  as  requires  the  thirty 
days  mentioned  in  that  clause  to  elapse  beiore  the  officers  can  enter  such  a  second  mortgage  in 
the  book  of  registry ;  that  clause  applying  to  the  case  of  instruments  under  which  there  may  be 
conflicting  claims,  and  not  to  the  case  of  a  second  mortgage  consistent  with,  and  subject  to,  the 
first. 

VOL.  If.  N  N 
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Exch.  of  Pleas,  On  the  12th  June.  1830,  the  said  bill  of  sale  was  pro- 
1832. 
^  '  ^     duced  to  the  officers  of  the  customs,  at  the  Custom  House 

Ea  parte      of  the  Dort  of  London,  and  the  particulars  thereof  were 

JfON  PS 

entered  in  the  book  of  registry  of  each  of  the  said  three 
vessels.  The  said  schooner  or  vessel  called  the  Sprightly, 
returned  to  the  port  of  London  on  or  about  the  18th 
October,  1830;  and  sailed  again,  on  a  voyage  to  the  Canary 
Islands,  on  or  about  the  16th  day  of  the  following  month 
of  November.  No  indorsement  of  the  said  bill  of  sale, 
from  the  said  William  Richardson  to  the  said  Messrs* 
Whitmore  ^  Co.,  was  made  on  the  certificate  of  register 
of  the  said  vessel  called  the  ^S^prt^My,  during  her  stay  at 
the  port  of  London,  or  at  any  other  time,  nor  was  the 
said  certificate  produced  to  the  officers  of  the  customs  for 
the  purpose  of  having  such  indorsement  made  thereon. 

By  an  indenture  or  bill  of  sale,  bearing  date  the  7th 
January,  1831,  and  made  between  the  said  William  Rich- 
ardson, of  the  first  part ;  Samuel  Brent  Cock,  therein  de* 
scribed,  of  the  second  part;  the  petitioners^  of  the  third 
part;  and  the  said  Edward  Whitmore,  John  Wells,  John 
Wells  the  younger,  and  Frederick  Whitmore,  of  the  fourth 
part ;  after  reciting  the  respective  certificates  of  registry 
of  the  three  several  ships  or  vessels,  and  the  said  mort- 
gage to  Messrs.  Whitmore  8^  Co.,  of  the  10th  day  of 
June,  1830,  the  said  William  Richardson  did  assign  and 
transfer  to  the  petitioners  the  said  vessels  called  the  Lady 
East  and  the  Sprightly,  and  his  said  H  parts  or  shares  of 
and  in  the  said  vessel  called  the  Pyramus,  together  with 
two  several  policies  of  assurance  effected  on  the  said  ship 
Lady  East;  a  policy  of  assurance  for  800/.  effected  on  the 
said  ship  Sprightly;  and  a  policy  of  assurance  for  1,000/. 
effected  on  the  part  or  share  of  the  said  William  Richard- 
son of  and  in  the  said  ship  Pyramus;  and  a  certain  sum 
of  6415/.  4«.,  or  so  much  thereof  as  should  become  pay- 
able for  the  hire  of  the  said  ship  Lady  East,  under  a  cer- 
tain charter-party  of  affreightment  therein  recited,  where- 
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by  the  said  ship  Lady  East  was  let  to  freight  to  the  East  ^ch,  of  PUas, 
India  Company^  for  a  voyage  to  Fort  fVilliam,  in  Bengal,  ^ 

and  back  again  to  London  ;  and  all  other  monies  payable  to  Ex  parte 
the  said  William  Richardson  under  the  said  charter-party; 
and  all  the  right,  title,  and  equity  of  redemption  of  the 
said  William  Richardson  of  and  in  the  said  ships,  freight, 
monies,  and  policies;  subject,  nevertheless,  to  the  said 
prior  mortgage  to  the  said  Edward  Whitmore,  John  Wells, 
John  Wiells  the  younger,  and  Frederick  Whilmore,  for  the 
securing  the  payment  to  the  petitioners  of  seven  bills  of 
exchange  for  the  several  sums  of  632/.,  SoM,  4*.  4^/.,  193/. 
is.,  2951.  2s.  8d.,  405/.  lO^.M,  511/.  10c/.,  and  609/.  1*., 
and  dated  respectively  30th  November,  8th  December, 
7th  December,  11th  December,  18th  December,  15th  De- 
cember, and  25th  December,  1830;  drawn  upon  the  said 
William  Richardson  by  the  said  Samuel  Brent  Cock,  pay- 
able to  the  said  Samuel  Brent  Cock  or  his  order,  and  by 
him  indorsed  to  the  petitioners  on  or  about  the  7th  day 
o{  January;  which  bills  of  exchange  amounted  in  all  to  the 
sum  of  2999/.  2d.,  and  were  so  indorsed  to  the  petitioners 
in  substitution  for  a  renewal  of  seven  other  bills  of  ex- 
change then  over  due,  amounting  to  the  sum  of  2950/.  9*. 
2c/.,  with  the  interest  and  stamp  duty  thereon;  and  the 
said  last-mentioned  bills  of  exchange  were  drawn  by  the 
said  Samuel  Brent  Cock  upon  and  accepted  by  the  said 
William  Richardson  for  the  accommodation  of  the  said 
Samuel  Brent  Cock,  and  by  the  said  Samuel  Brent  Cock 
indorsed  to  the  petitioners  in  payment  for  goods  sold  and 
delivered  by  the  petitioners  to  the  said  Samuel  Brent  Cock, 
to  the  full  amount  thereof;  and  in  the  said  bill  of  sale  are 
contained  covenants  from  the  petitioners  to  the  said  Messrs. 
Whitmore  ^  Co.,  that  it  should  be  lawful  for  the  latter 
to  exercise  their  powers  of  sale  without  the  consent  or 
concurrence  of  the  petitioners;  and  that  the  petitioners 
would  join  and  concur  with  them  in  all  proper  and  reason- 

N  N  2 
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^^^\^o'^^^  able  acts  for  assuring  the  said  ships  or  vessels,  and  parts 

v^..^^!!^     or  shares  of  ships  or  vessels  to  the  purchaser  or  pur- 

Ex  parte       chascrs,  if  required  by  him  or  them ;  and  enter  into  aH 

proper  deeds  and  instruments  to  enable  the  said  Messrs^ 


Whitmore  Sf  Co.  to  receive  the  said  freights,  and  all 
sums  to  become  due  on  either  of  the  said  policies;  and  the 
said  last-mentioned  bill  of  sale  also  contained  a  proviso  and 
declaration  that,  after  payment  of  the  said  sum  of  GdOOiL 
and  interest  to  the  said  Messrs.  Whitmore  Sf  Co.,  the  sur- 
plus of  such  monies  as  should  arise  from  the  sale  of  the 
said  ships  or  shares  of  ships,  and  from  the  receipt  of  any 
money  in  respect  of  freight,  or  under  either  of  the  said 
policies,  should  be  subject  and  liable  to  the  payment  to 
the  petitioners  of  the  said  several  bills  of  exchange,  amount- 
ing together  to  the  sum  of  29991.  Zd, 

A  counterpart  of  the  said  indenture  was  executed  by 
the  petitioners  on  the  requisition  of  the  solicitors  of  Messrs. 
Whitmore  §'  Co.,  and  delivered  to  their  said  solicitors  for 
their  use. 

On  or  about  the  24th  January,  1831,  the  petitioners 
caused  a  notice  in  writing  of  their  said  mortgage  to  be 
given  by  their  solicitors  to  Messrs.  Whitmore  ^  Co.,  in 
which  they  were  required  not  to  make  any  further  ad- 
vances on  the  security  of  their  said  mortgage. 

On  or  about  the  18th  day  of  January,  1831,  the  peti- 
tioners caused  notice  in  writing  of  the  assignment  to  them 
of  the  sum  of  6415/.  4«.,  and  other  the  freight  and  earn- 
ings of  the  said  ship  Lady  East,  payable,  or  to  become 
payable  by  the  East  India  Company,  under  the  said 
charter-party  of  affreightment,  subject  to  the  said  prior 
mortgage  to  Messrs.  Whitmore  Sf  Co.,  to  be  served  on 
the  said  East  India  Company. 

On  several  days  between  the  3rd  and  7th  days  of  May, 
1831,  inclusive,  the  petitioners  caused  notices  to  be  served  * 
on  the  several  underwriters,  whose  names  were  subscribed 
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.  said  several  policies  of  assurance;  and  on  thelndem'  Bxeh,  rf  PfM«, 

.  .  1832* 

.y  Mutual  Marine  Insurance  Company,  in  whose  office  '  ^ 

one  of  the  said  policies  on  tlie  ship  Lady  East  had  been       Ex  pmU 

effected,  of  the  assignment  of  the  said  several  policies  to 

the  petitioners^  subject  to  the  said  prior  mortgage  to  the 

said  Messrs.  Whitmore  %  Co. 

On  the  VXih  May^  1831,  the  petitioners  caused  their 
said  bill  of  sale  to  be  produced  to  the  collector  and  comp- 
troller of  the  customs  of  the  port  ot  London,  and  the  same 
was  entered  in  the  book  of  registry  of  each  of  the  said 
ships  or  vessels. 

On  the  14th  June,  1831 1  the  said  William  Richardson 
committed  an  act  of  bankruptcy;  and  a  commission  of 
bankrupt,  under  the  great  seal  of  the  United  Kingdom  of 
Great  Britain  and  Ireland^  dated  the  16th  day  of  the  same 
month  of  June,  1831,  was  duly  issued  against  the  said 
William  Richardson,  under  which  he  was  found  and  de- 
clared a  bankrupt;  the  act  of  bankruptcy  proved  in  sup- 
port of  the  said  commission  having  been  committed  on  the 
14th  June  last* 

At  the  second  public  meeting  under  the  said  commission, 
holden  on  5th  July, 183 1 ,  Charles  Pearse  Chapman,  of  PauFs 
Wharf,  Thames  Street,  in  the  city  of  London,  merchant, 
and  Minshaw  Glascott,  of  Gardner  Street,  Whitechapel, 
in  the  county  of  Middlesex,  copper  merchant,  were  chosen 
assignees  of  the  said  bankrupt's  estate  and  effects,  and  the 
usual  assignment  thereof  was  executed  to  them  by  the  major 
part  of  the  commissioners  in  the  said  commission  named. 

On  or  about  the  14th  June,  1831,  the  said  ship  Pyramus 
arrived  in  the  port  of  London;  and,  on  or  about  the  15th 
day  of  July y  1831,  the  said  ship  Lady  East  arrived  in  the 
said  port  of  London.  On  or  about  the  21st  June,  1831, 
the  certificate  of  registry  of  the  Pyramus  was  produced  to 
the  collector  and  comptroller  of  the  customs  in  the  port  of 
London,  and  duly  indorsed  by  them;  first,  with  the  particu- 
lars of  the  said  bill  of  sale  or  mortgage  to  the  said  Messrs. 
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Exch.  of  Pleat,   TVhttmore  Sf  Co.\  and  secondly ^  with  the  particulars   of 

^      ^     the  bill  of  sale  or  mortgage  to  the  petitioners.     And  on 

Ex  parte       the  16th  Julijy  1831,  the  certificate  of  registry  of  the  Lady 

East  was  in  like  manner  produced  to  the  said  collector 

and  comptroller,  and  duly  indorsed  with  the  particulars 

of  each  of  the  said  respective  bills  of  sale. 

The  said  vessel,  called  the  Sprightly^  has  been  totally 
lost  by  perils  of  the  sea  while  proceeding  on  the  voyage 
insured  by  the  said  policy  for  800/. 

The  said  vessel  called  the  Pyramus  has  sustained  da- 
mage upon  the  voyage  insured  by  the  said  policy  for 
1000/.,  effected  on  the  said  William  Richardson  s  interest 
therein  as  aforesaid ;  upon  which  policy  an  average  loss 
has  in  consequence  become  payable. 

The  petitioners  sought  to  have  the  deed  of  7th  Janu- 
ary,  1831,  established  in  their  favour:  this  was  opposed 
by  the  assignees  of  the  bankrupt. 

The  questions  for  the  opinion  of  the  Court  were — 

1*^.  Whether  the  deed  of  7th  January^  1831,  as  far  as 
the  same  relates  to  the  interests  in  the  ships,  which  that 
deed  purports  to  assign  to  the  petitioners,  be  void  as 
against  the  assignees,  by  force  of  the  ship  registry  act,  6 
Geo.  4,  c.  1 10,  or  not. 

2nd.  Whether  the  deed  of  7th  January^  1831,  so  far  as 
relates  to  the  policies  of  insurance  and  monies  due  from  the 
East  India  Company  therein  mentioned,  be  void  as  against 
the  assignees  by  force  of  the  said  ship  registry  act,  6  Geo. 
4,  c,  110,  or  not. 

FoUett  appeared  for  the  respondents,  the  assignees  of 
the  bankrupt,  and  contended,  that,  as  he  was  to  argue 
that  the  deed  was  void,  in  the  affirmative  of  the  question 
put  by  the  Lord  Chancellor,  he  had  a  right  to  begin.  But 
the  Court  thought,  that,  as  the  matter  arose  out  of  a  pe- 
tition  in  bankruptcy,  they  ought  to  hear  the  parties  in  the 
same  order  in  which  they  would  have  been  heard  before 


TRINITY  TERM,  2  WILL.  IV.  519 

the  Lord  Chancellor  in  bankruptcy;  and  therefore,  that  ^'ch.  •/ Pleas, 
the  petitioners  ought  to  begin. 


Maulcy  for  the  petitioners. — There  is  nothing  in  the  re- 
gistry act  to  avoid  the  deed  in  question.  The  subjects  of 
the  conveyance,  which  is  a  second  mortgage,  or  a  mort- 
gage of  an  equity  of  redemption  to  the  petitioners,  are, 
first,  the  ships,  and  secondly,  the  freight  and  policies. 
As  to  the  ships,  there  are  two  difTerent  states  of  facts: — 
first,  as  to  the  Lady  East  and  Pt/ramuSy  and  secondly,  as 
to  the  Sprightly;  so  that  there  will  be  three  questions  for 
the  consideration  of  the  Court;  1st,  as  to  the  validity  of 
the  conveyance  of  the  Lady  East  and  Pyramus;  ^ndly, 
as  to  the  validity  of  the  conveyance  of  the  Spi'ightly;  and, 
Srdly,  as  to  the  validity  of  the  conveyance  of  the  freight 
and  policies,  which  may  be  valid,  though  the  conveyance 
of  the  ships  beinvalid.  As  to  the  Lady  East  and  Pyra- 
mus, the  registry  act  has  been  strictly  complied  with; 
though,  even  if  it  had  not,  the  clauses  which  have  any  re- 
ference to  this  case  do  not  render  the  conveyance  invalid, 
whatever  may  be  the  consequence  to  the  officers  of  the  cus- 
toms who  neglect  regulations  which  are  directory  to  them. 
The  31st  section,  indeed,  expressly  renders  invalid  a  trans- 
fer not  made  by  bill  of  sale  or  other  instrument  in  writing, 
containing  the  recital  of  the  certificate  of  registry;  but 
it  is  not  pretended  that  the  31st  section  was  not  complied 
with;  for  the  present  transfer  was  by  bill  of  sale,  which 
did  recite  the  certificate  of  registry.  The  37th  section, 
for  the  producing  the  bill  of  sale  to  the  officers,  and  the 
entering  it  in  the  book  of  registry,  has  been  fully  complied 
with.  The  38th  section  makes  such  entry  good  and  valid 
in  all  cases  but  those  which  fall  within  the  exception  of 
that  clause,  "  except  as  against  such  subsequent  pur- 
chasers and  mortgagees  who  shall  first  procure  the  in- 
dorsement to  be  made  upon  the  certificate  of  registry  of 
such  ship  or  vessel^  in  manner  hereinafter  mentioned." 


Ex  parte 
Jones. 
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Exch.  qf  Pleas,  Now.  that  exception  refers  to  the  39th  section,  and  is  ex- 
.  '°*^  ^  plained  by  the  declaration  therein,  "  it  being  the  true  lO- 
Ex  parte  tent  and  meaning  of  this  act,  that  the  several  purchasers 
^^^*'  and  mortgagees  of  such  ship  or  vessel,  share  or  shares 
thereof,  when  more  than  one  appear  to  daim  the  same 
property,  shall  have  priority  one  over  the  other,  not  ac- 
cording to  the  respective  times  when  the  particulars  of  the 
bill  of  sale  or  other  instrument  by  which  such  property 
was  transferred  to  them  were  entered  in  the  book  of  re- 
gistry as  aforesaid,  but  according  to  the  time  when  the  in- 
dorsement is  made  upon  the  certificate  of  registry  as  afore: 
said.*'  Now,  here  it  is  said  that  the  39th  section  was  not 
complied  with,  because  the  officers  entered  the  second 
mortgage  in  the  registry  before  the  thirty  days  had  elapsed 
from  the  day  in  which  the  ships  arrived  in  their  port.  The 
39th  section,  however,  was  only  intended  to  apply  in  the  case 
of  conflicting  claims  to  the  same  property.  It  say s — **  That, 
when  and  after  the  particulars  of  any  bill  of  sale,  &c,  by 
which  any  ship,  &c.,  shall  be  transferred,  shall  have  been 
so  entered  in  the  book  of  registry  as  aforesaid,  the  collector 
or  comptroller  shall  not  enter  in  the  book  of  registry  the  par- 
ticulars of  any  other  bill  of  sale,  or  instrument  purporting  to 
be  a  transfer  by  the  same  vendor  or  mortgagor,  or  vendors  or 
mortgagers,  of  the  same  ship  or  vessel^  share  or  shares  there- 
ofi  to  any  other  person  or  persons,  unless  thirty  days  shall 
elapse  from  the  day  on  which  the  particulars  of  the  former 
bill  of  sale  or  other  instrument  were  entered  in  the  book  of 
registry ;  or  in  case  the  ship  or  vessel  was  absent  from  the 
port  to  which  she  belonged  at  the  time  when  the  partieu^ 
lars  of  such  former  bill  of  sale  or  other  instrument  were 
entered  in  the  book  of  registry^  then  unless  thirty  days 
shall  have  elapsed  from  the  day  on  which  the  ship  or  ves* 
sel  arrived  at  the  port  to  which  the  same  belonged"  What 
is  prohibited  by  this  section  to  be  done  by  the  officers,  is 
the  entry  of  the  same  interest  and  property  in  a  vessel 
which  had  been  registered  within  thirty  days,  or  which 


JOHKt. 
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hid  been  registered  whilst  the  ship  was  at  sea,  and  the  ^^h.  •f  Pleas, 
thirty  days  after  her  return  had  not  elapsed.     The  inten-  - 

tion  to  prevent  conflicting  claims  to  the  same  property  Etparu 
would  be  clear,  even  if  the  latter  part  of  the  section  had 
not  expressly  declared  what  was  ''  the  true  intent  and 
meaning  thereof;*'  it  gives  each  party  making  a  claim  to 
the  same  property,  by  a  bill  of  sale,  thirty  days  to  register 
after  the  prior  party  has  registered,  or  after  a  ship  at  sea 
has  arrived.  The  words  ''  same  ship"  must  have  the 
same  meaning  as  the  words  same  property  in  the  latter 
part  of  the  section,  which  are  used  directly  after  the  words 
•ame  ship,  and  shew  that  the  Legislature  meant  by  that 
expression  the  same  thing — **  the  purchasers,  &c.,  of  the 
same  ship,  &c.,  when  more  than  one  appear  to  claim  the 
same  property.*'  The  expression  same  ship,  in  the  be- 
ginning of  the  clause,  is  clearly  intended  to  designate 
something  more  than  the  same  wood  and  iron;  it  means 
the  same  interest,  and  not  a  conflicting  interest.  [Bayley, 
B. — You  say  that  the  two  mortgages  relate  to  a  different 
subject  matter;  one  to  a  ship  free  and  clear;  the  other  to 
a  ship  not  free  and  clear,  but  mortgaged.]  It  is  absurd 
to  say  that  the  mortgage  of  an  equity  of  redemption  is  the 
same  thing  as  the  mortgage  of  an  interest  which  is  gone 
out  of  the  mortgagor  when  he  mortgages  the  equity  of  re- 
demption. The  interest  is  so  far  from  conflicting,  that 
both  mortgages  might  well  have  been  contained  in  the 
same  deed.  The  second  deed  recited  the  first  mortgage; 
and  the  oflBcers  did  not,  therefore,  enter  any  inconsistent 
mortgages  of  the  same  interest.  In  construing  such  an 
act  of  ParUament,  the  Court  must  look  at  the  spirit  and 
intention  of  the  act  (a).  Even  supposing  that  the  officer 
were  wrong  in  making  such  entry,  it  does  not  follow 
that  the  instrument  should  be  void  between  the  parties. 

(ci)  Waihins  v.  Ietr»,  1  Ross.      6  B.  &  C.  449;  9  D.  &  R.  503, 
&Mylneid85;  Morris  v.  Miliing,      S.  C. 
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Exch.  ofPUai,  The  Legislature  have  not  said  that  such  a  consequence 
■-  ^  ->  shall  follow.  The  registry  is  not  a  puhlic  book.  The 
Ex  parte  party  does  not  know  whether  there  has  been  any  entry 
made  by  the  prior  party.  It  is  the  business  of  the  officer 
to  make  the  entries.  Perhaps,  in  such  a  case,  his  duty 
would  be  to  take  a  minute,  and  make  the  entry  thirty  days 
after  the  arrival  of  the  ship.  [Lord  LyndhursL — It  is  not 
to  be  registered  before  a  certain  time.  Suppose,  by  mis- 
take^ it  is  registered  too  soon,  is  there  any  thing  in  tfae'act 
to  prevent  its  being  registered  when  the  proper  time  ar- 
rives ?]  When  the  framers  of  this  act  intended  to  make 
the  transfer  invalid,  they  have  said  so,  as  in  the  31  si  sec- 
tion ;  but  in  this  part  of  the  act  they  have  made  no  such 
provision.  Under  the  old  acts,  Lord  Eldonla)  held  that 
the  clauses  as  to  registry  were  directory,  and  that  a  defect 
in  the  form  of  registering  did  not  make  the  sale  void. 
That  decision  was  cited  and  approved  of  in  Heath  v.  Hub- 
bard {b).  In  Hodgson  v.  Brown  {c)^  a  ship  was  registered 
at  the  port  of  Newcastlcy  and  was  transferred  by  a  deed  of 
assignment  to  owners  resident  in  London^  the  ship  being 
then  in  the  port  of  London.  The  Court  of  King*s  Bench 
held  that  this  transfer  was  not  within  the  34  Geo.  3,  c.  68,  s. 
15,  but  within  s.  16  of  that  act;  and  that  the  transfer  was 
valid,  although  no  indorsement  was  made  on  the  certificate 
of  registry.  They  held  also,  that  the  non-compliance  with 
7  &  SfFiU.S,  c.  22,  S.21,  did  not  avoid  the  transfer. 
In  that  case,  though  the  positive  requisitions  of  the  statute 
of  Will.  3  were  not  complied  with,  yet  it  was  held  that  the 
sale  was  not  void.  Tliere  is  nothing  in  the  late  act  to  pro* 
hibit  the  petitioners  from  getting  the  entry  made  now. 
Why  should  they  be  in  a  worse  situation,  from  the  entry 
having  been  made  already.  It  can  never  be  contended, 
with  success,  that,  if  a  ship  is  out  at  sea,  the  mortgagee  or 

(a)  Ratchfordy,  Meadows,  3  Esp.       (/>)  4  East,  110. 
70.  (c)  2B.&A.427. 
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vendee  is  prevented  from  having  his  title  completed,  be-  Exch.  of  PUas, 
cause  an  act  of  bankruptcy  has  been  committed  by  the  ^ 

mortgagor  or  vendor  before  the  ship  has  arrived  in  port.  Ex  parte 
In  Dixon  y.Ewart{a)f  Lord  Eldon^  in  giving  judgment, 
says — "  I  have  received  from  Mr.  Justice  Abbott ^  now  on 
the  circuit,  a  note  containing  the  opinion  of  himself  and 
the  Lord  Chief  Justice  of  the  Common  Pleas;  which  is  in 
substance,  that  the  transfer  of  a  ship  at  sea,  if  all  the  requi- 
sites of  the  registry  acts  have  been  duly  complied  with  at  the 
time  of  the  transfer,  vests  in  the  vendee,  subject  only  to  be  di- 
vested upon  the  neglect  of  the  vendor  to  make  the  indorse- 
ment on  the  certificate  of  the  registry  within  ten  days  af- 
ter the  return  of  the  ship  into  port;  that,  if  a  bankruptcy 
intervenes  before  the  arrival  of  the  ship,  the  indorsement, 
being  only  an  act  of  duty  on  the  part  of  the  vendor,  and 
passing  no  interest,  may  be  performed  by  the  bankrupt 
himself;  and  that  (as  in  this  case)  if  the  vendor  has  given 
a  power  of  attorney  to  perform  this  act  of  duty  previous 
to  the  bankruptcy,  his  attorney  may  carry  it  into  effect^ 
notwithstanding  the  act  of  bankruptcy  has  intermediately 
occurred.  This  is  the  opinion  which  these  Judges  have 
given ;  and  on  the  authority  of  their  communication  I  shall 
act  as  if  it  were  the  settled  law  of  the  case;  which,  indeed, 
upon  looking  into  the  acts  of  Parliament,  and  considering 
the  opinion  delivered  to  me,  I  think  that  it  is." 

It  is  clear  that  the  doctrine  of  reputed  ownership  does 
not  apply  to  this  case ;  for  every  thing  was  done  which  in 
the  then  posture  of  affairs  could  be  done.  The  ships  did 
not  remain  in  the  possession  of  the  bankrupt,  with  the  con- 
sent of  the  true  owner  and  proprietor.  The  petitioners 
never  consented  that  they  should  so  remain,  and  they 
omitted  to  do  nothing  which  lay  in  their  power,  as  far  as 
circumstances  would  admit. 

Secondly.  With  respect  to  the  ship  Sprightly ^  as  she  re- 

(fl)  3Mer.333. 
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Eseh,  tff  pums,  turned  after  the  mortgage  to  WUimores,  the  entry  of  the 
^  petitioners'  bill  of  sale  was  perfectly  regular,  being  more 
Ettfforu  than  thirty  days  after  the  return  from  sea,  where  she 
was  when  the  hill  of  sale  was  executed  to  WUimaret. 
If  the  thirty  days  are  to  he  reckoned  including  both  the 
first  and  the  last  days,  she  remained  in  port  thirty  days; 
but  the  act  does  not  say  that  the  vessel  shall  be  in  port 
during  the  whole  thirty  days ;  but  thirty  days  are  given 
from  the  return  of  the  vessel.  The  mortgage  to  the  peti- 
tioners is  therefore  within  the  letter  of  the  act. 

Lastly.  As  to  the  policies  and  the  monies  due  from  the 
East  India  Company  for  the  hire  of  the  vessel.  An  in- 
strument, though  void  as  to  the  ship  under  the  registry 
acts,  may  be  valid  as  to  other  matters.  Kerrisan  v.  Cole{a)i 
Mesiaer  v.  Gillespie  (6),  Baitersby  v.  Smith  (c),  in  whidi 
case  the  Vice-Chancellor  says-^"  No  doubt  a  title  lo 
freight  may  be  acquired  by  assignment,  and  that  such  a*- 
signment  is  not  within  the  ship  registry  acts."  No  regis- 
try, therefore,  was  necessary  as  to  this  mortgage,  so  far  as 
it  was  a  mortgage  of  the  policies  of  insurance  and  the 
money  due  for  the  hire  of  the  ship. 

It  is  submitted,  therefore,  that,  as  to  all  the  ships,  the 
entry  by  the  officers  has  been  regular,  within  the  letter  of 
the  act,  as  it  is  an  entry  not  of  the  same  interest ;  and  at 
all  events  within  the  spirit  of  the  act,  as  it  is  an  entry  on  a 
consistent  bill  of  sale,  and  not  of  any  conflicting  claim;  and 
that,  even  if  the  entry  were  not  regular,  the  provisions  in 
question  are  merely  directory  to  the  officers,  and  do  not 
avoid  the  transfer;  that,  with  regard  to  the  ship  Sprigkt' 
ly^  the  thirty  days  after  the  entry  of  the  first  bill  of  sale  to 
Messrs.  Whiimore  had  elapsed;  and  that,  with  regard  to 
the  assignment  of  the  policies  and  freight,  the  provisions 
in  the  registry  act  furnish  no  objection. 

Folletly  contrd. — The  assignees  of  the  bankrupt  are  en- 
(u)  8  East,  23 1 .  (6)  1 1  Vez.  62 1, 629, 645.         (c)  d  Madd.  1 13 
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property  subject  to  the  first  mortgage,  unless  ^SmA.  qf  p/m#, 
g  has  been  done  to  prevent  it  from  vesting  in  '  ^ 

The  act  of  bankruptcy  took  place  within  the  time       Exparu 

Jon  esl 

.iich,  by  the  39th  sectioui  was  to  elapse  before  the  peti- 
tioners could  have  their  bill  of  sale  registered ;  and  by  the 
31st  section,  the  bill  of  sale  is  made  invalid,  unless  it  be 
so  entered.     The  37th  and  39th  sections  must  be  taken 
together.     It  is  quite  clear  that  these  sections  apply  to 
mortgages;  but  it  is  said  on  the  other  side,  that  in  the 
present  case  the  mortgage  to  the  petitioners  is  not  a  mort- 
gage of  the  same  property  as  the  mortgage  to  Whitmore 
^  Co,;  and  the  mortgage  to  the  petitioners  is  called  a 
mortgage  of  an  equity  of  redemption  only.     The  meaning 
of  the  Legislature^  in  the  use  of  the  word  property,  which 
bas  been  relied  on  by  the  other  side,  is  quite  clear.     By 
the  82nd  section,  the  jn^operty  is  divided  into  sixty-four 
shares;  and  where  the  word  ''  property"  is  used  after- 
wards, it  means  ship,  where  a  ship  is  referred  to — a  share 
or  shares^  where  a  share  or  shares  is  referred  to.     The 
39th  section  has  the  expression — "  when  more  than  one 
appear  to   claim   the  same  property,"  directly  following 
the  words  ''  ship  or  vessel,  share  or  shares  thereof,"  and 
obviously  using  the  word  property  in  the  same  sense  in 
which  it  is  used  in  the  32nd  section.      [Bai/let/,  B. — 
Does  the  39th  section  extend  to  bills  of  sale  which  are 
consistent  with  each  other,  as  well  as  to  conflicting  bills 
of  sale?    Lord  Lyndhurst^  C.B. — The  object  is  to  pre- 
vent conflicting  claims;   here   the  second   mortgage  re- 
cites the  first.     It  is   not  within  the  mischief  contem- 
plated by  the  act.]     The  second  mortgage  would  be  en- 
titled to  the  priority,  though  it  did  recite   the  first,   if 
the  second  mortgage  is  first  indorsed  on  the  certificate. 
[Lord  Lyndhurst,  C.  B. — The  indorsement  on  the  cer- 
tificate can  only  give  him  priority  according  to  what  he 
claims;   by  the  bill  of  sale  it  appears  that  he  claims  title 
subject  to  the  prior  mortgage.]     Whatever  was  the  ob- 
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Exch.  of  Pleat,  ject  of  the  provisions,  the  rules  and  regulations  must  be 
>  strictly  complied  with.  The  positive  regulations  of  the  act 
Ex  parte  are  a  much  safer  guide  than  speculations  as  to  whatthe 
Legislature  intended.  [Lord  Lyndhurst ,0,3. — Suppose 
a  party  registers  too  soon,  it  is  not  valid  and  effectual, 
that  is,  until  the  time  has  elapsed.  When  that  has  elaps-' 
ed,  why  may  not  the  act  of  registration  be  eflfectual?] 
Before  the  thirty  days  from  the  arrival  of  the  ship  in  port 
have  elapsed,  at  the  expiration  of  which  time  alone  an  et 
fectual  registry  can  be  made,  the  right  of  a  third  person 
has  intervened.  [Lord  Lyndhurst,  C.  B. — Only  of  a  per- 
son representing  the  bankrupt.  Baylet/y  B. — Suppose  a 
man  to  contract  by  one  bill  of  sale  with  many  different 
parties,  owners  of  a  ship.  The  bill  of  sale  goes  to  their 
different  residences ;  and,  before  all  have  signed,  one  of 
the  persons  who  has  signed  commits  an  act  of  bankruptcy, 
cannot  the  purchaser,  by  perfecting  the  registry,  acquire 
a  good  title?]  There  would  be  nothing  to  prevent  the 
property  of  the  bankrupt  from  passing  to  his  assignees. 
[Bayley,  B. — The  previous  bargain  would  prevent  it.  The 
argument  goes  this  length ;  that,  if  a  person  buys  such  pro- 
perty, he  must  stand  the  risk  of  the  bankruptcy  of  any  of  the 
owners  for  thirty  days.]  By  the  very  words  and  letters  of 
the  act,  the  bill  of  sale  is  not  to  be  valid  or  effectual  until 
registry.  Here  there  is  a  second  mortgage  of  the  same 
property  by  the  same  person  to  another  person  the  ex- 
act case  provided  for  by  the  words  of  the  39th  section, 
which  prohibits  the  registry,  which  alone  can  make  the 
bill  of  sale  effectual,  from  being  made  until  thirty  days 
shall  have  elapsed  from  the  return  of  the  vessel.  The  re- 
gistry made  before  that  time  is  therefore  of  no  avail,  and 
the  property  cannot  pass  until  the  registry  is  duly  made; 
before  the  time  when  such  registry  could  be  made,  the 
bankruptcy  occurred,  the  right  of  third  parties  intervened, 
and  the  property  passed  to  the  assignee?. 

Secondly.  With  respect  to  the  supposed  distinction  be- 
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tween  the  case  of  the  Sprightly  and  that  of  the  other  ves-  ^Ou  of  Pieat, 
sels,  it  is  quite  clear  that  the  intention  of  the  act  of  Parlia-  ^  *  > 

ment  was  to  give  thirty  days  after  the  return  of  the  vessel,       ^  p«^'« 
to  the  first  mortgagee  or  vendee,  to  have  his  bill  of  sale  in- 
dorsed on  the  certificate.  Now,  though  the  Sprightly  did  re- 
turn to  port  after  the  first  mortgage,  she  did  not  remain  the 
thirty  days ;  and  Messrs.  Whitmore  ^  Co.  had  not  the  pe- 
riod prescribed  by  the  act  of  Parliament  for  that  purpose. 
Lastly.  It  is  said  that  the  freight  and  policies  stand  in  a 
different  situation  from  the  other  ships.     The  leading  case 
on  that  subject  is  Kerrison  v.  Cole  (a).     The  case  of  Mes- 
iaer  v.  Gillespie  {b)  is  not  a  decision  on  the  subject,  even 
upon  the  old  statutes.      In  Kerrison  v.  Cole,  the  decision 
proceeded  on  the  words  of  the  former  acts  of  Parliament; 
and  Lord  Ellenborough  expressly  puts  the  case  on  the 
ground  that  those  acts  do  not  avoid  any  thing  but  the  bill 
of  sale:  he  says,  "But  what  security  does  it  vacate? — 
The  hill  of  sale.  The  clause  goes  on,  'otherwise  such  bill 
of  sale  shall  be  utterly  null  and  void,  to  all  intents  and 
purposes.*     It  does  not  vacate  the  whole  instrument,  which 
may  happen  also  to  contain  any  other  independent  con- 
tract between  the  parties ;  but  that  part  of  it  only  which 
operates  as  a  bill  of  sale"     Now  the  answer  to  that  case 
is,  that,  in  the  recent  act  of  Parliament,  other  words  have 
been  purposely  introduced.     The  37th  section  renders  the 
bill  of  sale,  or  other  instrument,  invalid  and  ineffectual  not 
only  to  pass  the  property  in  any  ship  or  vessel,  but  *'  for 
any  other  purpose.*'     These  words,  which  were  not  in  the 
former  acts,  seem  introduced  for  the  very  object  of  pre- 
venting the  bill  of  sale  from  having  any  operation  as  to  any 
contract  besides  the  passing  the  property  in  the  ship;  and 
they  will  therefore  have  the  effect  of  preventing  the  opera- 
tion of  this  instrument  as  an  assignment  of  the  freight  and 
policies.     It  is  submitted,  therefore,  that,  as  to  all  the 

(a)  8  East,  231.  (6)  II  Vez.  629. 
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Btch,  of  PUa»,  ships,  the  requisites  of  the  Slst  clause  only  have  been  com- 
^  plied  with,  and  not  the  requisites  of  the  37th  and  the 
Ex  part9  39th;  that  the  right  of  third  parties  intervened  before 
the  time  when  the  requisites  of  the  act  could  be  complied 
with,  so  as  to  take  the  property  out  of  the  bankrupt,  and 
prevent  its  vesting  in  his  assignees;  that  the  assignees  are 
entitled  in  preference  to  a  party  who  has  not  complied  with 
the  provisions  of  the  act,  and  that  they  are  now  entitled  to 
the  ships,  subject  to  the  first  mortgage;  that,  as  to  the 
SprigtUly^  there  is  no  distinction,  or  else  injustice  would 
be  done  to  parties  who  would  lose  a  portion  of  the  time 
allowed  to  them  by  the  act  for  completing  their  title;  and 
that  the  freights  and  policies  under  the  terms  of  the  pre- 
sent ship-registry  act  stand  in  the  same  situation  as  the 
ships. 

Maule  was  heard  in  reply. 

The  following  certificate  was  afterwards  sent: — 
This  case  has  been  argued  before  us  by  counsel.  We 
have  considered  it,  and  are  of  opinion,  that  the  deed  of 
the  7th  January f  1831,  is  valid  as  to  the  interests  in  the 
ships,  which  that  deed  purports  to  assign;  and  as  to  the 
policies  of  assurance,  and  the  monies  due  from  the  Ea$l 
India  Company  therein  mentioned,  as  far  as  chases  in  ac- 
tion can  be  assigned. 

Lyndhurst. 
J.  Bay  LEY. 

W.  BOLLAND. 
J.  GURNEY. 
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Exch,  of  PUOM, 

1832. 

Kerswill  t?.  Bishop.  "" 

X  HE  Master  of  the  Rolls  sent  the  following  case  for  the  Accruing  n eight 
opinion  of  this  Court:-  Sfo^^S^g^^'fa 

On  and  previous  to  the  2nd  of  AugusL  1825,  James  ^Wp,  who  takes 

'  *^  possession  be- 

Bishop,  now  deceased,  was,  and  continued  until  the  5th  of  fore  the  conciu- 
September  following  to  be,  except  as  herein  is  mentioned,  age,  notwith^" 
the  sole  owner  of  a  ship  or  vessel  called  the  Star^  then  be-  t?"^]"^  ^!*f n^ 

fJCOm    "M  f   C>    1   1  l/|    S. 

longing  to  the  port  of  London,  together  with  the  tackle,  45,  which  enacts 
apparel,  and  furniture  of  such  ship  or  vessel;  and  he  the  gee  shall  not  be 
said  James  Bishop  was  on  the  2nd  of  August,  and  continu-  exwplto°(Lr*as 
ed  until  the  said  5th  of  September,  indebted  to  the  above-  "^'cessary  for 

*  the  purpose  of 

named  plaintiff  in  the  sum  of  1379/.  6s.  6d.,  wholly  or  in  rendering  the 

part  for  work  and  labour  theretofore  done  and  performed  able,' &c.,' fo7  " 

by  the  said  above-named  plaintiff  for  the  said  James  Bish-  J{j^  Sebt^for  °^ 

op,  in  repairing  and  otherwise  in  and  about,  and  for  ma-  securing  the 

.   1     /t  1    /t         1  .        I  .  .  payment  of 

terials  found  for  the  said  ship  or  vessel.  The  said  James  which  the  trans- 
Bishop  being  so  indebted  to  the  said  plaintiff,  before  the  ifJen  made7° 
said  2nd  of  .'it/^f/f /,  1 820,  agreed  to  give  the  said  plain- 
tiff a  mortgage  of  the  said  ship  or  vessel  as  a  security  for 
the  said  debt;  and  such  mortgage  so  agreed  to  be  given  by 
him  the  said  James  Bishop  was,  with  his  consent,  prepar- 
ed for  his  execution  as  such  security,  by  indenture,  as  here- 
inafter is  mentioned.  On  the  5th  day  of  the  said  month 
of  August,  1826,  he  the  said  James  Bishop  made  and  ex- 
ecuted a  certain  j[;ou7^r  of  attorney  under  his  hand  and  seal, 
and  thereby  recited,  as  the  fact  was,  that  he  the  said  James 
Bishop  being  then  about  to  leave  England,  and  to  reside 
for  a  time  at  Gibraltar,  had  requested  his  wife  Jane  Bish- 
op  (the  above  defendant)  to  take  upon  herself  the  care  of 
his  estate  and  property,  and  to  act  for  him  in  his  affairs 
during  his  absence,  which  she  the  said  Jane  Bishop  had 
agreed  to  do;  and  then  by  the  said  power  of  attorney,  so  un- 
der his  said  hand  and  seal,  he  the  said  James  Bishop  did 
vol.  ii.  o  o 
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Exch,  of  Pleas,  thereby  make,  ordain,  depute,  constitute,  and  appoint,  and 
^  in  his  place  and  stead  put,  the  said  Jane  Bishop  his  true 
Kerswill  and  lawful  attorney  for  him  and  in  his  name,  for  his  use 
Bisuor.  and  on  his  behalf,  at  any  time  or  times  during  the  continu- 
ance of  the  said  presents,  when  she  his  said  wife,  Jane 
Bishop,  should  see  occasion  or  think  proper,  for  him  and 
in  his  name,  amongst  other  things,  to  sell,  mortgage,  or 
otherwise  assign,  transfer,  or  dispose  of,  by  way  of  security 
for  any  debt  or  demand  owing  by  him,  the  ship  or  vessel 
Star,  or  any  part  thereof,  of  which  he  was,  as  therein 
and  thereby  alleged,  sole  owner,  together  with  the  tackle 
and  other  materials  belonging  thereto;  and  to  sign,  seal, 
and  deliver  bills  of  sale,  assignments,  and  such  other 
writings  as  should  be  necessary  for  perfecting  the  sale  of, 
or  mortgaging,  or  otherwise  transferring  the  said  vessel, 
and  to  give  receipts  and  discharges  for  the  money  for 
which  the  said  ship  or  vessel  should  be  sold,  mortgaged, 
or  transferred,  and  to  demand,  levy,  sue  for,  and  recover  of 
and  from  all  persons  whom  it  may  concern  all  such  sums 
of  money  as  then  were  or  should  grow  due  to  him,  the 
said  James  Bishop,  in  respect  of  the  said  ship  or  vessel 
Star,  for  freight  or  otherwise;  and  to  sign  receipts  or 
discharges  for  the  same,  and  to  freight,  settle  averages, 
and  effect  insurances,  hire  all  masters,  seamen,  and  other 
servants,  and  discharge  them  at  pleasure,  and  do  all  other 
acts  and  things  which  she  the  said  Jane  Bishop  should 
think  proper  and  expedient  in  the  management  of  his  said 
ship  or  vessel  Star,  and  all  the  appurtenances  to  the 
said  ship  or  vessel  belonging  or  appertaining;  and  gener- 
ally to  do  all  and  every  or  any  acts,  deeds,  matters,  or 
things  whatsoever  in  and  about  the  estates,  property,  goods, 
merchandize,  and  affairs  of  him  the  said  James  Bishop,  as 
amply  and  effectually  to  all  intents  and  purposes  as  if  be 
were  personally  present  and  did  the  same;  he  the  said 
James  Bishop  thereby  ratifying  and  confirming,  and  pro- 
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tnising  and  agreeing  at  all  times  to  allow^  ratify,  and  con-    Exrh.  of  Pkasy 
firm  all  and  whatsoever  his  said  wife  should  lawfully  do  ^   '  ^ 

or  cause  to  be  done  in  and  about  the  ^iremises  therein  Kerswill 
aforesaid  by  virtue  thereof.  On  the  5th  of  September,  Bishop. 
1826,  she  the  said  Jane  Bishop,  under  and  by  virtue  of  the 
said  hereinbefore  mentioned  power  of  attorney,  so  as  here- 
in aforesaid  given  to  her,  duly  made  and  executed  the  said 
indenture  so  as  hereinbefore  mentioned,  prepared  with 
the  consent  of  him  the  said  James  Bishop;  and  the  same 
was  an  indenture  drawn  and  made  to  bear  date  said  2nd 
day  of  August,  1826;  and  the  same  was  made  and  express- 
ed to  be  made  by  and  between  the  said  James  Bishop  of 
the  one  part,  and  the  said  plaintiff  of  the  other  part ;  and  it 
was  thereby  recited,  as  the  fact  was,  that  the  said  James 
Bishop  was  then  the  sole  owner  of  the  ship  or  vessel  call- 
ed the  Star,  belonging  to  t/ie  port  of  London,  at  which  port 
she  stood  duly  registered  pursuant  to  act  of  Parliament; 
and  a  copy  of  the  certificate  of  such  registry  was  stated  in 
the  said  indenture:  and  by  which  indenture  was  further 
recited  the  said  debt  of  1379/.  6s.  6d,,  and  the  said  consent 
and  agreement  of  the  said  James  Bishop  to  give  the  said 
mortgage  or  security  of  the  said  ship  or  vessel  by  the  said 
indenture.  In  pursuance  of  the  said  therein  recited  agree- 
ment, and  for  effectually  securing  to  the  said  plaintiff  Me 
said  sum  of  1379/.  6s.  6d.,  with  lawful  interest  thereon  from 
thenceforth,  and  also  in  consideration  of  10^.,  he  the  said 
James  Bishop  granted,  bargained,  sold,  assigned,  trans- 
/erred,  and  set  over  unto  the  said  plaintiff,  his  executors, 
administrators,  and  assigns,  all  those  full  and  undivided 
64^4th  parts  or  shares,  being  the  entirety  of  and  in  the 
said  ship  or  vessel  called  the  Star,  belonging  to  the  port  of 
London,  and  then  lying  in  the  River  Thames,  together  with 
all  and  singular  the  masts,  sails,  sail-yards,  anchors,  ca- 
bleSi  ropes,  boats,  bars,  tackle,  apparel,  and  furniture,  and 
other  appurtenances  whatsoever  to  the  said  ship  or  vessel 

oo2 
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Exeh.  of  Pleas,   belonging,  or  in  anywise  appertaining,  and  every  part  and 
^  parcel  thereof;  and  all  the  right,  title,  interest,  benefit, 

Kerswill  claim,  and  demand  whatsoever  of  him  the  said  James 
Bishop.  Biskop,  of,  in,  or  to  the  said  thereby  assigned  premises,  and 
every  or  any  part  thereof:  To  have  and  to  hold  the  said 
full  and  undivided  64-64th  parts  or  shares  or  the  entirety 
of  and  in  the  said  ship  or  vessel,  and  all  and  singular 
other  the  premises  thereinbefore  described,  and  also  bar- 
gained and  assigned,  or  expressed  or  intended  so  to  be, 
and  every  part  and  parcel  thereof,  with  the  appurtenances, 
unto  the  said  plaintiff,  his  executors,  administrators,  and 
assigns  at  any  time  and  times  thereafter^  of  his  and  their 
sole  power  and  authoritt/,  and  in  his  and  their  own  dis- 
cretion, without  any  further  concurrence  by  or  on  the 
part  of  the  said  James  Bishop,  his  executors  or  adminis- 
trators, make  sale  and  absolutely  dispose  of  the  said  ship 
or  vessel,  with  her  tackle,  apparel,  furniture,  stores,  and 
appurtenances,  in  such  manner  and  way,  and  in  such 
shares  and  proportions,  and  either  by  public  auction  or 
private  contract,  as  he  or  they  should  think  fit;  with  li- 
berty, if  he  or  they  should  think  fit,  to  buy  in  the  said 
assigned  premises,  or  any  part  thereof,  and  resell  the 
same  at  any  future  auction  or  by  private  contract,  without 
being  liable  for  any  loss  or  diminution  in  price  by  such 
sale;  and  also  to  assign  the  same  ship  or  vessel,  with  her 
tackle,  apparel,  furniture,  stores,  and  appurtenances,  when 
sold,  unto  the  purchasers  or  purchaser  thereof,  and  to  his, 
her,  or  their  executors,  administrators,  and  assigns,  or  in 
such  manner  as  the  same  person  or  persons  should  require 
or  direct:  and  upon  this  further  trust,  that  he  the  said 
plaintiff,  his  executors,  administrators,  and  assigns,  should, 
out  of  the  money  to  arise  and  be  produced  by  freight  or 
otherwise  from  the  said  ship  or  vessel,  which  should  be 
received  by  him  or  them,  until  such  sale  or  sales  as  afore- 
said should  be  made,  and  likewise  out  of  the  monies  which 
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should  arise  from  such  sale  or  sales  respectively  as  afore-    Exch.  of  PUas, 

1832 

said,  in  the  first  place,  deduct,  retain,  pay,  and  satisfy  ^ 

unto  himself  and  themselves  the  costs,  charges^  and  ex-  Kerswill 
penses  of  and  attending  the  execution  of  the  trusts  there-  bishop. 
by  reposed  in  him,  and  them  and  the  money  which  he  or 
they  should  respectively  disburse  and  pay,  as  well  for  the 
insurance  of  the  said  ship  or  vessel,  her  tackle,  apparel, 
and  furniture,  as  thereinafter  is  mentioned,  as  in  or  about 
any  suit  or  suits  at  law  or  in  equity  for  obtaining  the  pos- 
session of  the  said  ship  or  vessel  and  premises,  or  of  any  part 
thereof,  and  generally  for  carrying  the  trusts  thereby  repos- 
ed in  him  or  them  into  execution,  or  enforcing  the  perform- 
ance of  any  contractor  contracts  with  any  person  or  persons 
who  should  agree  to  become  the  purchaser  or  purchasers 
of  the  same  ship  and  premises,  or  any  part  thereof;  and 
thereafter  retain  and  pay  unto  himself  and  themselves,  the 
said  principal  sum  ofl379L  6s.  (id.,  together  with  interest 
at  the  rate  of  5/.  for  the  100/.  by  the  year  for  the  same, 
from  thenceforth ;  and  from  and  after  payment  and  retain- 
er, or  other  satisfaction  of  the  principal  money,  interest, 
insurance,  costs,  charges,  disbursements,  and  expenses 
aforesaid,  then  upon  further  trust  that  the  said  plaintiff, 
his  executors,  administrators,  or  assigns,  should,  at  the  re- 
quest of  the  said  James  Bishop,  his  executors,  administra- 
tors, or  assigns,  reassign  and  reassure  the  said  ship  or 
vessel,  or  so  much  and  such  parts  or  shares  thereof  as 
should  remain  unsold,  unto  the  said  James  Bishop,  his 
executors,  administrators,  and  assigns,  freed  and  discharg- 
ed of  and  from  all  charges  and  incumbrances  whatsoever 
to  be  made,  done,  committed,  or  privily  suffered  by  the 
said  plaintiff,  his  executors,  administrators,  and  assigns. 
On  the  7th  day  of  July,  1828,  the  said  ship  or  vessel,  the 
Star,  was  about  to  leave  the  said  port  of  London,  upon  a 
voyage  to  the  fTest  Indies  or  elsewhere  beyond  sea,  and 
back  to  the  said  port  of  London:  and  thereupon  she,  the 
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Exch,  of  Pleas,  defendant,  as  attorney  for  the  said  James  Bishop  as  afore- 
^     said,  signed  and  delivered  to  one  Mr.  Patrick  Home,  as 
Kerswill      agent  in  that  behalf  for  the  said  plaintiff,  a  certain  paper 
Bishop.       writing  in  the  words  and  figures  following,  that  is  to  say, 

''  London,  lihJuIy,  18^. 
''  Mr.  Patrick  Home,  agent  for  Mr.  William  Kerswill, 

mortgagee  of  the  brig  Star. 
**  Sir — I  authorize  you  to  receive  from  Messrs.  William 
Martin  ^  Co.  the  sum  of  two  hundred  pounds,  when  the 
outward  freight  of  the  brig  Star  shall  have  been  received 
by  them.  And  further  engage,  that,  on  this  vessel's  return 
from  her  intended  voyage,  you  shall  receive  the  balance 
of  her  freight  inwards. 

**  Given  under  my  hand  at  London,   this  7th  day  of 
July,  18^8. 

"  (Signed)    Jane  Bishop,  attorney  for  James 
Bishop,  owner  of  the  brig  Star  J* 

In  the  month  of  January,  1829,  the  said  ship  or  vessel, 
the  Star,  was^  in  the  course  of  her  voyage  mentioned  in  the 
said  last-mentioned  paper  writing,  in  the  harbour  of  King' 
ston,  in  the  island  of  Jamaica,  in  the  West  Indies,  seeking 
for  a  cargo  on  freight  to  England;  whereupon  several 
persons  did  in  fact  load  on  board  the  said  ship  or  vessel, 
the  Star,  under  agreement  with  the  master  thereof,  differ- 
ent parcels  and  quantities  of  colonial  produce,  upon  freight 
to  England;  and  the  same  were  by  them  consigned  to 
different  consignees  in  Great  Britain;  and  the  usual  and 
proper  bills  of  lading  were  respectively  signed  by  the  said 
master  of  the  said  ship  or  vessel,  in  respect  or  on  account 
of  the  said  merchandize  so  put  and  loaded  on  board 
thereof;  and  such  bills  of  lading  were  delivered  to  the  re- 
spective shippers  or  consignees.  On  or  about  the  3rd  of 
March,  1 829,  the  said  ship  or  vessel,  the  Star,  so  laden  as 
last  aforesaid,  departed  from  the  said  harbour  o( Kingston 
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aforesaid,  on  her  homeward  voyage  to  the  port  o(  London;  ^ck,  of  PUat, 
and,  on  or  before  the  3rd  of  May^  18/^9,  arrived  in  the  ^ 

river  Thames,  with  such  last-mentioned  cargo  on  board ;  Kerswill 
and  on  the  said  3rd  oi  May,  1829,  while  the  said  ship  or  Bishop. 
vessel,  the  Star,  was  on  her  said  voyage  to,  and  shortly 
before  she  reached,  the  said  port  oi  London,  the  said  plain- 
tiff, by  an  agent,  duly  by  him  authorized  in  that  behalf, 
took  and  obtained  possession  of  the  said  ship  or  vessel,  the 
Star,  and  her  papers,  and  continued  so  possessed  thereof, 
until  the  sale  thereof  hereinafter  mentioned:  and  while  in 
such  possession  of  the  said  plaintiff,  the  said  ship  or  vessel 
continued  and  completed  the  said  last-mentioned  voyage 
from  the  said  harbour  of  Kingston  to  and  entered  the 
said  port  of  London  respectively  aforesaid,  with  the  said 
last-mentioned  cargo  on  board.  Shortly  after  such  last- 
mentioned  arrival  in  the  said  port  of  London,  and  while  the 
said  ship  or  vessel  continued  in  such  possession  of  the  said 
plaintiff,  the  said  ship  or  vessel,  the  Star,  went  into  the 
West  India  Docks,  and  there  delivered  the  whole  of  the 
said  cargo  into  the  warehouses  of  the  West  India  Dock 
Company^  from  whence  the  same  and  every  part  thereof 
hath  been  delivered  to  the  respective  consignees  thereof; 
and  some  of  such  consignees  thereof  have  paid  to  the  said 
plaintiff  the  freight  thereupon  due  from  them  respectively; 
but  the  other  of  such  consignees,  on  receiving  their  respec- 
tive consignments,  declined  to  pay  the  freight  thereof  to  the 
said  plaintiff,  but  respectively  deposited  the  amount  thereof 
in  money  with,  and  the  same  is  now  in  the  hands  of  the 
said  West  India  Dock  Company^  pursuant  to  the  act  of 
Parliament  in  that  case  made  and  provided.  On  the  16th 
September,  18^8,  the  said  James  Bishop  departed  this 
life,  having  first  made  his  will;  and  thereby  appointed  the 
said  defendant  sole  executrix  thereof:  and  which  will  she 
duly  proved,  and  is  now  the  sole  legal  personal  represen- 
tative of  the  said  James  Bishop;  and  as  such  she  now 
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Exch.  of  Pieaif  claims  the  freight  so  as  herein  aforesaid  earned  by  the  said 
V     '^  '  ^     ship  or  vessel,  the  Star;  the  amount  of  which  has  been  de- 
Kerswill      posited  with,  and  is  now  in  the  hands  of  the  said  West  In- 
Bishop.       d^^  Dock  Company^  as  hereinbefore  is  stated;  and  the 
said  plaintiff  claims  the  said  last-mentioned  freight^  as  such 
mortgagee  of  the  said  ship  or  vessel,  the  Star^  and  being 
in  such  possession  thereof  on  the  completion  and  termina- 
tion of  the  said  last-mentioned  voyage.     The  plaintiff  hath 
since  sold  and  disposed  of  the  said  ship  or  vessel^  the  Star^ 
and  hath  applied  the  whole  of  the  money  produced  there- 
by,  as  well  as  the  said  freight  by  him  received,  in  part 
payment  of  his  said  debt;  but  the  money  so  received  by 
the  said  plaintiff  is  insufficient  to  pay  and  satisfy  the  whole 
of  the  debt. 

The  question  was,  whether,  under  all  the  circumstances, 
the  plaintiff  or  the  defendant  was  entitled  to  receive  the 
said  freight  unpaid,  and  the  amount  of  which  was  in  the 
hands  of  the  said  West  India  Dock  Company, 

Maule,  for  the  plaintiff. — This  is  the  case  of  a  mort- 
gaged ship,  which  is  taken  possession  of  by  the  mortgagee, 
as  she  is  on  her  homeward  voyage.  And  the  question  is, 
whether  the  mortgagee  or  the  representative  of  the  mort- 
gagor is  entitled  to  the  freight  of  such  homeward  voyage. 
The  point  intended  to  be  raised  is,  whether,  since  the 
45th  section  of  the  new  registry  act  (a),  freight  so  accruing 
belongs  to  the  mortgagor  or  mortgagee. 

Before  that  enactment,  it  is  clear,  from  many  cases,  that 
the  mortgagee  so  taking  possession  is  entitled  to  the  ac- 
cruing freight,  and  that  the  transfer  ofthe  ship  was  a  trans- 
fer of  the  accruing  freight.  Now,  the  45th  section  ofthe 
6  Geo.  4,  c.  110,  was  made  for  the  benefit  of  mortgagees, 
and  to  relieve  them  from  liabilities  to  which  they  might 

(fl)  6  Geo.  4,  c.  110. 
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Otherwise  have  been  subject;  and  not  to  narrow  the  rights  Exch.  ofPUas, 
which   they  previously    had:     amongst   which   was   the  ^ 

right  of  taking  possession.  The  statute  provides,  '*  that  kerswill 
the  officers  shall  in  the  entry  in  the  book  of  registry,  bwhop. 
and  also  on  the  certificate  of  registry,  state  and  express 
that  such  transfer  was  made  only  as  a  security  for  the 
payment  of  a  debt  or  debts,  or  by  way  of  mortgage,  or  to 
that  effect.  And  the  person  or  persons  to  whom  such 
transfer  shall  be  made,  or  any  other  person  or  persons 
claiming  under  him  or  them  as  a  mortgagee  or  mortgagees, 
or  a  trustee  or  trustees  only,  shall  not,  by  reason  thereof,  be 
deemed  to  be  the  owner  or  owners  of  such  ship  or  vessel, 
share  or  shares  thereof:  nor  shall  the  person  or  persons 
making  such  transfer  be  deemed  by  reason  thereof  to  have 
ceased  to  be  an  owner  or  owners  of  such  ship  or  vessel,  any 
more  than  if  no  such  transfer  had  been  made;  except  so  far 
as  may  be  necessary  for  the  purpose  of  rendering  the  said 
ship  or  vessel,  share  or  shares  so  transferred,  available,  by 
sale  or  otherwise,  for  the  payment  of  the  debt  or  debts 
for  securing  the  payment  of  which  such  transfer  shall  have 
been  made.*'  It  is  quite  clear  from  the  exception,  that  the 
legislature  intended  to  benefit  the  mortgagees  of  ships, 
and  not  to  narrow  their  rights.  The  present  case  falls 
within  the  very  words  of  the  exception ;  as  it  is  necessary 
that  the  plaintifi'  should  be  owner,  for  the  purpose  of  ren- 
dering the  ship  available,  by  sale  or  otherwise,  for  the  pay- 
ment of  the  debt  for  securing  the  payment  of  which  the 
transfer  was  made.  Numerous  cases  shew  that  the  trans- 
fer of  the  ship  transfers  the  accruing  freight.  Morrison 
V.  Parsons  (a)  was  the  case  of  an  assignment  of  a  ship 
by  a  person  who  had  chartered  her  previous  to  the  as- 
signment, and  who  afterwards  assigned  the  charter-party 
to  a  third  person ;  and  yet  the  Court  held  that  the  as- 

(«)  2  Taunt.  407. 
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Exch.  of  Pleas,  signec  of  the  ship  was  entitled  to  the  freight  earned  sub- 
^     sequently  to  the  assignment,  as  incident  to  the  ship.     In 
Kerswill      Case  V.  Davidson  (a),  the  question  was  between  the  under- 
Bisuop.       writers  on  the  ship,  and  the  underimters  on  the  freight 
A   ship   and  freight  had  been  insured  by  different  un- 
derwriters; and,  on  a  capture,  both  ship  and  freight  were 
abandoned  to  the  respective  underwriters,  and  a  total  loss 
was  paid  both  on  the  ship  and  the  freight.     Afterwards 
the  ship  was  recaptured,  and  earned  freight;  and  it  was 
held,  that  such  freight  belonged  to  the  underwriters  on 
the  ship,  as  incident  to  the  ship.     This  case  was  much  dis- 
cussed, and  it  was  taken  for  granted  both  at  the  bar  and  by 
the  bench,  that  a  contract  of  sale  of  the  ship  would  carry 
the  right  to  the  accruing  freight.     It  seems  never  to  have 
struck  the  learned  persons  engaged  in  that  case,  that  there 
could  be  any  doubt,  that,  in  the  ordinary  case  of  the  sale  of 
the  ship,  the  growing  freight  would  pass:  though  such  a 
point  would  have  been  of  great  importance  in  the  case. 
That  was  a  very  strong  decision,  because,  in  the  contract  of 
insurance,  the  word  ship  does  not  include  freight;  as,  if  the 
policy  had  been  open,  and  the  underwriters  on  the  ship 
forced  to  pay,  the  freight  would  not  have  been  included; 
and  yet  so  strong  did  the  Court  of  King^s  Bench  and  the 
Court  of  Exchequer  Chamber  feel  the  general  rule  to  be, 
that  they  held  the  underwriters  on  the  ship  entitled  to  the 
freight.     In  Splidt  v.  Bowles  {b),  it  was  held,  that  a  cove- 
nant in  a  charter-party  to  pay  freight  was  not  transferred 
to  the  vendee  by  bill  of  sale  of  the  ship  made  during  the 
voyage,  but  that  the  assignees  of  the  owner,  who  had  be- 
come bankrupt,  were  entitled  to  recover  the  freight.     That 
case  is  not  inconsistent  with  the  argument  for  the  present 
plaintiff,  as  it  would  not  follow  from  the  vendee  or  mort- 


(a)  5  M.  &  S.  79;  2  Brod.  &  Bing.  379,  S.  C.  in  error. 

{h)  10  East,  279. 
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gagee  having  a  right  to  the  freight,  that  he  would  have  a  £*ch,  of  PUas, 
right  to  sue  for  it  on  a  contract  by  deed  made  by  the  owner.  ^ 

The  ilths  there  would  be  held  in  trust  for  the  vendor,  as  the  KBRiwiLL 
bankruptcy  does  not  pass  trust  property  (a).  Lord  Elten-  bishop. 
borough,  in  Splidt  v.  Bowles^  merely  considers  who  had  the 
title  at  law  under  the  covenant.  [Bayley,  B. — The  certifi- 
cate there  was  certainly  worded  at  law  (6).]  The  law  then, 
before  the  passing  of  the  6  Geo.  4,  c.  1 10,  being  clear  in 
this  respect,  it  is  equally  clear  that  the  45th  section  of 
that  statute  does  not  alter  it  as  against  mortgagees,  espe- 
cially as  against  mortgagees  who  have  taken  possession. 
Dean  v.  M*Ghie{c)  is  an  express  authority  upon  this  point. 
There,  as  here,  the  mortgagees  took  possession  of  the 
vessel  at  Gravesend,  as  she  was  returning  to  her  port* 
Gaselee,  J.,  says,  the  statute  6  Geo.  4,  c.  110,  was  passed 
for  the  benefit  of  the  mortgagee,  and  not  to  deprive  him 
of  any  means  of  indemnity  against  loss.  And  afterwards 
he  says — '^  But  the  cases  all  shew  that  the  mortgagee  of  the 
ship  has  a  right  to  the  freight."  [Lord  Lyndhursi,  C.  B. — 
In  Chinneryv^  Blackburne{d)y  it  was  held,  that,  when  the 
mortgagee  does  not  take  possession,  he  is  not  entitled  to 
the  freight]  In  that  case,  the  mortgagee  had  no  right  to 
receive  it;  because  he  allowed  the  mortgagor  so  to  do:  he 
left  the  right  of  lien  in  the  hands  of  the  mortgagor,  who 
delivered  the  goods;  and  so  an  assumpsit  arose  to  pay  the 
freight  to  him.  The  mortgagor  might,  therefore,  be  con- 
sidered as  the  agent  of  the  mortgagee.  [Bayley,  B. — The 
real  question  is,  whether  a  mortgagee  who  takes  possession 
at  the  conclusion  of  the  voyage  is  entitled  to  the  freight  to 

(a)  Winch  v.  Keeley,  1  T.  R.  the  learned  Baron. 

619.  (c)   12  J.  B.  Moore,  186 ;  S.  C. 

(6)  The  certificate  is  not  given  4  Bing.45. 

in  the  printed  report;  but  it  is  ((f)lH.Bl.  117>  in  notes.    See 

clear  from  the  judgment  that  the  the  same  case  in  3  Doug.  394  by 

certificate  would  be  as  stated  by  thenameofCAinneryy.fi/0c/rman. 
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Eteh,  of  Pleat,  accrue  from  such  voyage,  when  the  mortgagor  has  been 
*^  '  ^     at  the  expense  of  the  outfit.     Dean  v.  M^Ghie  certainly 

Kerswill  goes  that  length.  SpUdt  v.  Bowles  turned  on  the  question 
Bishop.  of  the  right  to  sue  at  law.  Ccise  v.  Davidson  was  a  ques- 
tion of  abandonment,  whether  the  freight  would  belong  to 
the  abandonee  of  the  ship  or  of  the  freight.]  The  mort- 
gagee has  under  the  deed,  before  the  voyage,  an  inchoate 
right,  which  is  completed  and  perfected  by  his  subse- 
quently taking  possession.  There  is  nothing  mischievous 
in  such  a  right;  for  the  sailors  and  persons  furnishing  the 
outfit  have  no  specific  right  to  look  to  the  freight.  It  is 
submitted  that  the  mortgagor  of  the  ship  in  possession 
has  always  been  deemed  entitled  to  the  accruing  freight; 
and  that  there  is  nothing  in  the  late  registry  act  to  alter 
the  law  in  this  respect. 

Shee^  contrd. — The  ship  only  was  mortgaged,  and 
throughout  the  whole  conveyance  the  freight  is  not  men- 
tioned; and  indeed,  according  to  Robinson  v.  MacdoH' 
neU{a),  an  assignment  of  the  freight,  earning.,  and  profits 
of  a  ship  does  not  extend  to  pass  freight  not  then  in  exis- 
tence. The  only  question  therefore  is,  whether  freight 
accruing  after  the  mortgage  will  pass  as  incident  to  the 
ship.  Before  the  6  Geo.  4^  c.  110,  the  mortgagee  ap- 
peared as  absolute  owner.  Formerly,  in  cases  of  bank- 
ruptcy, in  which  such  points  would  otherwise  have  been 
most  likely  to  arise,  the  assignees  were  entitled  to  the 
freight,  as  the  ship  passed  (6)  under  the  order  and  dis- 
position clause.  It  has  been  assumed  on  the  other  side, 
that,  as  the  law  stood  before  the  6  Geo.  4,  c.  1 10^  assign*" 
ment,  transfer,  and  mortgage,  were  synonymous.  That 
was   not  so;   for,   the   absolute   assignee   and  the  mort- 

(a)  5  M.  &  S.  228.  disposition  clause  shall  not  apply 

(b)  See  6  Geo.  4,  c.  16,  s.  72,      in  case  of  a  raoru^a^e  of  a  ship 
which  enacts,  that  (he  order  and      duly  registered,  &c. 
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gagee   stood   in  a  very  different  situation.      The  cases  Exch.  of  Pieat, 
which  occurred  on  the  question  whether  the  mortgagee  '  ^ 

was  liable  as  owner  for  necessaries  supplied  to  the  ship,  Krrswill 
are  applicable.  In  Jackson  v.  Vernon  (a),  it  was  de-  Bishop. 
cided,  that  the  mortgagee  was  not  absolute  owner,  and 
not  liable  for  necessaries.  The  Judges  drew  a  distinction 
between  a  mortgage  and  an  absolute  assignment.  Chin- 
nery  v.  Blackbume  was  there  said  by  Mr.  Justice  fPilson  to 
have  been  decided  on  the  ground  that  as  a  mortgagee  out 
of  possession  was  not  liable  to  the  charges  of  the  ship,  so 
he  was  not  entitled  to  the  freight.  Lord  Mansfield,  in 
Chinnery  v.  Blackburne,  expressly  repudiates  the  notion 
that  the  mortgagor  is  the  agent  of  the  mortgagee.  It  is  sub- 
mitted that  there  is  no  principle  of  law  which  decides  this 
case  against  the  defendant,  and  that  none  of  the  cases  which 
have  been  cited  are  applicable.  In  Morrison  v.  Parsons, 
the  assignment  was  absolute,  and  not  by  way  of  mortgage; 
and  the  assignor  was  the  captain,  who  was  in  possession  of 
her  before  and  through  the  voyage.  Lawrence,  J.,  says, 
that  '^  Sharpe  v.  Gladstone  is  the  only  case  that  seems  to 
bear  on  the  point;  according  to  the  idea  of  Lord  Ellen- 
borough,  in  his  judgment  there,  after  the  abandonment  of 
the  ship,  the  underwriters  on  a  chartered  ship  would  be 
entitled  to  freight  earned  afterwards."  Now,  Sharpe  v. 
Gladstone  was  a  case  of  abandonment;  and  in  that  case,  as 
well  as  in  Thompson  v.  Rower  oft  (6),  Lord  Ellenborough 
treated  the  abandonee  as  absolute  and  unqualified  owner, 
as  he  undoubtedly  is.  In  Case  v,  Davidson,  both  Mr. 
Justice  Abbott  and  Lord  Ellenborough  express  themselves 
most  strongly  on  this  point.  All  the  cases  of  abandonment 
therefore  must  be  viewed  as  cases  of  absolute  sale,  not  of 
mortgage.  Splidt  v.  Bowles  was  decided  on  the  technical 
rule  of  law.     It  was  a  case  between  the  assignees  under  a 

(a)  1  H.  Bl.  114.  (b)  4  Eabt,62. 
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Exch,  of  Pka$,  commission  of  bankrupt  against  the  owner  and  the  assignee 
"'  ^  under  an  assignment  by  the  owner.  The  Court  held  that 
Kerswill  the  right  of  suing  passed  to  the  assignees  under  the  com- 
B18HOP.  mission.  [Lord  Lt/ndhurst,  C.  B. — Suppose  the  mortgagee 
of  a  real  estate  takes  possession  a  few  days  before  the  rent- 
day.]  The  mortgagee  of  a  real  estate  is  the  legal  owner: 
the  statute  6  Geo.  4  has  declared  that  the  mortgagee  of  a 
ship  is  not  the  legal  owner.  All  the  cases^  therefore,  which 
were  decided  on  the  ground  of  the  party  being  owner  are 
inapplicable.  [Bayley^  B. — Is  he  not  owner  when  he  takes 
possession?]  No,  he  is  certainly  not  liable  for  expenses. 
Is  he  to  have  the  profits  without  the  liability?  JDeany. 
M'Ghie  is  not  an  authority,  except  from  the  dicia  of  the 
Judges,  which  were  extrajudicial;  for,  it  was  a  case  of  mo- 
ney had  and  received,  in  which  the  question  was,  whether 
the  sum  paid  for  the  portage  bill  was  to  be  allowed;  and 
the  Court  in  their  judgment  shew  that  they  did  not  think 
it  necessary  to  decide  the  point  now  under  discussion. 
The  Chief  Justice  said  in  that  case,  as  it  has  been  said  to- 
day on  behalf  of  the  plaintiff,  that  the  object  of  the  statute 
was  to  confer  a  benefit  on  mortgagees,  by  exempting  them 
from  charges  and  responsibilities  to  which  they  were  be- 
fore liable.  This  opinion  cannot  be  supported;  for,  there 
was  no  such  liability  before.  The  old  registry  acts  im- 
posed no  such  liability.  This  point  has  been  decided 
again  and  again.  Annett  v.  Carsiairs  (a),  Abbott  on  Shifh 
ping{b\  Briggs  v.  Wilkinson  {c),  Jennings  v.  Griffiths {d). 
The  registry  acts  were  passed  with  a  very  different  pur- 
pose. Lord  Ellenborough  says,  in  Robinson  v.  McDon- 
nell (e),  "  they  were  passed  for  the  purposes  of  public  po- 
licy, to  confine  to  British  subjects  and  to  British  built 
ships  the  benefit  of  British  trade.     They  were  not  intro- 


(fl)  3  Camp.  364.  (d)  i  Ryan  &  M.  42. 

(b)  Page  17.  (e)  6  M.  &  S.  238. 

(c)  7B.&C.30;  9D.&R.871. 
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duced  with  any  view  to  the  convenience  of  individuals,  or  Ezeh,  of  PUat, 
to  give  notoriety  to  this  species  of  property,  and  to  the  ^ 

conveyances  affecting  it;  but  the  notoriety,  as  far  as  there  Kerswill 
is  any,  is  a  consequence  of  the  measures  adopted  to  effect  Bishop. 
the  policy  of  the  state."  There  was,  however,  an  incon- 
venience which  had  arisen  under  the  old  registry  acts. 
The  assignees  of  an  owner  who  had  become  bankrupt  were 
entitled  to  the  ship  which  had  remained  in  the  order  and 
disposition  of  the  bankrupt,  though  the  legal  interest  was 
vested  in  a  mortgagee  by  the  registry.  Kirkley  v.  Hodg^ 
son  (a),  Monkhouse  v.  Han  (^)»  ^^^y  ^'  Fai^bairn  (c),  Ro- 
binson V.  McDonnell  {d).  This  was  the  reason  of  the  in- 
terference of  the  Legislature ;  and,  to  remedy  the  mischief, 
they  first  declare,  by  section  45,  what  is  the  limited  estate 
of  the  mortgagee;  and  they  deduce  as  a  corollary  that  the 
assignees  of  the  bankrupt  mortgagor  shall  have  no  inter- 
est in  her  as  against  the  prior  right  of  the  mortgagee, 
that  is,  that  the  assignee  shall  only  be  entitled  to  the  sur- 
plus. It  is  expressly  enacted  that  the  mortgagor  shall 
not  be  the  owner,  thus  taking  away  the  only  ground  on 
which  all  the  cases  cited  on  the  other  side  have  proceeded. 
The  72nd  section  of  the  new  Bankrupt  Act,  6  Geo.  4,  c. 
15,  shews  that  the  case  of  a  mortgage  is  treated  as  quite 
distinct  from  that  of  a  sale,  and  is  an  exception  to  the  ge- 
neral rule  as  to  transfers  and  assignments ;  as  the  freight 
then  belongs  to  the  owner,  and  the  mortgagee  is  no  longer 
owner,  it  must  go  to  the  mortgagor,  not  to  the  mortgagee. 
This  b  in  concordance  with  the  civil  law,  according  to 
which  profits  to  come  are  not  the  subject  of  pledge  (e). 

Maule,  in  reply. — Pothier,  in  the  passage  referred  to,  was 
speaking  of  pawning,  and  pointing  out  the  distinction  be- 

(a)  1B.&C.588;  2D.&R.848.  (d)  6  M.  &  S.228. 

(h)  2  B.  &  B.  114.  («)  Pothicr  Traitc  dc  Nantisse- 

(e)  2  B.  &  A.  193.  ment. 
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£.rc}i.  of  PUtu,  tween   panning  and  hypothecation.    He  affirms  merely 


Kerswill 

V, 

Bishop. 


that  things  not  in  existence  are  not  the  subject  of  the  con- 
tract of  pignus,  which  requires  delivery  (a). 

The  following  certificate  was  afterwards  sent. — 
This  case  has  been  argued  before  us  by  counsel.     We 
have  considered  it,  and  are  of  opinion  that  the  plaintifTis 
entitled  to  the  freight  now  unpaid. 

Lynduurst. 
J.  Bayley. 

W.  BOLLAND. 
J.  GURNEY. 


(a)  See  Dig.  13,  7*  9, 2;  proprU 
pignm  dicimtu  quod  ad  creditorem 
transit,  hypothecam  cum  non  transit, 


nee  possestio  ad  creditorem.    See 
also  Abbott  on  Shipping,  11. 


Johnson  r.  Popplewell. 

XN  this  case  the  declaration  in  .assumpsit  was  delivered 
to  the  defendant's  agent  in  London  after  post  time  on  Sa- 
turday, the  28th  April,  and  the  defendant^  who  lived  in 
Yorkshire,  pleaded  in  abatement  that  the  promises  con- 


If  an  affidavit 
(verifying  a  plea 
in  abatement 
which  refers 
to  the  declara- 
tion) is  sworn 
before  the  decla- 
ration is  deliver-  tained  in  the  declaration  were  made  jointly  with  one  James 

ed,  the  plaintiff 
may  treat  the 
plea  as  a  nullity 
and  sign  judg- 
ment. 

The  Court  set 
aside  the  judg- 
ment on  pay- 
ment of  costs,  on 
an  affidavit  by 
defendant's 
agent  in  town 
that  he  was  in- 
formed and  be- 
lieved there 
were  merits, 
there  being  cir- 
cumstances of  contrivance  in  the  delivery  of  the  declaration. 


Wilkinson.      The   afBdavit  of  verification  was   sworn  in 
Yorkshire  upon  the   17th  April,   on  which  ground  the 
plaintiff  treated   the  plea  as  a  nullity,  and  signed  judg- 
ment. 

Starkie  moved  for  a  rule  to  set  aside  the  judgment  for 
irregularity,  or  to  set  it  aside  on  an  affidavit  of  merits  which 
was  made  by  the  defendant's  London  agent,  who  swore 
that  he  had  been  informed  ami  believed  that  the  dcfen- 
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dant  had  a  good  defence  upon  the  merits.    He  cited  Lang  ^*ck.  of  PUas, 
y.  Comber  {a),  and  referred  to  the  dictum  of  Mr.  Justice 


Bay  ley  in  Baskett  v.  Barnard  (Ji)^  that  ^^  an  affidavit  to 
support  a  plea  in  abatement  may  be  made  before  deck-  Popplewell. 
ration/'  [Bayley,  J. — In  Bower  v.  Kemp  (c),  this  Court 
decided  that  such  an  affidavit  as  the  present  was  bad,  be- 
cause it  referred  to  a  declaration  not  then  in  existence. 
How  can  a  man  know  by  foreknowledge  what  the  decla- 
ration will  contain.  The  dictum  in  the  case  in  Maule  ^ 
Selwyn  was  the  opinion  of  a  single  Judge.]  The  four 
Judges  agreed  in  the  same  opinion  in  Lang  v.  Comber. 
At  all  events,  such  a  plea  ought  not  to  be  treated  as  a  nul- 
lity, and  the  plaintiff  had  no  right  to  sign  judgment. 

Bayley,  B. — I  tbmk  that  on  principle  and  common 
sense  the  affidavit  cannot  be  supported ;  but,  as  there  are 
conflicting  authorities,  you  may  take  a  rule  to  shew  cause. 

Rule  nisi  granted. 


Blackburne  shewed  cause. — Bower  v.  Kemp  decides  that 
a  plea  in  abatement  is  not  supported  by  an  affidavit  refer- 
ring to  the  declaration,  and  sworn  before  such  declaration 
is  delivered ;  and  it  also  shews  that  the  plaintiff  may  in 
such  case  treat  the  plea  as  a  nullity,  and  sign  judgment. 
As  to  the  other  part  of  the  application,  the  affidavit  of 
merits  is  insufficient,  as  it  is  not  sworn  by  the  defendant,  or 
€ven  his  attorney  or  attorney's  managing  clerk  (c/),  but 
merely  by  the  London  agent,  who  only  states  his  infor- 
mation and  belief,  without  stating  from  whom  he  had  re- 


(«)  4  East,  348.  {d)  Neesomv.  Whytock,3TwLnt. 

(6)  4  M.  &  S.  332.  403. 

(c)  1  G.&J.288. 
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Eicch.  of  Pleat,  ceived  such  inforination.     In  Bowers.  Kemp,  the  Court 

1832.  .  •      . 

^     held  that  an  affidavit  of  a  meritorious  defence  was  in- 

joHNsoN      sufficient. 

V. 
POPPLEWELL. 

Starkie^  in  support  of  his  rule. — In  principle  the  present 
case  is  not  distinguishable  from  Lang  v.  Comber.  In  that 
case  the  defendant  swore  the  affidavit  at  Liverpool  on  the 
day  the  declaration  was  delivered  in  town.  It  was  there- 
fore as  impossible  as  in  this  case  that  he  could  know  the 
contents  of  the  declaration.  The  Court  said,  that,  as  the 
defendant  might  have  had  very  good  reasons  for  believing 
that  whathedwore  must  accord  with  the  truth,  and,  as  the 
affidavit  did,  in  point  of  fact,  accord  with  the  truth,  they 
would  not  consider  the  plea  as  a  nullity,  but  would  leave 
the  plaintiff  to  his  indictment  for  perjury.  [Bayley^  B. — 
How  could  he  be  indicted  for  perjury  in  swearing  that  the 
promises  contained  in  the  bill,  if  any  such  were  made, 
were  joint,  when  no  bill  was  in  existence.]  Perhaps,  an 
indictment  might  be  framed  alleging,  that,  in  point  of  fact, 
the  promises  were  made  solely.  [Bayley^  B. — I  think 
not.  Perhaps  the  Court  would  give  time  for  filing  the 
affidavit  of  the  truth,  on  the  special  ground  that  the  party 
lived  at  a  great  distance,  and  that  the  declaration  was  filed 
so  as  to  prevent  the  putting  in  a  plea  of  non-joinder,  which 
may  be  and  often  is  an  honest  plea.  The  objection  to  this 
affidavit  is,  the  incongruity  of  swearing  as  to  promises  in 
the  bill,  when  at  that  time  no  promise  was  mentioned  in 
any  bill.  In  the  present  case,  you  do  not  shew  by  affidavit 
that  you  never  made  but  one  contract  with  the  plaintiff, 
and  that,  if  you  did  make  any  contract,  it  was  joint.]  The 
affidavit  is  the  same  in  effect  as  the  one  suggested,  and  is 
the  same  as  the  one  used  in  Lang  v.  Comber.  Here,  the  de- 
claration was  purposely  served  after  post  time  on  the  Satur- 
day night.  If  this  objection  is  to  prevail,  there  must  be 
one  law  on  this  subject  for  London  and  another  for^  the 
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country.    The  statute  of  Anne  (a)  only  requires  the  defen-  Exch.  of  PUat^ 
dant  to  prove  the  truth  by  affidavit,  or  to  shew  some  probable  ^  '  ^ 

matter  to  the  Court  to  induce  them  to  believe  that  the  plea       Johnson 
is  true.     In  this  case,  the  plaintiff  does  not  venture  to    popplewell. 
swear  that  the  promise  was  sole,  and  therefore  there  is 
quite  probable  matter  enough  within  the  statute  to  induce 
the  Court  to  believe  that  the  plea  is  true. 

Baylby,  B. — There  is  an  affidavit  of  merits  by  the  agent 
in  town ;  and,  as  he  takes  upon  himself  to  swear  that  he  be- 
lieves there  is  a  good  defence  upon  the  merits,  I  think 
that  the  defendant  should  be  let  in  to  try  the  cause  upon 
payment  of  costs,  especially  under  circumstances  of  con- 
trivance as  to  the  delivering  the  declaration. 

Upon  the  other  question,  I  am  of  opinion  that  the  judg- 
ment was  regularly  signed.  To  verify  such  a  plea,  you  must 
have  an  affidavit;  and,  if  there  is  not  a  proper  affidavit,  the 
plea  may  be  treated  as  a  nullity.  Now  the  affidavit  here  is 
similar  to  the  one  in  Bower  v.  Kemp^  as  it  refers  to  a  plea  in 
abatement,  which  alleges  that  the  promises  in  the  declara- 
tion were  entered  into  jointly  with  another  person,  and  it 
was  made  on  the  17th  Aprils  a  time  when  it  was  impossible 
to  connect  the  affidavit  with  any  bill ;  it  would  be  impossi- 
ble, therefore,  to  indict  a  defendant  on  an  affidavit  of  this 
nature,  if  false.  Lang  v.  Comber  has  been  considered  to 
be  at  variance  with  Bower  v.  Kemp.  In  that  case,  how- 
ever, a  bill  was  in  existence  on  tlie  day  when  the  affidavit 
was  sworn,  and  the  Court  was  thereby  relieved,  in  some 
measure,  of  the  incongruity  and  absurdity  of  an  affidavit 
as  to  the  contents  of  the  non-existing  declaration.  It  is 
possible  that  the  dictum  in  Baskett  v.  Barnard  may  be 
correct^  and  that  an  affidavit  sworn  before  declaration  may 
be  sufficient  if  it  do  not  refer  to  the  declaration,  but  mere- 
ly state  that  the  defendant  had  never  promised  or  con- 

(rt)  4  &  5  Anne,  c.  16,  s.  1 1. 
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Exch.  of  Pleat,  tracted  except  jointly ;  but  if  he  refer  to  a  particular  bill, 

^  ^  ^  '  ^  he  ties  himself  down  to  that  bill ;  and,  as  he  cannot  tell  by 

Johnson  foreknowledge  what  such  bill  will  contain,  an  affidavit  so 

PoppLEWBLL.  referring  is  bad,  according  to  principle  and  common  sense. 

Vauoham,  B. — This  case  is  distinguishable  from  Lang 
V.  Comber,  as  in  this  case  no  bill  existed  when  the  affida- 
vit was  sworn.  In  Lang  v.  Comber,  the  declaration  to 
which  the  plea  referred  was  in  existence  when  the  affida- 
vit was  sworn. 

Holland,  B. — I  think  that  Lang  v.  Comber  must  hare 
proceeded  on  the  distinction  alluded  to  by  my  learned 
Brothers.  I  cannot  see  how,  if  such  an  affidavit  were  false, 
the  deponent  could  be  indicted  for  perjury.  Such  an 
affidavit  might  be  made  before  the  action  was  brought, 
and  might  be  quite  extrajudicial. 

Rule  absolute,  on  payment  of  costs. 


Gleadow  and  Others,  Executors  of  Gleadow,  v.  Atkin 
and  Another,  Executors  of  Atkin. 

Debt,  on  a  com-  JLlEBT  on  bond,  entered  into  hy  Atkin,  the  testator,  and 
Smdrby  execu-  ^"^  Boyle,  Conditioned  for  the  payment  of  250/.  to  Glea- 
tor  of  obligee      dow,  the  testator. 

against  execu- 
tor of  obligor. 
Plea — that  the 

money  mentioned  in  the  condition  was  part  of  the  personal  estate  of  A,  B.,  deceased,  by  whom  it 
had  been  bequeathed  to  the  testator  of  the  plaintiff  and  the  testator  of  the  defendant,  and  the  sur- 
vivor of  them,  and  the  executors  and  administrators  of  such  survivor,  upon  trust  to  put  and  place 
the  same  out  at  interest,  upon  such  real  or  other  sufficient  security  as  they  might  approve  o^  and 
to  pay  the  interest,  &c.,  &c.;  that  the  tesutor  of  the  plaintiff  died,  leaving  the  testator  of  the  de- 
fendant surviving;  whereupon  the  said  personal  estate  of  J,  B,  vested  in  the  defendant's  testator, 
to  be  by  him  and  his  executors  and  administrators  applied  according  to  the  trusts  of  the  will  of  A, 
B. : — HeM,  on  general  demurrer,  that  the  plea  was  bad. 
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The  defendants  pleaded^  amongst  others^  the  following  EjccH,  o/puos, 
plea — Actio  non^  &c. ;  because  they  say,  that,  heretofore^ 
to  wity  on  the  14th  day  o(  August ^  1800,  at  the  county  of 
York  aforesaid,  one  Cuthbert  Thew  made  his  last  will  and 
testament  in  writing,  and  thereby  gave  and  bequeathed 
unto  the  said  Robert  Gleadow,  since  deceased,  and  the 
said  John  Atlrin,  and  the  survivor  of  them,  and  the  exe- 
cutors and  administrators  of  such  survivor,  all  and  singu- 
lar his  stock  and  implements  in  trade,  the  lease  of  his 
house,  his  ready  money,  bills,  bonds,  notes,  mortgages, 
and  other  securities  for  money,  debts  due  and  owing  to 
him,  and  all  other  his  personal  estate  and  effects  whatso- 
ever and  wheresoever  (except  his  household  furniture  to 
his  wife  for  life^  and  subject  to  the  payment  to  her  of  the 
sum  of  160/.);  upon  trust  (amongst  other  things)  that  they 
the  said  Robert  Gleadow  (since  deceased)  and  John  At- 
kin  (shice  deceased),  or  the  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor,  should  forth- 
with, or  as  soon  as  conveniently  might  be  after  his  de- 
cease, .  sell  and  dispose  of  such  part  of  his  personalty  as 
was  saleable,  and  collect  and  receive  all  his  debts  owing  to 
him,  and  the  money  arising  from  such  sale^  with  the  debts 
to  be  received*  the  amount  of  monies  owing  to  him  on  se- 
curities, with  the  ready  money  he  might  die  possessed  of, 
be  the  said  Cuthbert  Thew  willed  and  directed  that  his 
said  trustees,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  should  put  and  place  out 
at  interest,  on  real  or  other  sufficient  securities,  as  they 
should  approve  of,  and  pay  the  interest  thereof,  as  the 
same  should  accrue  and  be  received  by  them,  unto  his  said 
wife  or  her  assigns,  during  her  natural  hfe.  And  the 
said  Cuthbert  Thew  by  his  said  will  appointed  the  said 
Robert  Gleadow  (since  deceased),  and  the  said  John  Atkin 
(since  deceased),  executors  thereof.  And  the  said  de- 
fendants, executors  as  aforesaid,  further  say,  that  the  said 
Cuthbert  Thew^  afterwards,  to  wit,  on  the  1st  day  of  Oc- 
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^^\^A'2^^*  '^*^  ^"  ^^^  y®*^  aforesaid,  at  the  county  aforesaidj  died 

without  altering  or  revoking  his  said  will;  and  that  there* 
upon  the  said  Robert  Gleadow  (since  deceased)  and  the 
said  John  Aikin  (since  deceased)  took  upon  themselves  the 
execution  of  the  said  trusts  in  the  said  will  mentioned; 
and  that  the  said  wife  of  the  said  Cuthbert  Thew  is  still  in 
full  life,  to  wit>  at  the  county  aforesaid.  And  the  said 
defendants,  executors  as  aforesaid,  further  say,  that  the 
said  sum  of  money  in  the  said  condition  of  the  said  writ* 
ing  obligatory  mentioned,  was  part  of  the  personal  estate 
of  the  said  Cuthbert  Thew,  and  as  aforesaid  bequeathed 
to  the  said  Robert  Gleadow  (since  deceased)  and  the  said 
John  Atkin  (since  deceased),  and  the  survivor  of  them, 
and  the  executors  or  administrators  of  such  survivor,  to 
be  by  them  applied  according  to  the  trusts  of  the  said 
will,  and  was  not  the  proper  money  of  the  said  Robert 
Gleadow  (since  deceased);  and  that  the  said  writing  obli- 
gatory was  given  to  secure  the  payment  to  the  said  Robert 
Gleadow  (since  deceased),  as  such  trustee  as  aforesaid  of 
the  said  money  and  interest,  the  same  being  money  to  be 
applied  according  to  the  trust  specified  in  the  said  will  of 
the  said  Cuthbert  Thew.  And  the  said  defendants  fiir- 
ther  say,  that  the  said  Robert  Gleadow  m  the  said  writ- 
ing obligatory  mentioned,  afterwards,  to  wit,  on  the  17th 
day  of  September ^  1826,  at  the  county  aforesaid,  died, 
leaving  the  said  John  Atkin  (since  deceased)  him  surviv- 
ing;  whereupon  all  and  singular  the  said  personal  estate 
by  the  said  Cuthbert  Thew  bequeathed  as  aforesaid  to  the 
said  Robert  Gleadow  (since  deceased)  and  John  Atkin 
(since  deceased),  and  the  survivor  of  them,  and  the  execu- 
tors and  administrators  of  such  survivor,  became  and  was 
vested  in  the  said  John  Atkin  (since  deceased),  to  be  by 
him  and  his  executors  and  administrators  applied  accord^ 
ing  to  the  said  trusts  of  the  said  will  of  the  said  Cuthberl 
Thew;  and  this  &c.,  wherefore,  &c. 
General  demurrer  and  joinder. 
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Alexander  J  in  support  of  the  demurrer. — The  plea  af-   EjccH,  of  Pleas, 
fords  no  answer  to  the  action.     It  discloses  matters  of 
mere  parol;  and  they  cannot  vary  a  claim  under  seal.     A 
defeazance  must  be  by  matter  as  high  as  the  instrument 
to  be  defeated.    Therefore,  where,  in  debt  on  bond,  con- 
ditioned for  payment  of  ^0/.  on  a  certain  day,  the  defen- 
dant pleaded,  that,  before  the  day,  the  plaintiff,  on  ac- 
count of  a  trespass  committed  by  his  cattle  on  the  defen- 
dant's lands,  gave  him  a  further  day  of  payment,  the  plea 
was  held  bad  on  demurrer,  because  an  agreement  by  pa- 
rol cannot  dispense  with  a  deed.  Hayford  v.  Andrews  (a). 
That  rule  is  fixed  by  a  long  series  of  authorities,  and  can- 
not now  be  shaken.    Blemerhasset  v.  Pierson  (b) ;  Rogers 
V.  Payne  (c);    Roe  v.  Harrison  {d);    Mease  v.  Mease  (e); 
Uiller  V.  Holland{f)\  Davey  v. Prendergrass{g).     There 
is  no  objection  to  the  suit  on  the  ground  of  the  co-execu- 
torship  of  the  parties.     The  bond,  in  terms,  treats  them 
as  independent  parties,  and,  quoad  the  right  of  action 
which  it  gives,  they  lose  the  character  of  co-executors. 
Foster  v.  Allanson  (A).     But  it  will  be  argued,  on  the  part 
of  the  defendants,  that  the  plea  is  calculated  to  prevent 
circuity  of  action,  and  therefore  is  an  answer  to  the  decla- 
ration.    The  cases  upon  this  subject  are  collected  in  2 
Wms.  Sound.  149  a,  n.  2.     They  will,  however,  on  exami- 
nation, be  found  inapplicable.    The  true  principle  to  be  ap- 
plied to  the  present  question  is  found  in  Moore^  23,  pi.  80 ; 
ffiz.  that  a  cause  of  action  against  a  plaintiff  will  be  no  bar 
to  an  action  by  him  for  avoiding  circuity  of  action,  when 
the  recovery  in  both  actions  is  not  equal.  Now,  in  this  case, 
the  parties  are  not  on  an  equal  footing.     By  allowing  his 

(fl)  Cro.Eliz.697.  (c)  Cowp.47. 

(6)  3  Lev.  234.  (/)  3  T.  R.  690. 

(c)  2  Wil8.376.  (g)  6  B.  &  A.  187. 

id)  2T.  R.426.  (h)  2  T.  R.479. 
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Exeh.  ^  PUat,  co-executor  to  have  the  testator's  money  on  bis  mere  per- 
sonal security,  Glecuiow  became  liable  as  for  a  devasiavU; 
Wilkes  V.  Steward  (a);  Langsion  v.  Ollivani{b);  and,  upon 
Gleadovfa  death,  that  liability  devolved  upon  his  esecu* 
tors,  the  plaintiffs.  4  &  5  ff  .  ^  ilf.  c.  S4,  s.  12.  They  have, 
consequently,  a  right  to  recover  the  amount  of  the  bond 
debt,  in  order  to  insure  its  due  application,  pursuant  to 
Theto's  will,  and  so  protect  themselves  against  the  conse* 
quences  of  their  testator's  deeastaviU  Until  the  trust  is 
duly  performed,  they  are  liable  to  Theufs  widow,  and  this 
bond  is  their  only  indemnity.  But  the  defendants  are 
very  differently  circumstanced.  Their  testator  has  ac- 
tually had  the  money  in  question;  and  on  what  principle 
can  it  be  argued  that  he  is  now  also  entitled  to  the  secu- 
rity? The  bond  could  not,  at  law,  be  made  available  in 
the  hands  of  the  defendants,  for  they  cannot  sue  them- 
selves. Cheetham  v.  Ward  (c).  Theufs  estate  would,  there- 
fore, be  deprived  of  a  better  securitv,  if  the  bond  could 
not  be  enforced  by  the  plaintiffs.  In  all  the  cases  upon 
the  doctrine  of  circuity,  will  be  found  one  or  other  of 
the  following  ingredients — either  there  were  parol  liabi- 
lities and  parol  defences ;  or  covenants  by  deed,  defeating 
liabilities  by  deed;  or  between  parties  in  the  same  right, 
and  without  any  liabilities  to  third  persons ;  or  where  mu- 
tual rights  of  action  were  existing.  But  the  present  case 
is  without  any  one  of  those  ingredients.  The  liability  is 
by  deed;  there  is  no  covenant  by  deed  defeating  it;  the 
plaintiffs  are  liable  over  to  a  third  person;  and  the  defen- 
dants have  no  right  of  action  against  the  plaintiffs.  If  the 
doctrine  of  circuity  of  action  do  not  apply  to  this  case,  the 
plea  is  clearly  insufficient,  and  the  plaintiffs  are  entitled  to 
judgment. 


(a)  Coop.Rep.6;  2Cox  Rep.  1.  (6)  Coop.  Rep. 33. 

(c)  1  B.  &  P.  630. 
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Cresswell,  contrd. — The  argument  for  the  plaintiffs  pro-  £*<?*•  of  PUat, 
ceeds  on  the  assumption  that  the  estate  of  the  defendants' 
testator  is  insufficient  to  discharge  the  bond  debt.  There 
is  no  suggestion  to  that  effect  upon  this  record.  If  the  mo- 
ney had  been  lent  by  Atkin  in  Gleadow^s  life-time,  and 
Atkin  had  left  no  money  of  his  own  wherewith  to  satisfy 
the  debt,  it  might  have  perhaps  rendered  the  plaintiff's 
testator  liable;  but,  unless  there  were  a  devasiavii  in  his 
lifetime,  his  executors  are  not  liable.  [Bayleyt  B. — Is 
not  the  lending  to  a  person  who  has  no  right  to  borrow,  a 
misapplication?]  No  liability  would  arise  therefrom  until 
a  loss  happened.  But,  suppose  that  the  plaintiffs  were  to 
recover  in  this  action,  the  defendants  would  have  an  im- 
mediate right  to  recover  this  money  back  from  the  plain- 
tiffs. They  might  immediately  bring  an  action  for  so 
much  money  had  and  received  to  their  use;  for,  when 
Gleadow  died,  Aikin,  as  the  surviving  trustee,  was  entitled 
to  the  whole  sum.  There  is  nothing  to  shew  that  the  mo- 
ney in  question  had  ever  been  in  the  hands  of  Gleadow^ 
or  that  he  did  any  thing  more  than  allow  Atkin  to  hold 
what  he  had  received.  It  does  not  at  all  appear  that 
Gleadow  had  handed  over  this  money  to  Atkin;  and  there 
is  nothing  in  the  pleadings  to  shew  that  Gleadow  had  ever 
incurred  any  liability  whatsoever.  No  proceedings  could 
have  been  taken  against  Gleadow ,  for  allowing  the  money 
to  remain  in  Atkins  hands.  [Bayley,  B. — Would  not  a 
Court  of  Equity  have  said,  that  this  was  a  misapplication, 
and  have  insisted  on  the  money  being  laid  out  in  a  proper 
manner?  If  a  bill  had  been  filed  against  Gleadow^ s  exe- 
cutors and  Atkins  executors,  and  Atkins  estate  liad 
been  insolvent,  might  not  Gleadovfs  estate  have  been  lia- 
ble to  make  up  any  deficiency.  If  so,  have  not  Gleadow  s 
executors  an  interest  in  this  money  being  properly  applied ; 
and  have  they  not  a  right  to  protect  themselves  by  this 
security  ?  Is  not  their  liability  sufficient  to  give  them  a 
right  to  sue  upon  this  bond?]     There  would  be  no  such 
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Eich,  of  PUat,  liability,  unless  AtkitCs  estate  had  been  insolvent  at  the 
1832* 

time  of  Gleadow's  death.     That  does  not  appear  by  the 

pleadings;  and,  if  it  were  the  factj  it  ought  to  have  been 
replied.  This  plea  is  not  an  attempt  to  avoid  a  bond  by 
parol,  like  Davey  ▼.  Prendergrass ;  but  it  sets  up  as  a  de- 
fence, that  the  money  to  be  recovered  in  this  action  must 
immediately  come  back  to  the  defendants,  and  that  they 
could  recover  it  from  the  plaintiffs  in  another  action,  and  the 
law  makes  this  a  defence,  to  prevent  a  circuity  of  actions. 
Bishop  V.  Hayward(a),  Teague  v.  Hubbard  (6).  In  efiect, 
the  plea  admits  the  bond  and  avoids  it,  and  it  was  clearly 
competent  for  the  defendants  to  shew  on  their  plea  the 
real  nature  of  the  transaction,  so  as  to  avoid  the  bond. 
GrenvUle  v.  Aitkins  (c),  Paxton  v.  Papham  (d).  The  de- 
fendants do  not  contend  that  there  was  an  agreement  by 
parol  not  to  sue,  but  they  say  the  right  to  sue  is  gone>  and 
that,  under  the  will  of  Thew,  the  whole  interest,  upon  the 
death  of  Gleadow,  vested  in  Aikin.  In  Bottomley  v. 
Brooke^  cited  in  Winch  v.  Keeley  (^),  the  defendant  in 
an  action  of  debt  on  bond  pleaded  that  the  bond  was 
given  for  securing  100/.  lent  to  the  defendant  by  one  E. 
C,  and  was  given  to  the  plaintiff  in  trust  for  her,  and  that 
E.  C,  before  the  commencement  of  the  action,  was  in- 
debted to  the  defendant  in  more  money  than  the  amount 
of  the  bond;  and,  on  demurrer,  this  was  considered  a  good 
plea.  [Bayley,  B. — That  was  a  plea  of  set-off,  for  money 
due  from  the  cestui  que  use,  of  the  money  due  on  the  bond. 
Such  pleas  are,  I  believe,  frequently  pleaded  now.]  Rudge 
V.  Birch,  cited  in  the  same  case  {/),  is  to  the  same  eflfect. 
It  appears  from  this  class  of  cases,  that  it  is  a  good  plea 
to  shew  that  money  to  a  greater  amount  than  the  sum 
claimed  is  due  from  the  cestui  que  use  to  the  defendant;  and 

(fl)  9  East,  408.  372. 
{b)  8  B.  &  C.  345;  2  M.  &  R.         {d)  9  East,  408. 
69.  (e)  1  T.  R.  621. 

(c)  9  B.  &  C.  469;  4  M.  &  R.         (/)  Ibid.  622. 
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that  a  party  in  such  circumstances  is  not  bound  to  pay  the  ExcKoJ  pu<u, 
trustee.  The  loan  of  the  money  to  a  third  person  would  not 
be  a  devastavit,  and  it  can  make  no  difference  that  the  mo- 
ney is  lent  to  one  of  the  trustees.  [Bay ley,  B. — It  will  re- 
quire the  approbation  of  both  the  trustees.  Lord  Lynd* 
hurst,  C.  B. — It  is  clear,  that  in  a  Court  of  Equity  it  would 
be  held  a  misapplication.  A  Court  of  Equity  would  never 
allow  a  trustee  to  lend  to  himself.]  The  money  was  left 
in  the  hands  of  a  person  who  was  entitled  to  hold  it,  and 
it  does  not  appear  on  the  record  that  any  injury  arose  from 
its  being,  so  left. 

Alexander,  in  reply. — None  of  the  authorities  cited 
bear  upon  the  question,  because  none  of  them  negative 
the  liability  of  Gleadow  and  his  executors  as  for  a  devas- 
iavit.     That  single  point  is  sufficient  to  decide  the  case. 

Lord  Lyndhurst,  C.  B. — I  am  of  opinion  that  the 
plaintiff  is  entitled  to  recover.  The  direction  of  the  will 
is,  that  the  trustees  should  put  and  place  out  the  money 
at  interest  on  real  or  other  sufficient  security  as  they 
should  approve  of;  and  I  am  of  opinion  that  a  loan  by 
one  to  another  of  these  executors,  was  a  misappropriation 
of  the  fund,  and  an  improper  discharge  of  their  duty;  and 
that,  if  any  mischief  had  arisen  to  the  estate  of  the  de- 
ceased therefrom,  the  executors  would  be  liable.  If  the 
money  were  paid  over  to  Gleadow*s  executors,  and  were 
then  paid  back  to  Atkin's  executors,  as  the  representatives 
of  the  surviving  executor,  Gleadoto*s  estate  might,  per- 
haps, be  discharged;  but,  if  it  be  not  paid  over,  and  Atkiris 
estate  were  to  prove  insolvent,  Gleadoto*s  estate  would 
still  remain  liable  for  the  original  misapplication.  I  think, 
therefore,  that  the  plaintiffs  have  a  right  to  sue  on  this 
bond;  and  the  money,  when  received,  may  be  paid  back, 
so  that  the  estate  of  Gleadow  may  be  protected. 
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Ejcch.  of  PUat,      Bayley,  B. — I  am  of  the  same  opinion ;  and  I  cannot 

say  that  I  feel  any  difficulty  in  the  case,  though  I  agree 
that  we  cannot  travel  out  of  the  record.     The  bond  is  a 
common  bond,  in  which  Atkin,  one  of  the  executors  of 
Cuihberi  T/tew,  is  one  of  the  obligors,  and  Gleoihw,  the 
other  executor  of  TheWf  is  the  obligee.     Now,  the  plea  is, 
that  Cuthberi  Theto  made  his  will,  and  by  that  will  direct- 
ed his  executors  to  put  out  his  personal  estate  on  real  or 
other  securities,  as  ihey  should  approve  of,  and  to  pay  the 
interest  according  to  the  further  directions  of  the  will; 
and  then  the  plea  proceeds  to  state  that  the  money  men- 
tioned in  the  condition  of  the  bond  was  part  of  the  per- 
sonal estate  of  Theto,  and  that  Gleadoto  afterwards  died, 
and  Atkin  survived  him,  whereby  the  money  vested  in 
Atkin,  who  has  since  died.      Now,  what  authority  had 
Gleadouj  and  Atkin  over  this  personal  estate,  which  ori? 
ginally  belonged  to  Thew  ?    Why,  their  authority  was  to 
lay  it  out  on  sufficient  security  which  they  were  to  approve 
of.     I  entertain  a  very  clear  and  distinct  opinion,  that  one 
had  no  right  or  power  to  lend  it  to  the  other,  or  to  mix  it 
up  with  the  estate  of  one  of  themselves.     I  think  that  the 
effect  of  the  taking  the  bond  for  this  money  was,  that  the 
money  in  question  might  be  mixed  with  AtkirCs  own  mo- 
ney :  and  there  is  a  great  difference  between  mixing  and 
keeping  distinct  such  a  fund.     In  the  case  of  bankruptcy, 
if  such  a  fund  be  kept  distinct,  it  would  belong  to  the  trus- 
tees, and  not  pass  to  the  assignees.     In  case  of  death, 
it  would  belong  to  the  survivor  bodily,  if  kept  distinct; 
but  if  mixed,  the  survivor  might  have  to  come  in  pari 
passu  in  the  order  of  administration.     Now,  this  being  a 
misappropriation,  in  what  situation  do  the  executors  of 
Gleadow  stand?     It  seems  to  me  that  they  stand  in  the 
predicament  of  being  liable  until  the  money  is  laid  out  on 
real  and  sufficient  security ;  and  that  they  become  liable, 
and  remain  liable  to  the  persons  entitled  under  Thew's  will, 
for  not  so  lading  out  that  money:  and  I  think  that  on  a 
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bill  in  equity  against  the  executors  of  Gleadow  and  of  fi«A.  of  PUa$, 
Atkin,  the  estate  of  Gleadow  would  be  liable  to  make  good 
any  loss  on  such  money.     If  so,  have  not  the  executors  of 
Gleadow  a  right  to  sue  on  this  bond  to  protect  them- 
selves?    If  there  had  been  an  express  contract  for  the 
purpose  of  indemnifying  Gleadow,  it  is  clear  that  this  plea 
would  be  no  answer;  and  it  seems  to  me  that  the  instru- 
ment in  this  form  speaks  as  distinctly  as  an  express  con- 
tract    It  is  askedi  on  the  part  of  the  defendants^  what 
use  is  it  to  make  the  defendants  pay  this,  when  they  will 
have  a  right  to  receive  it  back  ?      I  think  that  one  great 
use  will  be,  to  separate  the  fund  from  the  present  estate 
oi  Atkin.      Then  the  persons  entitled  under  the  will  of 
Thew  will  have  a  right  to  lay  their  hands  upon  it,  and 
to  have  it  laid  out,  as  directed  by  the  will.     When  re- 
turned, it  will  be  the  duty  of  Atkiris  executors  to  keep 
it  distinct,  so  that  the  general  creditors  of  Atkin  shall  have 
no  right  upon  it.    The  payment  will  also  give  to  the  plain- 
tiffs the  opportunity  of  giving  notice  to  the  persons  enti- 
tled under  Thew*s  will,  to  apply  to  a  Court  of  Equity.     I 
am,  therefore,  of  opinion,  that  we  are  only  giving  to  the 
plaintiffs    the   protection  to  which  they  are  entitled,  by 
allowing  them  to  recover  on  this  bond. 

BoLLAND  and  Gurney,  Barons,  concurred. 

Judgment  for  the  plaintiffs. 
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Exch.  of  PUatt 
1832. 

'      ^  Capel  €?•  Child. 

A  bishop  iuued  ASSUMPSIT  for  money  had  and  received*    At  the  trial 

der  sTotfT  8^  ^^^^^  Lord  TenterdeHf  C.  J.,  at  the  Summer  Assizes,  18S1 » 

*^*^rin**aie'^  for  the  county  of  Hertford^  the  jury  found  a  verdict  f«r 

car  of  ^.  to  DO-  the  plaintiif,  with  5L  ISs.  damages,  subject  to  the  opinion 

wi^  a  stipend;  of  this  Court  upon  a  Special  case,  which  stated  as  follows >-^ 
AaHt  app«ired       The  plaintiff  b,  and  for  twenty  years  and  upwards  last 

to  the  bishop^  of  pn8t  ijj^g  been,  vicar  of  Wai/ard,  in  the  county  of  Herifard, 

ledge,  that  the  and  in  the  diocese  of  the  Bishop  of  London;  and  during  the 

ties  of  the  Ticar-  whole  period  of  his  incumbency,  the  vicarage-house  at  Wat- 

^hurdb^oHpf**  f^^  ^^®  ^'^  Ordinary  place  of  abode.     The  vicarage  is  a 

were  inade-  benefice  with  cure  of  souls.     There  is  only  one  church  be- 

quately  per- 
formed by  rea-  longing  to  the  benefice,  and  no  chapel.     The  population 

Ili^ui^^ce'f'*^*  exceeds  5,000,     On  the  12th  January,  1880,  a  requisiUon 

The  vicar  ap-  ^^8  issucd  by  the  Bishoo  of  London  to  the  plaintiflT,  in  the 

pointed  no  cu-  "^  *  *■ 

rate,  and  did  WOrds  following: — 
not  appeal  to  the 
archbishop.  The 

bishop,  after  "  Charles  James,  by  divine  permission.  Bishop  of  London, 

licensed  the  '  to  the  Honorable  and  Reverend  fVUUam  Capel,  clerk,  vi- 

derk  iii^urate  ^*'  ^^  ^^^  vicarage  and  parish  church  of  Watford,  in  the 

of  w.,  with  a  county  of  Hertford,  and  within  our  diocese  and  jurisdiction. 

stipend*     The  «»»,  •  /•  » 

▼icar  refused  to  Whereas,  It  appears  to  us  of  our  oum  knowledge,  that  the 

offi^ite':  upon  ecclesiastical  duties  of  the  said  vicarage  and  parish  church 

winch  the  bishop  ^f  Watford  are  inadequately  performed  by  reason  of  your 

date  or  summons  negligence;  we  do  therefore,  under  and  by  virtue  of  an 

to  shew  cause 

why  the  vicar  &ct  of  Parliament,  made  and  passed  in  the  57th  year  of 

Srsjend^  *'^^  "^^'gn  ^f  l^is  l^*e  Majesty  King  George  the  Third,  m- 

and  ultimately  titled,   *  An  act  to  Consolidate   and  amend  the  laws  re- 
proceeded  tosc-,  ..,  -,  gt   gt 

questration:  latmg  to   Spiritual  persons   holding  of  farms,    and    for 

requisiti'on  upon  enforcing  the  residence  of  spiritual  persons  on  their  be- 

which  the  whole 

of  the  proceed- 

ings  were  founded  was  in  the  nature  of  a  judgment,  and  Toid,  as  the  party  had  had  no  opportunity 

of  being  heard. 

Such  a  requisition  ought  to  state  particular  instances  of  negligence,  or  shew  how  the  incumbent 
was  negligent 

Per  Faughan  and  Bolland,  Barons,  the  50th  section  of  the  57  Geo,  3,  c.  99,  does  not  apply  to 
the  case  of  a  benefice  with  only  one  church  and  no  chapel. 
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nefices,  and  for  the  support  and  maintenance  of  stipen-  ^*^\^IJ'^^* 

diary  curates  in  England^*  monish  and  require  you  to  no-     v— ^.y^-^^ 

minate  to  us  a  fit  person,  with  a  stipend  of  not  less  than        Capel 

75/.  per  annumf  to  be  licensed  by  us  to  assist  in  perform-        Child. 

ing  the  ecclesiastical  duties  of  the  said  vicarage  and  parish 

church  of  fFatford;  further  monishing  you,  that,  if  you 

shall  neglect  or  omit  to  make  such  nomination  for  the  space 

of  three  months  after  this  requisition,  we  shall  proceed  to 

appoint  a  curate  according  to  the  tenor  of  the  said  act. 

Dated  the  12th  day  oi  January ^  in  the  year  of  our  Lord 

1830,  and  in  the  second  year  of  our  translation. 

John  Sheppardf  Deputy  Registrar." 

This  requisition  was  served  on  the  plaintiff  on  the  18th 
January t  1830;  it  was  not  founded  on  any  affidavit;  and 
there  being  no  file  in  the  Registry  of  the  Bishop's  Court  for 
the  reception  of  such  documents,  was,  in  the  same  manner 
as  other  documents  of  a  similar  description  are  usually  de- 
posited there,  deposited  in  the  said  registry  on  the  19th 
Janttary,  1830.  The  plaintiff  did  not  appoint  a  curate 
pursuant  to  this  requisition,  nor  appeal  to  the  archbishop 
of  the  province  to  which  the  said  bishop  belonged;  and  on 
the  2nd  day  of  July^  1830,  the  bishop  licensed  the  Rev. 
Arthur  Hubbard,  clerk,  to  the  office  of  stipendiary  curate  in 
Watford,  by  the  following  license: 

"  Charles  James,  by  divine  permission,  Bishop  of  London, 
to  our  beloved  in  Christ,  Arthur  Hubbard,  clerk^  B.  A., 
greeting;  We  do,  by  these  presents,  give,  and  grant  unto 
you,  in  whose  fidelity,  morals,  learning,  sound  doctrine, 
and  diligence,  we  do  fully  confide,  our  license  and  authori- 
ty to  perform  the  office  of  stipendiary  curate  in  the  parish 
church  of  Watford,  in  the  county  o{  Hertford,  within  our 
diocese  and  jurisdiction,  in  reading  the  common  prayers 
and  performing  other  ecclesiastical  duties  belonging  to 
the  said  office,  according  to  the  form  prescribed  in  the 
Book  of  Common  Prayer,  made  and  published  by  authority 
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Exeh.  oj  PUntt  of  Parliament,  and  the  canons  and  constitutions  in  that  be- 
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half  lawfully  established  and  promulged,  and  not  other- 
wise, or  in  any  other  manner,  you  having  first  before  us 
subscribed  the  articles,  taken  the  oaths,  and  made  and 
subscribed  the  declaration,  which  in  this  case  are  required 
by  law  to  be  subscribed,  made,  and  taken ;  and  we  do,  by 
these  presents,  assign  unto  you  the  yearly  stipend  of  151. 
per  annum,  to  be  paid  quarterly,  for  serving  the  said  cure; 
and  also  a  further  sum  of  15/.  per  annum,  in  lieu  of  a  house; 
and  we  direct  that  you  reside  in  the  parish.  In  witness 
whereof,  we  have  caused  our  seal,  which  we  use  in  this 
case,  to  be  hereto  affixed.  Dated  the  ^d  day  of  July,  in 
the  year  of  our  Lord  1830,  and  in  the  second  year  of  our 

translation.  ^^^^  Sheppard,  Deputy  RegUtrar." 

The  bishop  caused  a  copy  of  this  license  to  be  entered  in 
the  registry  of  the  diocese  of  London,  on  the  S5th  day  of 
August,  1830;  and  on  the  same  day  a  copy  was  transmit- 
ted by  the  registrar  of  the  diocese,  by  the  post,  to  the 
churchwardens  of  the  parish  of  Watford.  The  plaintiff 
refused  to  permit  Mr.  Hubbard,  who  has  been  ready  to  as- 
sist in  the  duty  since  he  was  licensed,  to  act  as  his  curate, 
though  Mr.  Hubbard  tendered  himself  for  that  purpose; 
and  no  part  of  the  duty  of  the  benefice  has  been  on  account 
of  such  refusal  performed  by  him.  On  the  2Snd  Fehrur 
ary,  1831,  the  bishop  of  London  issued  a  mandate  or  sum- 
mons to  the  plaintiff,  under  his  hand  and  private  seal, 
which,  after  reciting  the  monition  of  12th  day  of  January, 
1830,  and  license  above  set  forth,  concludes  as  follows: — 
"  And  whereas  it  hath  been  represented  unto  us,  that,  on 
the  2nd  day  o(  January  last  past,  the  sum  of  37/.  lOs.  was 
due  to  the  said  Arthur  Hubbard,  for  half  a  year's  stipend 
so  assigned  to  him  as  aforesaid;  and  moreover  that  the 
said  Arthur  Hubbard,  hath  made  due  application  to  and 
demand  on  you  for  payment  of  the  said  stipend  so  in  ar- 
rear ;  but  that  the  same  still  remains  unpaid;  and  that  a  dif- 
ference hath  arisen  between  you  and  the  said  Arthur  Hub- 
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bardf  touching  the  said  stipend  or  allowance,  or  the  pay-  ^-^ch.  of  Pleas, 
ment  thereof.     Now,  we  do  therefore,  under  and  by  virtue  -> 

of  the  before-mentioned  act  of  Parliament,  require  you  by  Capel 
these  presents  to  appear  before  us  at  London  Houses  St.  cuild. 
Jameses  Square,  in  the  parish  of  St,  James,  Westminster, 
in  the  county  of  Middlesex,  within  our  diocese,  on  Tues- 
day, the  1  st  day  of  March  next  ensuing,  at  II  of  the 
clock  in  the  forenoon  of  the  same  day,  then  and  there  to 
shew  cause,  if  you  know  or  have  any,  why  the  said  stipend 
so  in  arrear  as  aforesaid  should  not  be  paid  and  satisfied, 
and  to  hear  and  receive  our  determination  in  the  premises. 
And  we  do  hereby  further  intimate  to  you,  that,  if  you  do 
not  appear  at  the  time  and  place  above-mentioned,  or,  ap- 
pearing, do  not  shew  good  and  sufficient  cause,  as  afore- 
said, we  shall  proceed  as  by  the  said  act  we  are  empower- 
ed. Given  at  London,  the  22nd  day  o{  February,  in  the 
year  of  our  Lord,  1831,  and  in  the  third  year  of  our  trans- 

"  John  Sheppard,  Deputy  Registrar.'* 

A  duplicate  of  this  mandate  or  summons  was  duly 
served  on  the  plaintiff,  who  did  not  attend  the  bishop  pur- 
suant thereto;  and,  on  the  4th  day  of  March^  the  bishop 
issued  a  monition,  under  his  hand  and  seal,  to  the  plaintiff'; 
which,  after  reciting  the  said  monition  of  the  12th  January, 
1830,  and  the  licence  above  set  forth,  concludes  as  follows : 

"  And,  whereas  a  difference  having  arisen  between  you 
and  the  said  Arthur  Hubbard  touching  the  said  stipend 
or  allowance,  or  the  payment  thereof,  we  did,  on  or  about 
the  22nd  day  of  February  now  last  past,  issue  our  order 
or  mandate,  requiring  you  to  appear  before  us,  at  London 
House,  St.  James's  Square,  in  the  parish  of  St.  James, 
Westminster,  in  the  county  of  Middlesex,  within  our  dio- 
cese, on  Tuesday,  the  1st  day  of  this  present  month  of 
March,  at  1 1  of  the  clock  in  the  forenoon,  to  hear  and  re- 
ceive our  determination  in  the  premises.     And  intimating, 

VOL.  If.  Q  Q 
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Ejcck.  qf  Pieasf  that,  if  you  dill  not  appear,  or,  appearing,  did  not  shew 
v^..^^^.^  good  and  sufficient  cause  why  the  said  stipend  so  in  arrear 
Capel  ag  aforesaid  should  not  be  paid  and  satisfied :  we  should 
Child.  proceed  as  by  the  said  act  we  were  empowered.  And 
whereas  you  did  wilfully  neglect  or  refuse  to  attend  at  the 
said  time  and  place,  and  we  did,  notwithstanding  your  ab- 
sence, hear  the  complaint  of  the  said  Arthur  Hubbard, 
touching  the  said  stipend  or  allowance,  and  the  ncm-pay- 
ment  thereof;  and  did  thereupon  determine,  that  the  sum 
of  371.  lOs.,  being  the  amount  of  stipend  so  in  arrear  as 
aforesaid,  was  justly  due  and  owing  to  the  said  Arthur 
Hubbard;  and  that  you,  without  lawful  cause^  wilfully 
neglected  or  refused  to  pay  the  same.  Now  we  do  there- 
fore, under  and  by  virtue  of  the  before-mentioned  act  of 
parliament,  monish  and  direct  you  the  said  William  Ca- 
pel to  pay  and  satisfy  the  said  Arthur  Hubbard  the  afore- 
said sum  of  37/.  lOdT.  due  to  him  aforesaid.  And  we  do 
further  monish  and  direct  you  hereafter  to  pay  and  dis- 
charge such  stipend  quarterly,  and  also  the  said  sum  of 
15/.  yearly,  as  the  same  becomes  due  by  virtue  of  our 
license  as  aforesaid;  and  to  make  a  return  to  this  our 
monition,  into  our  registry,  situate  in  Godliman  Street, 
Doctors*  Commons,  London,  within  thirty  days  from  the 
service  thereof,  pursuant  to  the  said  act  of  Parliament. 
Given,  at  London,  the  4th  day  of  March,  in  the  year  of 
our  Lord,  1831,  and  in  the  third  year  of  our  translation. 

"  John  Sheppard,  Deputy  Registrar." 

This  last-mentioned  monition  was  served  on  the  plain- 
tiff on  the  9th  March,  1831 ;  and,  on  the6th^/?rt7, 1831,  the 
plaintiff,  by  his  proctor,  duly  made  and  filed  in  the  registry 
of  the  Bishop's  Court  the  following  return  thereto: 

*'  In  the  Consistory  Court  of  London. —  Watford  Vicar- 
age.—On  the  6th  day  of  April,  1831,  before  the  Wor- 
shipful John  Daubeny,  Doctor  of  Laws  and  Surrogate,  in 
his  chambers  in  Doctors'  Commons,  London,  present — On 
winch  day,  F.  //.  Dyke,   the  proctor  for  the  Honourable 
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and  Reverend  William  Robert  Capelj  the  vicar  of  the  s^ch.  of  Picas, 
vicarage  and  parish  chttrch  of  Watford^  in  the  connty  of  ^ 

Hertford,  and  diocese  of  Londony  and  by  way  of  return         Capel 
to  the  monition  bearing  date  the  4th  day  of  March  last.         Child. 
and  served  on  his  said  party  on  the  9th  day  of  the  said 
month,  monishing  him  to  pay  and  satisfy  the  reverend 
Arthur  Hubbard,  clerk,  the  sum  of  37/.  10*.,  alleged  to 
be  due  to  him  for  half  a  year's  stipend  of  75/.  per  annum; 
and  in  future  to  pay  and  discharge  such  stipend  quarterly, 
and  also  the  sum  of  15/.  yearly,  as  the  same  becomes  due; 
and  thereafter  to  pay  and  discharge  such  stipend  quar- 
terly, and  also  the  said  sum  of  15/.  yearly,  as  the  same 
becomes  due;  alleged  that  on  the  l^th  day  of  January, 
1830,  the  Lord  Bishop  of  London  issued  a  monition  un- 
der his  hand  and  seal,  directed  to  the   said  Honourable 
and  Reverend  William  Robert  Capel,  wherein  it  is  alleged 
that  it  appeared  to  his  lordship's  own  knowledge,  that  the 
ecclesiastical  duties  of  the  said  vicarage  and  parish  church 
of  Watford,  were  inadequately  performed  by  reason  of 
the  negligence  of  the  said  Honourable  and  Reverend  Wil- 
Uam  Robert  Capel;  and  he  was  thereby,  as  asserted,  un- 
der and  by  virtue  of  an  act  of  Parliament  made  and  passed 
in  the  fifty-seventh  year  of  the  reign  of  his  late  Majesty 
King  George  the  Third,  intitled  '  An  Act  to  consolidate 
and  amend  the  laws  relating  to  spiritual  persons  holding 
of  farms,  and  for  enforcing  the  residence  of  spiritual  per- 
aons  on  their  benefices,  and  for  the  support  and  main- 
tenance of  stipendiary  curates  in  England,'   monished  and 
required  to  nominate  a  fit  person,  with  a  stipend  of  not 
lesa  than  75/.  per  annum,  to  be  licensed  by  him  the  said 
Lord  Bishop,  to  assist  in  performing  the  ecclesiastical  du- 
ties of  the  said   vicarage  and  parish  church ;  and  that  if 
he  should  neglect  or  omit  to  make  such  nomination  for  the 
space  of  three  montlis  after  being  so  required,  the  said 
bishop  would  proceed  to  appoint  a  curate   according  to 
the  tenor  of  the  said  act;  and  the  said  F.  H.  Dyke  de- 
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Ej^ch.  of  Pleas,  nied  that  the  ecclesiastical  duties  of  the  said  vicarage  and 
1832- 

^     parish  church  ever  were  inadequately  performed,  or  that 

Capel  the  said  Honourable  and  Reverend  William  Robert  Capel 
Child.  was  negligent  in  the  performance  thereof;  but,  on  the 
contrary,  he  alleged,  that,  ever  since  the  induction  of  the 
said  Honourable  and  Reverend  William  Robert  Capel  to 
the  said  vicarage  and  parish  church,  to  wit,  in  the  year 
1799,  he  the  said  Honourable  and  Reverend  William  Ro» 
bert  Capel  hath  been  resident  on  his  said  benefice,  and 
has  performed  the  ecclesiastical  duties  of  the  said  parish 
regularly  and  properly;  and  the  said  JP.  H,  Dyke  further 
alleged,  that,  by  the  50th  section  of  the  said  act  of  Par- 
liament, it  is  enacted,  tliat  the  requisition  thereby  directed 
to  issue,  in  case  of  the  inadequate  performance  of  eccle- 
siastical duties,  should  be  forthwith  filed  by  the  bishop 
in  the  registry  of  his  court;  and  he  alleged'that  the  afore- 
said requisition  was  not  filed  in  the  registry  of  the  said 
lord  bishop's  court,  as  directed  by  the  said  act  of  Par- 
liament; and  that  the  said  F.  H.  Dyke,  being  desir- 
ous of  ascertaining  on  behalf  of  his  said  party,  whether 
any  such  requisition  had  been  filed  as  so  directed,  shortly 
after  the  said  requisition  was  served  on  his  said  party, 
made  inquiries,  and  from  time  to  time  continued  to  make 
inquiries  in  the  said  registry  for  that  purpose ;  and  was 
on  all  such  occasions  informed,  that  no  such  document  had 
been  filed  in  the  said  registry  until  the  2nd  day  of  Decem- 
ber last,  when  he  was  informed  for  the  first  time  that  the 
said  requisition  had  been  filed;  and  the  said  F.  H,  Dyke 
further  alleged,  that,  on  the  5th  day  of  July  last,  he  the 
said  F.  H.  Dyke  entered  a  caveat  in  the  registry  of  the 
said  diocese  of  London^  against  any  license  being  regis- 
tered, appointing  a  stipendiary  curate  for  the  said  parish 
of  Watford,  yet  that,  notwithstanding  the  said  caveat^  and 
without  any  notice  being  given  to  him  or  his  said  party,  a 
license  bearing  date  the  2nd  day  of  July  last,  under  the 
hand  and  seal  of  the  said  bishop,   was  on  or  about  the 
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25tb  day  of  August  following  received  at  the  said  regi:stryy  ExcH.  of  Pleas, 
and  which  purported  to  appoint  the  said  Reverend  Arthur  v_f^_-/ 
Hubbard,  clerk,  master  of  arts,  to  the  office  of  stipendiary  Capel 
curate  in  the  said  parish  church,  and  to  assign  to  him  the  cculd 
yearly  stipend  of  75/.  per  annumy  to  be  paid  quarterly,  by 
the  said  Honourable  and  Revered  William  Robert  Capel; 
and  also  the  further  sum  of  15/.  per  annum,  in  lieu  of  a 
house;  and  the  said  F.  H,  Dyke  submitted  that  the  said 
lord  bishop  is  not  by  the  said  act  of  Parliament  autho- 
rized to  assign  to  the  said  Reverend  Arthur  Hubbard  any 
sum  of  money  in  lieu  of  a  house,  he  the  said  Honourable 
and  Reverend  William  Robert  Capel  being  resident  at  the 
vicarage  house  of  the  said  parish;  and  the  said  F,  //. 
Dyke  further  alleged,  that,  by  the  70th  section  of  the 
aforesaid  act  of  Parliament,  it  is  enacted,  that  every  bishop 
who  shall  grant  or  revoke  any  license  to  any  curate  under 
this  act  sliall  and  he  is  hereby  required  to  cause  a  copy  of 
such  4icense  or  revocation  to  be  entered  in  the  registry  of 
the  diocese  within  which  the  benefice  in  respect  whereof 
any  such  license  should  be  granted  or  revocation  made 
shall  be  locally  situate;  and  an  alphabetical  list  of  such 
licenses  and  revocations  shall  be  made  out  by  the  registrar 
of  each  diocese,  and  entered  in  a  book  and  kept  for  the 
inspection  of  all  persons  upon  payment  of  the  sum  of  three 
shillings  and  no  more ;  and  a  copy  of  every  such  license 
or  revocation,  with  respect  to  any  benefice,  shall  be  trans- 
mitted by  the  said  registrar  to  the  churchwardens  or  cha- 
pelwardens  of  the  parish,  township,  and  place,  to  which 
the  same  relates,  within  one  month  after  the  grant  or  re- 
vocation thereof.  And  the  said  F.  H.  Dyke  further  al- 
leged, that  a  copy  of  the  said  license  was  not  registered  in 
the  registry  of  the  said  Lord  Bishop  o{  London,  until  on  or 
about  the  aforesaid  25th  day  of  August,  although  the  same 
now  appears  in  the  register-book  as  having  been  registered 
on  the  2nd  day  oiJuly;  and  that  no  copy  of  the  said  license 
was  transmitted  or  received  at  IVatJord  by  the  church- 
wardens of  the  said  parish,  till  the  28th  day  of  the  said 
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Etch,  rf  Pleat,  month  of  August.  And  the  said  F.  H.  Dyke  further  ai- 
.  ^  •  ^  legedy  that  the  said  Reverend  Arthur  Hubbard  has  not, 
Capel  since  his  appointment,  performed  any  duty  in  the  said 
Cbild.  parish  or  parish  church,  nor  was  it  requisite  or  necessary 
that  he  should  do  so,  by  reason  that  the  said  Honourable 
and  Reverend  fFiUiam  Robert  Capet,  as  well  before  the 
issuing  of  such  license  as  subsequent  thereto,  has  himself 
regularly  and  properly  performed  the  ecclesiastical  duties 
of  the  said  parish  and  parish  church,  as  vicar  thereof. 
And  the  said  F.  H.  Dyke  submitted  to  the  law  and  judg- 
ment of  the  Court,  that,  by  reason  of  the  premises,  the 
said  monition  has  been  improperly  issued ;  and  he  prayed 
the  Worshipful  the  Judge  of  this  Court,  to  pronounce 
this  the  return  of  his  said  party  thereto  to  be  sufiicient, 
and  to  dismiss  the  said  Honourable  and  Reverend  Wil- 
Ham  Robert  Capel  from  the  said  monition,  and  all  further 
observance  of  justice  therein/' 

On  the  l^th  April,  1831,  the  following  order  was  isstied 
by  the  bishop,  under  his  hand  and  seal,  to  the  plaintiff: 

''  Charles  James,  by  divine  permission.  Bishop  of  Z«oiic/aii, 
to  the  Honourable  and  Reverend  WilUam,  otherwise  Wil- 
liam Robert^  Capel,  clerk,  vicar  of  the  vicarage  and  pariah 
church  of  Watford,  in  the  county  of  Hertford,  and  within 
our  diocese  and  jurisdiction.  Whereas  by  our  monition, 
given  under  our  hand  and  episcopal  seal,  bearing  date  the 
4th  day  of  March,  last  past,  we  did,  under  and  by  vir- 
tue of  an  act  of  Parliament  made  and  passed  in  the  57ih 
year  of  the  reign  of  his  late  Majesty  King  George  the 
Third,  intituled  '  An  act  to  consolidate  and  amend  the  laws 
relating  to  spiritual  persons  holding  of  farms,  and  for  en- 
forcing the  residence  of  spiritual  persons  on  their  bene- 
fices, and  for  the  support  and  maintainance  of  stipendiary 
curates  in  England,*  monish  and  direct  you,  the  said  Wil' 
Ham,  otherwise  William  Robert,  Capel,  to  pay  and  satisfy 
the  Reverend  Arthur  Habbard,  clerk,  the  sumof  37/.  10*. 
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being  the  amount  of  half  a  years  stipend,  assigned  to  him  Exch,  of  PUas, 
by  our  license  in  such  monition  mentioned,  and  due  to  ^ 

him  on  the  2nd  day  of  January  last,  by  virtue  of  our  said  li-        Capel 
cense;  and  thereafter  to  pay  and  discharge  such  stipend        child. 
quarterly;  and  also  the  further  sum  of  15/.  yearly,  assigned 
to  the  said  Arthur  Hubbard  in  lieu  of  a  house,  by  our  said 
license,  as  the  same  becomes  due;  and  we  by  such  moni- 
tion required  you  to  make  a  return  to  the  same,  within  thir- 
ty days  from  the  service  thereof,  pursuant  to  the  said  act 
of  Parliament.     And  whereas  the  said  monition  was  duly 
served  upon  you  on  the  9th  day  of  the   said  month  of 
March.     And  whereas  a  certain  paper  writing,  purporting 
to  be  a  return  to  our  said  monition,  has  been  made  on  be* 
half  of  you,  the  said  William^  otherwise  William  Robert ^ 
Capel:    And  whereas  such  paper  writing  does  not  state 
such  reasons  as  are  deemed  satisfactory  by  us  for  the  non- 
payment of  the  said  stipend.     And  whereas  you  the  said 
WiUiamy  otherwise  fVilliam  Robert,  Capel,  have  not  yet 
paid  and  satisfied  the  said  Arthur  Hubbard  the  said  sum  of 
87/.  10^.,  as  monished  and  directed  by  our  said  monition; 
but  that  the  same  still  remains  due  and  owing  from  you 
to  the  said  Arthur  Hubbard;  whereby  it  appears  to  us  that 
you  the  said  William,  otherwise  William  Robert,  Capel, 
in  defiance  of  our  said  monition,  have  wilfully  neglected 
or  refused  and  do  continue  to  neglect  or  refuse  to  pay  the 
same.     Now  we  do  hereby,  under  and  by  virtue  of  the  be- 
fore-mentioned act  of  Parliament,  order  and  require  you 
the  said   William,  otherwise   William  Robert,  Capel,  to 
pay  and  satisfy  the  said  Arthur  Hubbard,  wilhin  thirty 
days  after  this  our  order,  or  a  copy  thereof,  shall  have  been 
delivered  or  left  in  the  manner  required  by  the  said  act 
of  Parliament,  the  aforesaid  sum  of  37/.  \0s,  due  to  him 
the  said  Arthur  Hubbard  by  virtue  of  the  above-mention- 
ed license;  and  hereafter  to  pay  and  discharge  such  sti* 
pend  quarterly,  as  the  same  becomes  due,  as  also  the  said 
sum  of  15/.  yearly,  assigned  to  the  said  Arthur  Hubbard, 
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Exeh.  of  Pkasf  in  lieu  of  a  house  by  our  said  license,  as  the  same  becomes 

1832. 

-^     clue  as  aforesaid,  in  pain  of  the  further  proceedings  direct- 

Capel        cd  by  the  said  act.     Given  at  London,  the  12th  day  of 
Child.        April,  in  the  year  of  our  Lord  1831 ;  and  in  the  third  year  of 
our  translation.       ,,  ^^^^  Sheppard,  Deputy  Register." 

The  said  last-mentioned  order  was  served  on  the  plain- 
tiff on  the  15th  of  April,  .1831 ;  the  plaintiff  did  not  obey 
the  same;  and  on  the  16th  May,  1831,  the  bishop  issued 
a  sequestration  under  his  hand  and  seal,  whereby  he  se- 
questered the  profits  of  tlie  said  vicarage  of  Watford,  and 
appointed  the  defendants  to  be  the  sequestrators.  The 
following  is  a  copy  of  such  sequestration. 

"  Charles  James,  by  divine  permission,  Bishop  o{ London, 
To  our  beloved  in  Christy  James  Child  and  John  Bruton, 
jointly  and  severally,  greeting:  Whereas,  we  have  lately 
issued  our  monition  under  our  hand  and  episcopal  seal  in 
the  words  following,  to  wit,  Charles  JameSy  by  divine  per- 
mission, Bishop  of  London,  to  the  Honorable  and  Reve- 
rend William  Capel,  clerk,  vicar  of  the  vicarage  and  pa- 
rish church  of  Watford,  in  the  county  of  Hertford,  and 
within  our  diocese  and  jurisdiction.  Whereas,  we  did,  on 
or  about  the  12th  day  o{  January,  in  the  year  of  our  Lord 
1830,  issue  our  monition  (here  the  monition  is  set  forth 
verbatim)  which  monition  was  personally  served  on  the 
said  William,  otherwise  William  Robert,  Capel,  on  the  9th 
day  of  March  last:  And  whereas  no  satisfactory  return 
was  made  to  the  said  monition.  And  thereupon,  to  wit, 
on  the  12th  day  of  April  last,  an  order  also  issued  un- 
der our  hand  and  episcopal  seal  in  the  words  following, 
to  wit,  (here  the  order  is  set  forth  verbatim),  which  order 
was  also  personally  served  on  the  said  William,  otherwise 
William  Robert,  Capel,  on  the  15th  day  of  the  said  month 
of  April:  And  whereas  it  is  represented  to  us  that  such 
order   has  not  been    complied  with,   and   that  the  said 
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William^  otherwise  William  Robert,  Capel,  hath  not  yet  E^ch,  of  pum, 
paid  and  satisfied  the  said  Arthur  Hubbard  the  aforesaid  -> 

sum  of  37/.  10s. f  as  monished  and  directed  by  our  said  moni-        Capel 
tion  and  order^  but  that  the  same  still  remains  due  and        child. 
owing  from  the  said  William  Capel.     We  therefore,  the 
bishop  aforesaid,  by  virtue  of  the  before-mentioned  act  of 
Parliament,  have  sequestered  all  and  singular  the  fruits, 
tithes,  and  profits,  and  other  ecclesiastical  emoluments  of 
the  said  vicarage  and  parish  church  of  Watford^  in  the 
county  of  Hertford  aforesaid,  and  within  our  diocese  and 
jurisdiction  o( London,  and  to  the  aforesaid  fFilliam,  other- 
wise William  Robert  Capel,  the  vicar  thereof,  belonging 
or  in  anywise  appertaining,  and  do  sequester  the  same  by 
these  presents,  and  injoin  you  to  publish   or  cause  to  be 
published  this  our  sequestration  so  by  us  interposed  to  all 
and  singular  that  are  interested  therein  on  such  days  and  at 
such  places  as  are  proper  and  convenient  in  that  behalf: 
and  also  ask  for,  collect,  levy,  and  receive  all  and  singular 
the  said  suits,  tithes,  profits,  and  other  ecclesiastical  emolu- 
ments whatsoever  of  the  said   vicarage  and  parish  church 
of  Watford  aforesaid,  and  to  the  said  William,  otherwise 

William  Robert,  Capel,  the  vicar  thereof,  belonging,  or  in 
anywise  appertaining;  and  the  same  so  collected,  levied, 
and  received,  to  expose  to  sale,  and  sell  for  a  sufficient 
price;  and  with  the  same  so  collected,  levied,  and  receiv- 
ed, to  pay  the  said  Arthur  Hubbard,  as  curate  of  the  said 
parish,  the  sum  of  37/.  10^.,  for  half  a  year's  stipend,  as- 
signed to  him  by  our  license  as  aforesaid,  and  now  due, 
with  all  your  costs,  charges,  and  expenses,  incurred,  or  to 
be  incurred,  in  relation  to  this  our  sequestration^  or  any 
proceedings  incident  thereto.  And  we  do  hereby  direct 
you  to  render  a  true  and  faithful  account  of  the  residue 
of  what  you  shall  have  so  collected,  levied,  and  received, 
to  us,  or  to  our  vicar  general,  his  surrogate,  or  some  other 
competent  Judge  in  this  behalf,  when  you  shall  be  duly 
required  so  to  do;  and  to  do  and  discharge  all  other  things 
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Hjrch.  of  Pleas,  necdful  and  necessary  in  that  behalf.     And  we  do  commit 
1832 

^     and  grant  unto  you,  the  said  James  Child  and  John  Bru^ 

capkl        iofii  jointly  and  severally,  our  power  and  authority  by  these 

ChIlo.        presents,  until  we  shall  think  fit  to  relax  the  same.     In 

testimony  whereof,  we  have  caused  the  seal  of  our  vicar 

general,  which  we  use  in  this  behalf,  to  be  affixed  to  these 

presents.     Dated,  at  London,  the  16th  day  of  May,  in  the 

year  of  our  Lord  1831,  and  in  the  thirdly  ear  of  oar  ^rans- 

"  C.  J.  (l.  s.)  London. 

"  John  Sheppard,  Deputy  Registrar/' 

On  the  11th  June,  1831,  the  defendants,  as  sequestra- 
tors, demanded  and  received  from  the  executors  of  one 
Robert  Clutterbuci,  deceased,  the  sum  of  5/.  13^.,  being 
the  amount  of  certain  fees  due  to  the  said  plaintiff,  as  vi- 
car of  the  said  parish  of  Watford,  on  the  interment  of  the 
said  Robert  Clutterbuck  in  the  church-yard  of  the  said 
parish,  and  gave  the  following  receipt,  in  writing,  for  tfie 
same. 

^'Received,  the  11th  June,  1831,  of  the  executors  of 
the  late  Robert  Clutterbuci,  Esq.,  the  sum  of  5L  ISt.,  for 
the  burial  dues  on  account  of  the  Honorable  and  Reve- 
rend William  Capel,  as  directed  by  the  Lord  Bishop  of 
London f  under  the  sequestration  by  us, 

James  Child^  «  ^    ^       » 

y  Sequestrators. 

John  Bruton) 

The  plaintiff,  subsequently,  and  before  this  action  was 
brought,  required  the  defendants  to  pay  the  said  sura  of 
5L  \3s.  to  him,  which  they  refused  to  do. 


T  he   questions  for  the  opinion  of  the  Court 
First,  whether  the  bishop,  under  the  circumstances  be- 
fore stated,  had  any  authority  by  virtue  of  the  act  of  57 
Geo,  3,  c.  99,  to  appoint  a  curate? 


1 

n 
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Secondly f  supposing  him  to  have  such  authority,  whe-  ^^^^  </  ^^^^f 
ther  the  license  granted  to  Mr.  Hubbard^  dated  2nd  July^  ^ 

1830,  was  a  valid  appointment  of  him  as  curate,  under  the        Capbl 
provision  of  the  said  act  ?  Child. 

Third,  whether  the  bishop  was  authorized  by  the  said 
act  to  enforce  the  payment  of  the  stipend  appointed  to  Mr. 
Hubbard,  by  monition  and  sequestration  ? 

Fourth,  whether  the  proceedings  of  the  bishop  were  not 
void  from  irregularity? 

The  case  was  argued  in  this  term  by  Turner,  for  the 
plaintiff,  and  Plait  for  the  defendants ;  and  afterwards  by 
the  King's  Advocate  for  the  plaintiff,  and  by  Dr.  Dodgson 
for  the  defendants. 

The  Court  delivered  their  judgments  at  great  length, 
and  commented  upon  all  the  arguments  used  by  counsel: 
it  is  therefore  deemed  proper  to  abstain  from  stating  the 
arguments  in  detail. 

Lord  Lyndhurst,  C.  B. — We  were  extremely  desirous^ 
in  consequence  of  the  importance  of  this  question,  of  having 
it  argued  in  such  a  manner  as  to  have  every  possible  light 
thrown  on  it  that  the  nature  of  the  subject  would  admit 
of.  It  certainly  has,  both  on  the  former  and  present  oc- 
casion, been  very  satisfactorily  argued ;  but,  I  confess,  no- 
thing that  I  have  heard  in  the  course  of  either  the  former 
or  present  argument,  has  altered  the  opinion  I  originally 
entertained  with  respect  to  the  question.  There  is  an  au- 
thority given  by  the  net  of  Parliament  for  a  monition; 
and  the  question  is,  whether  that  authority,  within  the 
meaning  and  spirit  of  the  act  of  ParUament,  has  been  pro- 
perly pursued.  I  am  of  opinion  that  it  has  not.  It  is  un- 
necessary for  me  to  read  the  50th  section  of  the  57  Geo.  3, 
out  of  which  this  question  arises.  But  I  will  in  the  first  in- 
stance say,  I  do  not  found  my  opinion  on  the  construction 
of  that  clause,  as  to  the  question,  whether  it  is  confined  to 
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Exch,  of  Pleat,  benefices  having  a  plurality  of  churches  and  chapels;  or, 
^  whether  it  extends  also  to  benefices  having  only  one.  I 
Capel  do  not  think  it  necessary  to  give  any  opinion  on  the  con- 
Guild.  struction  of  the  clause  with  respect  to  that  point:  the 
judgment  I  have  formed  proceeds  entirely  on  a  different 
ground.  I  have  said  that  there  is  an  authority  given  to 
the  bishop  by  the  50th  section  of  this  act  of  Parliament, 
and  that  authority  so  given  must  be  strictly  pursued. 
The  authority  is,  to  decide  upon  affidavit,  or  upon  his  own 
knowledge,  whether  or  not  the  duties  of  the  parish  have 
been  inadequately  performed  in  consequence  of  the  negli- 
gence of  the  incumbent.  The  words  of  the  act  are  these : 
"  That,  whenever  it  shall  appear  to  the  satisfaction  of  any 
bishop,  either  of  his  own  knowledge,  or  upon  proof  by  affi- 
davit laid  before  him,  that,  by  reason  of  the  number  of 
churches  or  chapels  belonging  to  any  benefice  locally  si- 
tuate within  his  diocese;  or,  the  distance  of  such  churches 
or  chapels ;  or,  the  distance  of  the  residence  of  such  spiri- 
tual person  serving  the  same  from  such  churches  or  cha- 
pels ;  or  any  or  either  of  them ;  or  the  negligence  of  the 
spiritual  person  holding  the  same ;  that  the  ecclesiastical 
duties  of  such  benefice  are  inadequately  performed ; — such 
bishop  may,  by  writing  under  his  hand,  require  the  spiri- 
tual person  holding  such  benefice  to  nominate  to  him  a  fit 
person  or  persons,  with  sufficient  stipend  or  stipends,  to  be 
licensed  by  him,  to  perform,  or  to  assist  in  performing  such 
duties;  specifying  therein  the  ground  of  such  proceedings. 
And,  if  such  spiritual  persons  shall  neglect  or  omit  to  make 
such  nomination  for  the  space  of  three  months  after  such 
requisition  so  made  as  aforesaid,  then,  and  in  every  such 
case,  it  shall  be  lawful  for  such  bishop  to  appoint  a  curate 
or  curates,  as  the  case  shall  appear  to  such  bishop  to  re- 
quire, with  such  stipend  or  stipends  as  such  bishop  shall 
think  fit  to  appoint,  not  exceeding  in  any  case  in  the 
whole  the  stipends  allowed  to  curates  by  this  act;  nor, ex- 
cept in  the  case  of  negligence,  exceeding  one  half  the  gross 
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value  of  the  benefice ;  although  the  spiritual  person  to  whom  Exch.  of  PUat, 
such  churches  or  chapels  shall  belong  shall  actually  reside  ^ 

or  serve  the  same:  provided  always,  that  such  requisition,        Capel 
and  any  affidavit  made  to  found  the  same,  shall  be  forth-        child. 
with  filed  by  the  bishop  in  the  registry   of  his  Court. 
"Whenever  it  may  appear  to  the  bishop,  either  upon  affi- 
davit, or  of  his  own  knowledge*" — that  must  appear  as  a  con- 
clusion, either  from  evidence  before  him,  or  from  what  he 
knows  of  his  own  knowledge.     Now,  let  me  consider  in 
the  first  place^  the  first  case  which  I  have  put — "  When- 
ever it  shall  appear  to  the  satisfaction  of  any  bishop,  either 
of  his  own  knowledge,  or  upon  proof  by  affidavit  laid  before 
him,  that,  by  reason  of  the  number  of  churches  or  cha- 
pels belonging  to  any  benefice  locaUy  situate  within   his 
diocese,  or  the  distance  of  such  churches  or  chapels  from 
each  other,  or  the  distance  of  the  residence  of  the  spiri- 
tual person  holding  the  same,  that  the  ecclesiastical  duties 
of  such  benefice  are  inadequately  performed,   in  conse- 
quence of  the  negligence  of  the  incumbent" — docs  not  this 
import  inquiry,  and  a  judgment  as  the  result  of  that  in- 
quiry?    He  is  to  form  his  judgment;  it  is  to  appear  to  him 
from  affidavits  laid  before  him :  but,  is  it  possible  to  be  said 
that  it  is  to  appear  to  him,  and  that  he  is  to  form  his  judg- 
ment from  affidavits  laid  before  him  on  the  one  side,  with- 
out hearing  the  other  party  against  whom  the  charge  of 
negligence  is  preferred,  which  is  to  afiect  him  in  his  char- 
acter and  in  his  property  ?  That  he  is  to  come  to  that  con- 
clusion, without  giving  the  other  party  an  opportunity  of 
meeting  the  affidavits  by  contrary  affidavits,  and  without 
being  heard  in  his  own  defence — without  having  an  oppor- 
tunity even  of  being  summoned  for  that  purpose?  as  in  the 
present  instance ;  there  being  no  summons,  for  the  moni- 
tion was  proceeded  in  immediately,  without  any  intimation 
whatever  from  the  bishop  of  his  intention  to  proceed,  to 
the  party  against  whom  that  requisition  proceeds.     Now, 
if  this  be  the  case,  with  respect  to  that  part  of  the  act  of 
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Ejteh.  of  Pieas,  Parliament  where  the  proceeding  is  on  affidavit,  it  appears 
-^  to  me  as  a  necessary  consequence,  that,  where  the  bishop 
Capel  proceeds,  not  on  affidavit,  but  on  his  own  knowledge,  the 
Child.  same  course  of  proceeding  is  necessary;  because,  a  party 
has  a  right  to  be  heard  for  the  purpose  of  explaining  his 
conduct;  he  has  a  right  to  call  witnesses,  for  the  purpose 
of  removing  the  impression  made  on  the  mind  of  the  bishop; 
he  has  a  right  to  be  heard  in  his  own  defence.  On  consi- 
deration, then,  it  appears  to  me,  that,  if  the  requisition  of 
the  bishop  is  to  be  considered  a  judgment,  it  is  against 
every  principle  of  justice,  that  that  judgment  should  be 
pronounced,  not  only  without  giving  tlie  party  an  opportu- 
nity of  adducing  evidence,  but  without  giving  him  notice 
of  the  intention  of  the  judge  to  proceed  to  pronounce  the 
judgment:  it  says,  ''  Whereas  it  appears  to  us,  of  our  own 
knowledge,  that  the  ecclesiastical  duties  of  the  said  vicar- 
age and  parish  church  of  fPaiford  are  inadequately  per- 
formed, by  reason  of  your  negligence  :  we  do  therefore, 
under  and  by  virtue  of  an  act  of  Parliament,  made  and  pass- 
ed in  the  67th  year  of  the  reign  of  his  late  Majesty,  Oeo. 
3rd,  in  titled  An  act,  and  so  forth,  monish  and  require 
you  to  nominate  to  us  a  fit  person,  with  a  stipend  of  not 
less  than  751.  per  annum,  to  be  licensed  by  us,  to  assist  in 
performing  the  ecclesiastical  duties  of  the  said  vicarage 
and  parish  church  ot  Watford:  further  monishingyou^that, 
if  you  shall  neglect  or  omit  to  make  such  nomination  for  the 
space  of  three  months  after  this  requisition,  we  shall  pro- 
ceed to  appoint  a  curate,  according  to  the  tenor  of  the 
said  act."  It  is  in  form  a  judgment;  it  is  in  effect  and 
consequence  a  judgment  It  appears  to  me,  therefore, 
considering  the  principles  of  justice,  that  this  construction 
of  the  act  could  hardly  be  more  necessary,  if  it  had  been 
absolutely  required  by  the  language  of  the  act  that  a  pre- 
vious summons  should  be  issued.  But  then  it  is  said, 
that  the  party  against  whom  judgment  is  pronounced  has 
had  an  opportunity  of  being  heard.     It  is  true,  that,  after 
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the  requisition  has  issued,  upon  a  subsequent  day,  there   Exeh.  of  pieas, 
was  a  mandate  to  shew  cause — to  attend  before  the  bishop     ^  '  ^ 

to  shew  cause.     To  shew  cause  to  what  ?  To  shew  cause        Capei. 
why  the  requisition  should  not  be  cancelled — to  shew  cause        Child. 
why  the  nomination  of  a  curate  should  not  be  rescinded  ? 
N09  but  to  shew  cause  why  a  certain  amount  of  salary 
should  not  be  paid.     It  does  not  appear  to  me  to  follow 
at  all  as  a  necessary  consequence,  that,  if  the  defendant 
bad  attended,  he  would  have  been  allowed  on  that  man- 
date to  have  shewn  cause  against  the  ecclesiastical  judg- 
ment.    The  reason  why  I  come   to  that  conclusion  is, 
that,  after  the  mandate  or  monition  issued,  which  mo- 
nition is  dated  the  4th  Afarch,  1831,   and  recites   the 
requisition  and  the  previous  proceedings;  and  to  which 
monition  an  answer  was  put  in   on   the  part  of  the  de- 
fendant,   negativing   the  charge    preferred   against    the 
vicar,   as  follows: — "And  the  said  F.  H.  Dyke  denied 
that  the  ecclesiastical  duties  of  the   said  vicarage    and 
parish  church  of  Watford  ever  were  inadequately  per- 
formed, or  that  the  said  Hon.  and  Rev.  William  Robert 
Capel  was  negligent  in  the  performance  thereof:  but,  on 
the  contrary,  he  alleged,  that  ever  since  the  induction  of 
the  said  Hon.  and  Rev.  William  Robert  Capel,  to  the  said 
vicarage  and  parish  church,  he  the  said  Hon.  and  Rev. 
William  Robert  Capel  has  been  resident  on  his  said  bene- 
fice>  and  has  performed  the  ecclesiastical  duties  of  the  said 
parish  regularly  and  properly."    The  answer  given  to  that 
denial  in  the  order  subsequently  made,  is  that  such  paper 
writing  does  not  state  such  reasons  as  are  deemed  satisfac- 
tory, as  it  is  alleged,  for  the  non-payment  of  the  stipend.  It 
appears  to  me,  therefore,  that  the  subsequent  proceedings 
were  considered  on  the  part  of  the  bishop  to  relate  only  to 
the  payment  of  the  stipend;  and  that,  if  the  party  had  ap- 
peared to  the  mandate,  as  he  did  afterwards  to  answer  the 
monition,  the  original  charge  was  considered  a  question 
which  it  was  not  competent  for  him  to  enter  into,  the  only 
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Exek.  of  Pitas^  whicb  may  ^iTe  ereat  countenance  to  the  belief  that  it  is 
1832.  ^  ©       B 

J'  ^     not  applicable  to  places  where  there  is  a  single  church  on- 

c^pcL  ly ;  but  I  think  that  it  is  not  at  all  necessary  to  combat  with 
Child.  that  difficulty  in  this  case,  or  pronounce  an  opinion  upon 
that  question.  The  grounds  on  which  my  opinion  is  form- 
ed, are,  that,  in  this  case,  it  cannot  be  said  judicially,  it  can-^ 
not  be  said  with  propriety,  that  it  has  appeared  to  the  sa- 
tisfaction of  the  bishop  that  the  ecclesiastical  duties  of  the 
parish  were  inadequately  performed:  and  while  this  clause 
authorizes  the  bishop  to  issue  a  requisition,  provided  he 
shall  specify  in  that  requisition  the  grounds  of  his  proceed- 
ings in  this  case,  such  grounds  are  not  specified.  The  lan- 
guage of  the  act  in  the  very  beginning  of  the  clause,  seems 
to  me  to  be  important:  ''  That,  whenever  it  shall  appear  to 
the  satisfaction  of  any  bbhop>  either  by  his  own  knowledge, 
or  upon  proof  by  affidavit  laid  before  him."  Now,  when  can 
it  with  propriety  be  said  the  cause  of  complaint  appears  to 
the  bishop,  either  upon  affidavit,  or  on  his  own  knowledge? 
Suppose  one  party  to  proceed  by  way  of  affidavit,  and  to  lay 
an  affidavit  before  him,  would  the  fact  of  the  affidavit  being 
made,  without  calling  upon  the  opposite  party  to  shew  cause 
against  that  affidavit,  be  a  sufficient  ground  ?  In  my  opin- 
ion decidedly  it  would  not.  I  might  be  able  to  shew  that 
the  party  on  whose  affidavit  the  requisition  was  made,  had 
been  convicted  uf  perjury,  or  was  an  infamous  person,  and 
that  his  affidavit  ought  not  to  be  relied  upon:  I  might 
meet  it  by  counter  affidavits,  explaining  and  doing  away 
with  the  effect  of  every  act  which  had  been  mentioned 
and  specified  in  that  affidavit.  Upon  the  general  prin- 
ciples of  law,  it  would  have  been  essential,  if  the  bishop 
had  proceeded  by  way  of  affidavit,  to  have  given  the  op- 
posite party  an  opportunity  of  being  heard.  When  the 
bishop  proceeds  on  his  own  knowledge;  I  am  of  opin- 
ion also  that  it  cannot  possibly,  and  within  the  meaning  of 
this  act,  appear  to  the  satisfaction  of  the  bishop,  and  of  his 
own  knowledge,  unless  he  gives  the  party  an  opportunity 
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of  being  heard^  in  answer  to  that  which  the  bishop  states  on  ExcH.  of  PUasf 
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his  own  knowledge  to  be  the  foundation  on  which  he  pro-  '  ^ 

ceeds.  It  is  not  at  all  essential,  in  order  to  give  effect  to  such        Capel 
proceedings,  that  there  should  be  that  delay  which  a  suit        child. 
in  the  Ecclesiastical  Court  would  naturally  produce.     It 
would  be  quite  sufficient  if  the  bishop  were  to  call  the  par- 
ty before  him,  and  to  state  to  him  the  grounds  on  which  he 
thought  the  duties  were  inadequately  performed,  by  rea- 
son of  his  negligence;  and  he  should  have  asked  whether 
he  had  or  had  not  any  grounds  on  which  he  could  answer 
that  charge;  but,  is  it  not  a  common  principle  in  every  case 
which  has  in  itself  the  character  of  a  judicial  proceeding, 
that  the  party  against  whom  the  judgment  is  to  operate 
should  have  an  opportunity  of  being  heard  ?  In  our  Courts 
of  law,  you  cannot  obtain  a  judgment  against  a  party,  with- 
out entering  an  appearance  for  him,  so  that  it  shall  seem  as 
if  he  had  appeared.  He  either  does  actually  appear,  or  else 
you  enter  an  appearance  for  him,  according  to  the  act  of 
Parliament  expressly  made  for  that  purpose;  and  made 
because  it  is  considered  an  invariable  maxim  of  law,  that 
you  cannot  proceed  against  a  party  without  his  having  the 
opportunity  of  being  heard,  and  without  his  appearing  in 
Court,  before  a  judgment  shall  be  pronounced  against  him. 
In  the  case  of  proceedings  before  magistrates  on  summary 
conviction,  if  the  conviction  does  not  state  either  that  the 
party  was  summoned,  or  that  he  appeared,  the  conviction  is 
bad.    If  you  remove  a  corporator,  and  it  turns  out  that  he 
was  not  summoned,  however  gross  and  flagrant  his  mis- 
conduct may  have  been,  he  is  entitled  to  be  restored;  and 
I  know  of  no  case  in  which  you  are  to  have  a  judicial  pro- 
ceeding, by  which  a  man  is  to  be  deprived  of  any  part  of 
his  property,  without  his  having  an  opportunity  of  being 
beard.     There  is  a  case  of  The  King  v,  Benn  ^  Church  (a), 
in  which,  where  a  warrant  of  distress,  which  is  in  the  na- 

(a)  6  Term  Rep.  198. 
rk2 
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jejtcA.  of  PUoi,  ture  of  an  execution,  had  issued,  not  grounded  on  a  pre- 
*  V  vious  summons.  Lord  Kenyan  laid  it  down  most  distinctly  as 
Capbl  an  invariable  maxim  of  our  law,  that  no  man  shall  be  pun- 
CHH.D.  ished  before  he  has  had  an  opportunity  of  being  heard* 
Now,  in  this  case,  it  is  impossible,  as  it  seems  to  me,  to  say, 
that  the  requisition  is  not  in  the  character  of  a  judicial  pro- 
ceeding. It  does  not  call  upon  the  party  to  shew  cause, 
but,  iransii  in  remjudicaiam,  it  requires  him  to  do  the  act; 
and  the  period  of  time  from  which  he  is  to  do  that  act,  is 
the  period  of  time  limited  by  the  act  of  Parliament — giving 
him  no  further  time  to  shew  cause  against  the  requisition 
being  acted  upon.  And  the  appointment  of  a  curate  by 
himself;  what  is  the  effect  of  that?  Why  the  effect  of  a 
curate  being  appointed  by  himself,  or  of  an  appointment 
of  a  curate  by  the  bishop,  is,  for  so  long  a  time  as  the  cur- 
ate shall  continue,  to  deprive  him  of  a  portion  of  the  pro- 
fits of  his  benefice;  it  is,  to  all  intents  and  purposes,  a  de- 
privation from  him,  for  so  long  a  time  as  that  curate  shall 
continue,  of  75/.  a  year  if  he  shall  continue  under  the  re- 
quisition, or  90/.  a  year  if  he  shall  act  under  the  appoint- 
ment of  the  bishop.  It  cannot,  therefore,  in  the  first  in- 
stance, be  said  to  have  appeared  to  the  satisfaction  of  the 
bishop  that  this  party  had  been  guilty  of  negligence;  and 
consequently  that  foundation,  the  first  foundation  on  which 
this  requisition  issued,  cannot  be  considered  as  having 
existed. 

It  is  necessary  also  to  specify  in  that,  judgment  the 
grounds  of  the  proceeding;  and  this  is  in  the  nature  of  a 
proviso,  and  is  a  qualification  of  the  right  of  the  bishop 
to  act,  or  issue  such  requisition.  Are  the  grounds  of 
proceeding  specified  in  this  requbition?  Suppose  in- 
stead of  acting  on  your  own  knowledge,  you  act  on  an 
affidavit — would  an  affidavit  which  had  stated  that  the 
party  had  inadequately  performed  the  ecclesiastical  duties 
of  his  vicarage,  be  sufficient?  As  it  seems  to  me,  clearly  it 
would  not;  it  is  not  merely  to  specify  the  head  or  nature, 
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but  it  is  to  specify  the  grounds.     You  may  have  various  Exch.  jef  PUat, 
grounds  on  which  the  clerical  duties  are  negligently  per-  ^ 

formed,  in  consequence  of  the  negligence  of  the  incum-  Capel 
bent.  He  may  do  every  duty  in  the  most  satisfactory  man-  child. 
ner,  in  the  fullest  way,  in  the  church;  but  there  may  be  a 
variety  of  parochial  duties,  every  one  of  which  may  be  neg- 
ligently performed.  He  may  perform  a  great  many  of  the 
parochial  duties  most  correctly,  still  he  may  be  negligent 
as  to  some.  Is  it  not  right,  in  an  affidavit  against  him, 
which  is  to  be  filed  in  the  registry  of  the  bishop's  court,  to 
give  him  an  opportunity  of  saying  it  is  not  his  fault;  and 
to  specify  what  is  the  nature  of  the  charges  you  mean  to 
make  against  him  ?  If  you  had  proceeded  as  you  do  in  a 
citation,  and  the  party  had  appeared,  and  then  you  had 
exhibited  articles,  the  articles  would  point  out  what  were 
the  specific  grounds  of  the  proceeding;  and  such  party 
would  have  an  opportunity  of  being  heard  on  those  grounds. 
But  here  there  is  no  specification  whatever,  and  on  that 
ground  therefore,  in  addition  to  the  others  which  I  have 
already  mentioned,  it  appears  to  me  that  the  bishop  did 
not  pursue  the  restrictions  with  which  this  power  was  con- 
ferred on  him:  and  consequently  that  the  sequestration 
afterwards  issued  cannot  be  supported. 

Vauohan,  B. — I  entirely  concur  in  the  opinions  of  my 
Lord  Chief  Baron  and  my  brother  Bayley^  in  this  case; 
but,  as  it  is  a  question  of  very  great  and  extensive  import- 
ance, affecting  the  interests  of  the  Church  generally,  I 
shall  take  the  liberty  of  offering  my  opinion  on  the  few 
remaining  questions  which  have  been  raised.  However 
much  we  may  regret  the  cause  which  has  given  rise  to  the 
present  discussion,  it  has  been  a  source  of  great  satisfaction 
to  bear  to  day  that  no  improper  motive  is  imputed  to  the 
parties ;  and  it  is  obvious,  as  it  appears  to  me,  that  every  bo- 
dy must  feel  that  the  bishop  is  acting  in  the  conscientious 
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ExcJu  tf  Pleat,  give  the  bishop  a  power,  under  those  circumstances,  to  call 
^     upon  the  incumbent  to  supply  such  assistance  as  might,  in 
Capel        the  opinion  of  the  bishop,  be  requisite.    But  that  is  not  the 
CuiLD.        question  here;  we  are  not  called  upon  to  pronounce  an 
opinion  upon  that;  but  the  question  is,  whether,  within  the 
terms  of  this  act  of  Parliament,  the  bishop  has  the  power  to 
call  upon  the  incumbent  of  a  benefice  to  appoint  a  curate.  It 
appears  to  me  he  has  not  that  power,  unless  the  benefice 
consbts  of  more  churches  than  one.    But,  independently 
of  that  question,  whether  he  has  jurisdiction  or  not — con- 
ceding that  he  has  jurisdiction — is  it  possible  to  contend 
that  the  jurisdiction  has  been  properly  exercised  ?     It  is 
perfectly  foreign  to  the  administration  of  the  English  law 
to  suppose,  that,  in  a  case  where  the  consequences  are 
highly  penal,  as  they  are  in  this  case,  for  they  affect  the 
temporal  and  spiritual  condition  of  this  person,  to  suppose 
that  he  has  this  power,  unless  the  party  complained  of  has 
an  opportunity  of  being  heard.    It  appears  to  me,  under  all 
the  circumstances,  there  having  been  no  citation,  that  thb 
proceeding  operates  in  the  nature  of  a  judgment  in  the  first 
instance;  for,  this  requisition  calls  upon  him  to  appoint  a 
curate  within  a  certain  number  of  days  ;^  and,  when  those 
days  expire,  the  time  arrives  at  which  the  bishop  claims  the 
power,  and  exercises  the  power,  of  appointing  the  curate; 
and,  to  hold  that  he  can  have  any  such  power,  without 
giving  the  opposite  party  an  opportunity  of  being  iieard, 
is  totally  foreign  to  every  notion  of  the  administration  of  jus- 
tice.  It  will  be  also  remembered,  that,  by  this  particular  act 
of  Parliament,  the  bishop  is  not  to  generalize  the  grounds 
of  negligence,  but  he  is  called  upon  to  specify  distinctly 
the  nature  of  the  negligence,  as  in  the  nature  of  articles, 
by  affidavit,  in  order  that  the  other  party  may  have  the 
means  of  giving  a  specific  answer — otherwise  it  would  be 
materially  injuring  the  character  of  this  party  without  his 
haying  an  opportunity  of  defending  himsel£     Upon  the 
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wholci  it  appears  to  me,  upon  the  best  construction  which  ^Jtch,  of  pua», 
I  haYe  been  able  to  put  upon  this  section  of  the  act  of  Par-  ^ 

liamentj  that  this  jurisdiction  has  been  improperly  ex-        Capbl 
ercised.  Chilix 

B0LLAMD9  B. — I  am  of  the  same  opinion.  And,  unless 
this  had  appeared  to  me  to  be  a  case  of  great  moment,  I 
should  not,  of  course,  after  what  has  been  so  ably  said  by  my 
Lord  Chief  Baron  and  by  my  two  learned  Brothers  who 
have  preceded  me,  haYe  said  one  word  about  it;  but,  I  found 
my  judgment  upon  three  grounds,  namely,  that  which  my 
learned  brother  Vaughan  has  alluded  to,  the  want  of  ju- 
risdiction on  the  part  of  the  bishop — and  also  upon  the 
other  ground  taken  by  my  Lord  Chief  Baron  and  Mr.  Ba- 
ron Bayley;  and  further  upon  the  insufficiency  of  the  re- 
quisition :  therefore,  I  think  it  a  case  in  which  I  should 
giYe  reasons  for  pronouncing  the  judgment  which  I  am 
about  to  give.  Now,  to  take  the  first  ground — namely,  the 
want  of  jurisdiction  on  the  part  of  the  bishop — if  I  had 
considered  this  as  an  extra-judicial  point,  I  should  not  have 
introduced  it  as  a  part  of  my  judgment:  but,  as  it  goes  to 
the  jurisdiction  of  the  bishop,  and  takes  away  all  the  ground 
from  under  him,  I  have  thought  it  material  to  state  that 
ground  in  delivering  the  judgment  I  am  about  to  pronounce. 
The  section  of  the  act  of  parliament  upon  which  this 
authority  is  said  to  be  constituted,  appears  to  me  to  apply 
solely  to  the  case  of  a  parish  in  which  there  are  more 
churches  or  chapels  than  one.  It  has  been  asked,  and  very 
ingeniously  put,  by  the  learned  Doctor  who  last  address- 
ed the  Court  on  the  part  of  the  defendants — why  need  this 
have  been  done,  if  the  circumstances  had  existed  which 
enabled  the  bishop  before  to  have  done  all  he  has  claimed 
a  right  to  do?  Now,  it  appears  to  me  that  an  answer  may 
be  given  to  that,  namely,  that,  at  the  time  this  act  of  Par- 
liament was  passed,  there  were  a  vast  number  of  new  chur- 
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Ezch.  of  Pleat,  clies  intended  to  be  built  in  different  parts  of  this  island ; 
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^  '  ^     and  it  is  very  likely  that  it  would  appear  right  to  the  Legis- 

Capel        lature  to  insert  in  the  act  that  power,  to  guard  against  cases 
Child.        in  which  it  might  be  doubtful  whether  they  were  provid- 
ed for  by  the  law  as  it  before  stood.     All  that  the  act  of 
Parliament  says  is  this,  "  whenever  it  shall  appear  to  the  sa- 
tisfaction of  any  bishop^  either  upon  his  own  knovrledge^ 
or  upon  proof  by  affidavit  laid  before  him,  that,  by  reason 
of  the  number  of  churches  or  chapels  belonging  to  any 
benefice  locally  situate  within  his  diocese,  or  the  distance 
of  such  churches  or  chapels  from  each  other,  or  the  dis- 
tance of  the  residence  of  the  spiritual  person  serving  the 
same  from  such  churches  or  chapels,  or  any  or  either  of 
them."     I  will  confine  myself  to  that,  and  consider  the 
three  first  points  upon  which  the  bishop  has  a  right  to  act — 
if  upon  his  own  knowledge  it  appears,  or,  if  it  appears  upon 
proof  by  affidavit,  that  the  number  of  churches  or  chapels 
in  a  parish   (with   which,  recollect,  he  may   not  be  ac- 
quainted, and  therefore  it  must  be  necessary  for  him  to  be 
informed  of  it  by  others,)  is  so  great  that  it  is  perfectly  im- 
possible for  one  person  adequately  to  perform  the  duties 
of  them,  that  then  he  shall  have  the  right  to  appoint  a 
curate.     It  then  goes  on  further  to  say,  **  or  if,  by  reason 
of  the  distance  of  the  residence  of  the  spiritual  person 
serving  the  same  from  such  churches  or  chapels,  or  any  or 
either  of  them,  the  ecclesiastical  duties  of  such  benefice 
are  inadequately  performed;"  he  then  has  another  ground 
to  act     And,  if  the  requisition  stated  that  the  clergyman's 
house  is  so  situated  that  it  is  perfectly  impossible  for  him  to 
attend  to  the  whole  of  the  churches  or  chapels,  so  as  to  do 
the  duties  of  them,  the  bishop  shall  then  have  the  power  of 
appointing  a  curate.  It  then  goes  on  to  state,  **  or  if,  by  the 
negligence  of  the  spiritual  person  holding  the  same,  theec* 
clesiastical  duties  of  such  benefice  are  inadequately  perform- 
ed." Now,  it  has  been  attempted  (but  no  authority  has  been 
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cit6d)j  it  has  been  sought  to  separate  these  words  from  the  Exch.  of  Plea*, 
rest  of  the  section,  so  as  to  set  up  the  jurisdiction  of  the  ^ 

bishop  as  to  neghgence^  even  in  such  a  parish  as  the  parish  Capel 
of  Watford  is,  where  there  is  only  one  church.  I  confess  I  child. 
cannot  put  such  an  interpretation  on  this  clause.  The 
words  are,  as  I  before  stated  **  if  it  shall  appear  to  the  sa- 
tisfaction of  any  bishop,  either  of  his  own  knowledge,  or 
upon  proof  by  affidavit  laid  before  him,  that,  by  reason  of 
the  number  of  churches  or  chapels*' — clearly  limiting  it  to  a 
parish  and  intending  it  to  apply  to  a  parish  with  a  plurali- 
ty of  churches  or  chapels  in  it.  And  the  4th  member  of 
the  section  is  that  upon  which  the  bishop's  right  is  found- 
ed, *'  or  the  negligence  of  the  spiritual  power  holding  the 
same."  It  has  been  said  that  that  would  apply,  but 
you  must  incorporate  it  altogether  with  the  rest  of  the 
clause,  and  confine  it  to  parishes  where  there  is  more 
than  one  church  or  chapel.  It  appears  to  me  the  words 
"  holding  the  same"  are  put  in  contradistinction  to  the 
words  **  serving  the  same ;"  the  words  are  *'  or  the  distance 
of  the  residence  of  the  spiritual  person  serving  the  same 
from  such  churches  or  chapels,"  then  you  shall  require  a 
separate  curate.  Now,  if  I  am  right  in  my  view  of  the 
act,  it  will  take  away,  as  I  have  before  stated,  the  ground 
of  any  jurisdiction  whatever,  and  of  course  what  the  bishop 
has  afterwards  done  will  fall  to  the  ground  also. 

But,  supposing,  as  my  Brother  Vaughan  stated,  that  the 
view  which  he  and  I  have  taken  of  this  clause  is  errone- 
neous,  I  then  come  to  the  other  ground,  about  which,  in 
my  mind,  there  cannot  be  a  moment's  doubt — as  to  the  in- 
sufficiency and  injustice,  I  do  not  say  so  in  an  offensive 
way,  but  injustice,  even  in  point,  not  of  form,  but  of  sub- 
stance, of  the  proceeding  upon  the  face  of  the  requi- 
sition. Now,  what  has  been  done  by  the  bishop  to  the 
plaintiff?  He  has  upon  his  own  knowledge  proceeded  to 
condemn  him;  for,  the  requisition  is  to  be  considered  in  the 
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Exch,  of  Pleat,  nature  of  a  conviction — he  has  proceeded  to  condemn  him* 
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^  I  do  not  go  the  length  of  the  learned  ELing's  AdTocate,  la 
Capel  admitting  that  a  bishop  may  not,  upon  his  own  know- 
Child.  ledge,  be  so  perfectly  well  acquainted  with  the  state  of  the 
parish  as  to  be  able  sufficiently  to  judge  whether  the 
duties  are  adequately  or  inadequately  performed ;  for^  a 
bishopis  easily  made  acquainted  with  the  parish ;  and>  if  he 
knows  as  well  as  anybody  else  knows  that  it  is  of  the  length 
often  miles,  and  that  a  new  chapel  or  a  new  church  has  been 
built  at  the  very  extremity  of  it;  why,  that  very  circum- 
stance will  convince  him,  in  the  case  of  a  very  infirm  incum- 
bent, that  he  cannot  get  that  distance  twice  a-day,  as  he 
most  certainly  ought  to  do;  and  the  bbhop  may  then  of 
his  own  knowledge,  be  satisfied,  and  well  satisfied,  that  the 
duties  of  that  parish  cannot  be  adequately  performed.  Bu^ 
although  he  may  know  it  of  his  own  knowledge,  does  the 
law  mean  him  to  carry  it  any  further  than  the  knowledge 
upon  affidavit  ?  Because  the  knowledge  is  either  from  his 
own  eyesight,  or  his  acquaintance  with  the  localities  of  the 
churches,  or  from  other  circumstances,  or,  in  the  case  of 
affidavit,  from  the  information  of  other  parties.  In  such  a 
case,  he  ought  to  have  called  the  parson  before  him,  and, 
having  the  party  before  him,  he  might  have  stated  to  him 
— *^  On  my  own  knowledge,  I  do  so  and  so — the  churches 
are  situated  so  and  so— your  infirmities  are  such,  that  it  is 
quite  impossible  that  the  duties  of  a  distant  church  can  be 
adequately  performed.  Supposing  the  proceeding  were 
by  affidavit,  he  should  have  done  the  same;  he  should 
have  cited  him  and  stated  to  him — *'  I  have  received  such 
and  such  affidavits — they  have  been  shewn  to  me  as  the 
bishop  of  the  diocese,  in  which  certain  facts  are  stated, 
complaining  of  your  conduct  in  the  interior  of  the  church  ;** 
or  have  pointed  out  to  him  the  distance  as  being  represent- 
ed to  him  to  be  such  that  the  duties  of  the  parish  could  not 
be  adequately  performed.    Now,  that  I  think  was  the  first 
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step  that  it  was  incumbent  upon  the  bishop  to  take,  and,  E*c^  rf  P^^f"* 
therefore,  it  appears  to  me  to  be  a  judgment  upon  a  party  ^  '   ^ 

who  has  not  had  the  opportunity  of  being  beard.  But  the  Capel 
statute  goes  further,  the  requisition  is  to  specify  the  grounds  c  hild. 
of  the  proceeding.  Can  it  be  said  that  the  requisition  in 
this  case  does  that,  when  it  only  says — "  Whereas,  it  ap- 
pears to  us,  of  our  own  knowledge,  that  the  ecclesiastical 
duties  of  the  said  vicarage  and  parish  church  of  Watford 
are  inadequately  performed,  by  reason  of  your  negligence?*' 
This  may  arise  from  many  causes,  and  the  grounds  should 
be  stated  on  the  face  of  the  requisition,  which  calls  upon 
the  incumbent  of  the  parish  to  appoint  a  curate,  with  a 
stipend,  as  required  by  the  act  of  Parliament  upon  which 
this  requisition  proceeds.  In  that  case,  the  original  defen- 
dant might  have  appeared  before  the  bishop,  and  he  might 
have  stated  to  him  such  reasons  as  would  have  induced  him 
never  to  have  proceeded  further  than  the  issuing  of  that 
requisition.  The  bishop  might  then  have  said — **  I  am  sa- 
tisfied with  the  explanation,  and  will  withdraw  my  requisi- 
tion;'* and,  therefore,  the  monition  which  was  afterwards 
issued  would  never  have  been  issued.  For  these  reasons, 
it  appears  to  me,  that,  upon  the  three  grounds  which  I  have 
stated  (but  upon  the  two  last  without  any  doubt  whatever), 
though  I  certainly  entertain  no  doubt  of  the  first — the  judg- 
ment ought  to  be  for  the  plaintifi. 

« 

Judgment  for  the  plaintifil 
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Ereh,  of  PUat, 
1832. 


A.f  a  complain- 
ant in  Chancery, 
employed  B. 
as  his  solicitor, 
during  whose 
employment  an 
irregular  order 
to  dismiss  the 
bill  on  a  certain 
day,  unless  pub* 
lication  passed, 
was  obtained ; 
before  that  day 
arrived,  C.  was 
appointed  the 
solicitor  of  A.^ 
and  the  bill  hav* 
ing  been  dis- 
missed because 
no  step  was  tak- 
en by  C,  an  ac* 
tion  was  com- 
menced against 
him  for  negli- 
gence, which 
was  held  to  be 
maintainable, 
because  he 
should  have 
conformed  with 
the  order,  or 
should,  within 
the  time,  have 
moved  to  va- 
cate it 


Frankland  v.  Cole. 

^HE  first  count  of  the  declaration  stated,  that  the  plain- 
tiff bad  employed  one  H.  R.  Sylvester  as  his  solicitor,  to 
institute  and  prosecute  a  suit  in  the  Court  of  Chancery^ 
for  the  plaintiff  and  his  wife,  against  certain  defendants 
therein  named,  for  the  purpose  of  establishing  the  will  of 
one  Francis  Lucas,  and  for  carrying  the  trusts  thereof  in- 
to execution,  and  for  other  purposes;  and  that,  whilst 
Sylvester  was  acting  in  such  employment,  to  wit,  on  the 
2nd  of  May,  1831,  the  defendants  in  that  suit  had  caused 
a  notice  of  motion  to  be  served  on  the  clerk  in  court  of  the 
plaintiff,  to  dismiss  the  bill  for  want  of  prosecution,  on  the 
5th ;  whereupon,  Sylvester  caused  a  replication  to  be  filed 
to  the  answer  of  the  defendants,  and  an  undertaking  to  be 
given  to  speed  the  cause;  and  it  was  afterwards,  to  wit, 
on  the  said  5th  day  o{  May,  &c.,  upon  motion  to  the  said 
Court,  then  and  there  ordered  by  the  said  Court,  by  an 
order,  bearing  date  the  said  5th  day  of  May,  that  the 
plaintiffs  in  the  said  suit  should  go  to  commission  in  the 
then  ensuing  vacation,  and  give  rules  to  pass  publication 
in  the  then  next  term,  and  set  down  the  said  cause  for 
hearing  in  Michaelmas  Term ;  or,  in  default  thereof,  that 
the  said  bill  of  the  said  plaintiffs  should  stand  dismissed, 
with  costs,  &c. ;  that  Sylvester  was  afterwards  discharged 
from  his  said  employment;  and  that,  whilst  the  suit  was 
pending,  and  after  the  making  of  the  said  order,  and  be- 
fore the  several  times  limited  for  the  several  steps  and 
proceedings  in  the  suit  therein  specified,  to  wit,  on  the 
11th  of  May,  the  plaintiffs  retained  the  defendant  ts 
a  solicitor,  to  carry  on,  conduct,  and  prosecute  the  said 
suit;  and  that  the  defendant  had  notice  of  the  undertaking 
theretofore  given,  and  of  the  said  order:  whereupon,  it 
was  the  duty  of  the  defendant  to  have  taken  the  said  se- 
veral stops  and  proceedings  in  th^  said  suit,  on  the  part 
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of  the  plaintifTsy  in  the  said  order  specified,  within  the  Bxeh-  of  Pleas, 

1832 
times  therein  appointed  and  limited  for  taking  the  same  '  ^ 

respectively,  and  according  to  the  course  and  practice  of  Franklani^ 
the  Court;  but  that  the  said  defendant,  not  regarding  his  qJ'^e. 
said  duty,  did  not  nor  would  carry  on  or  conduct  and  pro- 
secute the  said  suit,  from  the  time  of  his  said  retainer, 
with  due  and  proper  care,  skill,  and  diligence;  but,  on  the 
contrary  thereof,  acted  therein  carelessly,  negligently,  and 
unskilfully,  in  this,  to  wit,  that  he  altogether  neglected  and 
omitted  to  take  the  said  several  steps  and  proceedings  in 
the  said  suit,  or  any  of  them,  on  the  part  of  the  said  plain- 
tiffi,  in  the  said  order  specified,  within  the  respective  times 
in  the  said  order  appointed  and  limited  for  the  taking  the 
same  respectively,  or  according  to  the  course  and  practice 
of  the  said  Court :  by  reason  whereof  the  bill  of  the  said 
plaintiflTs  in  the  said  suit  was  dismissed  with  costs  as  against 
the  said  defendants  in  the  said  suit;  whereby  the  plaintiff 
was  obliged  to  pay  to  the  defendants  a  large  sum,  to  wit, 
the  sum  of  60/.,  for  their  costs  of  defence  in  the  said  suit, 
and  also  lost  another  large  sum,  to  wit,  the  sum  of  100/., 
incurred  and  paid  by  the  said  plaintiff  to  the  said  H.  R, 
Sylvester f  for  his  costs  and  charges  in  and  about  the  insti- 
tuting of  the  said  suit,  and  the  conducting  thereof,  whilst 
he  the  said  H.  R.  Sylvester  had  the  conduct  and  manage- 
ment thereof,  and  acted  as  solicitor  for  the  said  plaintiffs 
as  aforesaid;  and  the  said  plaintiff^  became  and  was  ren- 
dered liable  to  be  compelled  by  the  said  defendants  in  the 
said  suit  to  pay  to  them  another  large  sum,  to  wit,  the 
sum  of  100/.  for  their  costs  upon  and  about  the  said 
motion  and  order,  and  divers  proceedings  adopted  by  the 
said  defendant,  avowedly  on  behalf  of  the  said  plaintiffs  in 
the  said  suit,  for  the  purpose  of  restoring  the  same  and 
discharging  the  said  order  for  the  dismissal  of  the  said 
bill;  and  the  said  plaintiff* also  incurred  divers  other  large 
ezpei.ses,  amounting  in  the  whole  to  a  large  sum,  to  wit. 
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Exek.  of  Pleat,  lOO/L,  in  endeavouring  to  make  the  said  defendant  pay  the 

1832.  I  gt         ,- 

losses  aforesaid. 

The  second  count  stated,  that  a  suit  in  Chancery  was 
instituted  by  the  plaintiff  and  his  wife  for  certain  purposes, 
in  which  the  plaintiff's  wife  was  interested,  and  set  out  the 
order  therein  of  the  5th  May  (as  in  the  first  count),  and 
arerred  notice  to  the  defendant  of  the  said  order:  it  then 
alleged  a  retainer  to  the  defendant  whibt  the  suit  was  pend- 
ing, and  before  the  said  several  times  by  the  said  order  ap- 
pointed and  limited  for  the  said  several  steps  and  proceed- 
ings in  the  suit ;  and  that  it  became  his  duty  to  comply 
with  and  perform  the  terms  of  the  order,  according  to  the 
course  and  practice  of  the  said  Court ;  and  averred  as  a 
breach,  that  he  neglected  so  to  do  at  the  times  when  be 
ought  so  to  have  done,  according  to  the  terms  of  the  or- 
der, and  the  course  and  practice  of  the  Court;  by  means 
whereof  the  plaintiff's  bill  was  dismissed  with  costs,  and 
the  plaintiff  was  forced  to  pay  to  the  defendants  in 
that  suit  a  large  sum  of  money  for  their  costs  of  defence, 
and  divers  costs  and  expenses,  &c«,  incurred  in  and  aboat 
the  instituting  and  prosecuting  of  the  suit,  and  certain 
proceedings  consequent  thereon  and  relating  thereto. 

The  third  count  was  on  a  retainer  by  the  plaintiff  of  the 
defendant,  to  conduct  a  suit  in  Chancery^  theretofore  in- 
stituted, with  proper  care,  skill,  and  diligence;  and  averred 
the  dismissal  of  the  bill,  with  costs,  through  the  careless- 
ness, negligence,  and  unskilfulness  of  the  defendant ;  and 
payment  by  reason  thereof  of  costs,  &c.,  ais  in  the  second 
count,  by  the  plaintiff.  The  fourth  count  alleged  a  re- 
tainer of  the  defendant  to  continue  a  suit;  and  that  it  was 
his  duty  to  inform  himself  of  the  state  of  the  proceedings 
therein,  and  to  take  such  steps  as  were  requisite  for  the 
purpose  of  prosecuting  the  suit  with  effect ;  and  averred 
that  he  omitted  and  neglected  so  to  do,  whereby  the 
suit  was  dismissed,  and  costs  were  incurred  and   paid 
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by  the  plaintiff,  &c*     The  defendant  pleaded  the  general  Exch.of  pietu, 

.  1832* 

issue.  V,— ^^— ^ 

The  cause  was  tried  before  BoUand,  B.,  at  the  sittings     Frankland 
in  Middlesex,  after  Hilary  Term  last,  when  the  following         cole. 
appeared  to  be  the  facts  of  the  case: — 

On  the  nthJuly,  1830,  the  plaintiff  and  his  wife  filed 
a  bill  in  the  Court  of  Chancery,  against  certain  parties  in- 
terested under  the  will  of  Francis  Lucas,  praying,  amongst 
other  things,  that  the  will  might  be  established  and  the 
trusts  thereof  carried  into  execution;  that  an  account 
might  be  taken  of  the  personal  effects  of  the  testator, 
which  had  come  to  the  hands  of  Ann  Lucas  and  David 
James,  two  of  the  defendants  to  that  suit,  the  executors 
of  the  testator,  and  an  inventory  of  the  furniture,  plate, 
&c.,  bequeathed  for  life  to  Ann  Lucas;  and  that  it  might 
be  declared  that  Ann  Lucas  had  forfeited  her  life-interest 
therein;  and  that  the  residue  of  the  testator's  personal 
estate  might  be  ascertained  and  invested,  according  to  the 
trusts  of  the  will.  The  defendants  filed  their  answer  in 
the  early  part  of  November,  1830,  and  on  the  I9th  o{  Ja- 
nuary, 1831,  a  Chancery  baiTister,  before  whom  a  brief  of 
the  pleadings  had  been  laid,  gave  an  opinion,  that  it  would 
be  useless  to  proceed  with  the  bill,  for  the  purpose  of  es- 
tablishing any  forfeiture  o(  Ann  Lucas's  life-interest;  and, 
as  to  the  other  objects  of  the  suit,  that  the  plaintiffs  might 
proceed  with  the  same,  for  the  purpose  of  having  the  ac- 
counts taken  and  the  residue  ascertained,  at  the  risk  of 
having  to  pay  the  costs  of  taking  the  accounts,  in  case  any  ac- 
count had  been  rendered,  if  they  could  not  shew  that  the  ac- 
counts rendered  were  incorrect,  or  tliat  more  had  since 
been  received ;  and  that  the  plaintiffs  were  clearly  entitled 
to  have  other  trustees  appointed,  and  the  stock  invested 
ID  their  names,  and  to  have  an  inventory  of  the  furniture, 
&c.  taken,  as  directed  by  the  will.  In  a  subsequent  opin- 
ion of  the  28th  of  April,  1831,  the  same  Chancery  bar- 
rister advised,  that,  if  the  plaintiffs  should  waive  the  ques- 

VOL.  II.  s  s 
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Etch,  of  Pleas,  time,  expressing  his  opinion  that  he  was  retained  on  the 

-J    4th  of  May;  and  whether,  if  he  was  so  retained  he  had 

Frankland    been  guilty  of  gross  negligence  so  as  to  render  himself 

Cole.        liable  to  the  action.     The  jury  haying  found  a  verdict  for 

the  plaintiff — 

Follett  obtained  a  rule  to  set  aside  the  same,  and  for  a 
new  trial,  citing  Laidler  v.  Elliott  {a);  and  referring  to  an 
order  of  the  Court  of  Chancery  of  the  33rd  of  December, 
1830,  (not  in  the  printed  orders),  by  which  the  defen- 
dants' motion  to  dismiss  the  bill  for  want  of  prosecution, 
was  premature,  and  the  order  consequent  thereon,  irre- 
gular. 

Alexander  and  Tomlinson  shewed  cause. — The  only 
question  is,  whether  the  order  of  the  ^rd  of  December, 
under  which,  it  may  be  admitted,  the  motion  to  dismiss 
should  regularly  have  been  made,  can  be  taken  advantage 
of  by  the  defendant.  Laidler  v.  Elliott  is  distinguishable 
from  this  case ;  that  was  an  action  for  not  charging  a  de- 
fendant in  execution  in  due  time,  whereby  the  plaintiff 
was  prevented  from  obtaining  the  fruits  of  his  judgment; 
and  it  was  held  that  the  attorney  was  not  liable  for  negli- 
gence, inasmuch  as  such  defendant  had  been  improperly 
superseded  before  the  two  terms  allowed  by  the  rule  of 
Court  {Hilary  Term,  26  Geo.  3)  for  charging  the  defen- 
dant in  execution,  had  elapsed.  It  was  clear,  therefore, 
that  the  damage  sustained  by  the  plaintiff  was  not  caused 
by  the  attorney's  negligence,  but  solely  by  the  mistake  of 
the  Judge,  by  whose  order  the  defendant  in  the  action  was 
discharged.  It  was  also  said  by  the  Court  in  that  case, 
that  the  obscurity  of  the  language  of  the  rule  would  have 
been  sufficient  to  protect  the  attorney,  had  the  super- 
sedeas been  regular,  as  he  would  not  have  been  guilty  of 

(a)  3  B.  &  C.  738. 
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gross  negligence.     Here,  howeveri   the  mistake  of  the  Exch,  of  puas. 
Court  is  not  the  sole  occasion  of  the  injury  to  the  plain-     v^if^fl^ 
tiff;  neither  is  there  any  obscurity  in  the  order,  or  any    Frankland 
difference  of  opinion  as  to  the  course  the  defendant  was         qqI^^ 
bound  to  pursue,  so  soon  as  he  was  acquainted  with  that 
order.   The  complaint  of  the  plaintiff  is,  that,  through  the 
defendant's  negligence  and  inadvertence  in  the  formal 
steps  of  the  suit,  the  bill  was  dismissed,  and  costs  incurr- 
ed by  the  plaintiff;  and  the  only  question,  therefore,  is, 
whether  these  costs  were  occasioned  through  an  error, 
such  as  a  prudent  and  cautious  attorney,  bringing  to  the 
exercise  of  his  profession  reasonable  diligence  and  skill, 
might  commit — Per  Abbott,  Lord  C.  J.,  Montrion  v.  Jef- 
fereys  (a) — or  whether  the  defendant   used   reasonable 
care  in  the  conduct  of  the  suit — Reece  v.  Rigby  (Jb).     It 
is  quite  clear  upon  the  evidence,  that  the  defendant  was 
deficient  in  such  skill,  diligence,  and  care;  and,  conse- 
quently, that  the  plaintiff  was  entitled  to  recover  the  costs 
occasioned  thereby. 

FoUett  and  Butty  contrd.  —  The  defendant  was  not 
bound,  as  alleged  in  the  declaration,  to  take  the  steps  and 
proceedings  in  the  suit,  except  according  to  the  practice 
of  the  Court  of  Chancery.  Now,  by  the  practice  there 
prevailing,  the  motion  to  dismiss  the  bill,  and  the  order 
thereupon,  were  made  too  early,  and  the  damage  sustained 
by  the  plaintiff  was,  therefore,  consequent  upon  the  error 
of  the  Court,  and  not  the  negligence  of  the  defendant. 
Laidler  v.  Elliott,  therefore,  is  directly  in  point;  as  there, 
the  alleged  negligence  was,  the  not  charging  a  prisoner  in 
execution  in  time  to  prevent  a  supersedeas  and  discharge 
from  custody ;  to  which  it  was  considered  a  suflScient  an- 
swer, that  the  discharge  of  the  prisoner  by  the  Judge  was 
premature  and  improper.     In  Heathcote  v.  Wilkinson,  an 

(a)  1  Ry.  &  Moo.  317—20.  (6)  4  Barn.  &  Aid.  202. 
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M*eh,  of  PUasy  actiofi  was  brougfat  for  ne^gence  in  not  deliveriog  parti- 
culars of  set-off  within  four  days,  poreiuint  to  a  Judge's  or- 
der,  whereby  the  defendant  was  preTeated  from  giving  cer- 
tain items  in  evidence  before  an  arbitraior;  and,  in  conae* 
quence,  the  award  was  against  the  defendant,  and  he  incurr- 
ed the  costs :  the  defence  was,  a  mistake  in  the  law  by  the 
arbitrator,  in  excluding  the  evidence  which  was  admissible 
under  the  general  issue,  as  the  sum  sought  to  be  proved 
amounted  to  a  payment,  and,  consequently,  no  notice  of 
set-off  was  requisite.  It  was  clear  that  the  defendant  was 
guilty  of  negligence  in  disobeying  the  order  of  the  Judge; 
yet.  Lord  Tenterden^  C,  J.,  held,  that  the  action  was  not 
maintainable,  as  the  injury  had  been  occasioned  to  the 
plaintiff  by  the  mistake  of  the  arbitrator,  in  assuming  that 
the  case  was  a  case  of  set-off.  That  case  b  precisely  si- 
milar to  the  present.  The  plaintiff,  then,  has  sustained 
no  damage  by  reason  of  the  disobedience  of  the  order, 
which  is  the  only  negligence  with  which  the  defendant  is 
charged.  It  was  also  argued,  that  the  cause  was  in  a 
hopeless  state  when  undertaken  by  the  defendant;  and, 
therefore,  that  no  damage  had  resulted  from  hb  negli- 
gence. 

Lord  Lyndhvrst,  C.  B. — I  am  of  opinion  that  dievr 
should  be  no  new  trial  in  this  case.  The  complaint  made 
by  the  plaintiff  in  his  declaration  is,  that  the  replication 
filed  by  Sylvester  on  the  4th  o(  May  was  not  followed  up 
by  the  defendant  Cole^  and  that,  by  reason  of  his  neglect 
to  proceed,  in  obedience  to  the  order  of  the  5th  of  May, 
the  plaintiff's  bill  was  dismissed,  and  certain  costs  and 
charges  thereby  incurred.  It  is  said,  in  answer  to  this, 
that  the  motion  to  dismiss  the  bill  was,  according  to  the 
existing  practice  of  the  Court,  premature ;  and,  therefore, 
that  the  order  made  upon  that  motion  was  irregular;  but, 
as  the  order  was  a  subsisting  order,  the  defendant  was 
bound,  either  to  conform  to  it,  or,  if  aware  of  the  irregu- 


TRINITY  TERM,  2  WILL.  IV.  309 

larityi  he  might  have  applied  to  vacate  that  order.     If  be  Etch,  of  Piea$, 
did  not  think  proper  to  make  that  application,  he  was  '  ^ 

bowid  to  act  in  conformity  with  the  order;  and  I  cannot  Franklamd 
say  that  he  was  not  guilty  of  gross  negligence  in  omitting  q^I^ 
to  take  such  steps  within  the  time  limited  by  the  order,  as 
would  have  prevented  the  dismissal  of  the  bill.  But,  it  is 
then  said,  that,  although  it  might  have  been  the  defendant's 
duty  to  act  in  obedience  to  the  order;  yet,  tliat  the  action 
cannot  be  maintained,  because  the  plaintiff  could  have  ob- 
tained no  advantage  if  he  had  proceeded  further  in  the 
suit.  The  contrary,  however,  appears,  as  he  was  entitled 
to  a  part  of  the  prayer  of  his  bill,  and  to  his  costs  in  re- 
spect of  that  part,  out  of  the  general  fund;  and  there  is 
no  ground  for  saying  that  this  would  have  been  no  advan- 
tage. It  is  clear  that  Cole  was  retained  to  conduct  the 
cause.  All  the  evidence  is  one  way  upon  that  point;  and 
I  therefore  think,  that  no  grounds  have  been  laid  to  induce 
the  Court  to  grant  a  new  trial. 

Bayley,  B. — I  am  of  the  same  opinion.  I  think  that 
the  question  as  to  the  retainer  was  properly  put  to  the 
jury,  as  it  involved  in  it  a  question  of  time  prior  to  the 
Snd  of  May;  and  that  there  was  sufficient  evidence  of  a 
retainer  before  that  time^  when  the  bill  was  in  point  of  fact 
dismissed,  to  warrant  the  finding  of  the  jury.  There  is 
another  question,  which  is  a  question  of  law.  It  is  said, 
that  the  order  was  an  order  irregularly  obtained,  and,  con- 
sequently, that  the  defendant  was  not  bound  to  obey  it. 
The  order,  however,  was,  in  fact  made  by  the  Court ;  and 
we  are  at  liberty  to  assume  that  Henson  and  Cole  did  not 
know  it  was  irregular;  as,  whether  they  did  or  not,  it  was 
in  existence,  and  required  the  plaintiffs  to  proceed^  at  the 
peril  of  the  bill  being  dismissed  with  costs.  The  disobe- 
dience of  the  order  is  that  of  which  the  present  plaintiff 
complains,  and  is  that  from  which  he  has  received  a  da- 
mage.    It  is  said,  that  disobedience  to  an  irregular  order 
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E*eh,  of  Pleat,  does  not  entitle  the  plaintiff  to  recover,  and  that  the  de- 
^  ^  '  ^  fendant  did  all  he  could  by  the  subsequent  applications  to 
Frankland  restore  the  cause.  This  is  not  so;  because  he  should 
Cole.  l^&v®  applied  to  vacate  the  order,  instead  of  acting  upon  it, 
and  suffering  the  period  of  time  to  elapse  during  which  he 
could  object  to  its  validity.  The  defendant's  disobedience 
then  produced  a  damage  to  the  plaintiff;  and  there  is  no- 
thing in  this  case  to  take  away  any  right  he  has  to  recover 
in  respect  thereof.  Heaihcoie  v.  Wilkinson  will  not  inter- 
fere with  this  decision ;  there,  the  question  was,  whether 
the  negligence  of  the  attorney  in  not  delivering  particukrs 
of  set-off  precluded  him  from  giving  evidence  of  an  item 
which  turned  out  not  to  be  properly  a  matter  of  set-off, 
but  which  the  defendant  was  entitled  to  insist  upon  the  al- 
lowance of,  under  the  general  issue ;  and,  therefore,  no 
damage  legally  resulted  to  the  plaintiff  in  consequence  of 
the  neglect  of  the  attorney  to  deliver  particulars  of  set-off. 

Vaughan,  B. — I  think  there  was  ample  evidence  that 
the  defendant  was  retained  in  the  character  of  solicitor. 
Undoubtedly,  to  maintain  this  action,  it  was  necessary  that 
he  should  be  found  to  have  been  guilty  of  gross  negligence; 
but  I  think  that  the  disobedience  of  this  order,  which  it 
was  his  duty  to  attend  to,  amounted  to  such  negligence; 
and,  in  every  view  of  the  case,  that  the  verdict  may  be 
sustained.  The  cases  cited  to  impeach  the  verdict  are  of 
a  very  different  description.  In  Laidler  v.  Elliott,  there 
was  no  negligence  imputable  to  the  attorney ;  but  all  the 
damage  arose  from  the  error  of  the  Judge  in  making  an 
order  at  chambers.  In  the  other  case,  the  error  was  that 
of  the  arbitrator;  and,  therefore,  those  cases  go  only  to 
the  extent  of  deciding,  in  conformity  with  reason  and  jus- 
tice, that  the  attorney  is  not  responsible  for  the  error  of  a 
Judge  or  an  arbitrator. 

BoLLAND,  B.,  concurred. 

Rule  discharged. 
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Exch.  of  Pleat, 
1832. 

Morgan  Jones  v.  W.  Jones,  Gent,  one  &c. 

JLf  EBT  on  a  joint  and  several  bond,  executed  by   IV.  To  entitle  a 
Jones,  A.  T.  Jones,  both  of  whom  were  dead,  and  the  de-  ^«?^ dower,  *it 
fendant.     The  defendant  pleaded  non  est  factum,  and  the  ™"f '  ^^  ""T** 

*  •^  »  and  proved,  that 

plaintiff  joined  issue  on  that  plea,  and  prayed  that  the  the  husband 
bond  and  condition  might  be  enrolled.  The  condition,  an  estate  of  in- 
which  was  set  out,  recited  indentures  of  lease  and  release  ***'^^"^®' 
(whereby  a  certain  messuage  and  lands,  with  the  appurte- 
nances, before  then  assigned  by  Lewis  to  W.  Jones,  one 
of  the  deceased  obligors,  under  the  Lords'  act  (a),  were 
assigned  by  the  said  W.  Jones  to  the  plaintiff),  and  was 
for  the  quiet  enjoyment  of  the  premises^  and  for  the 
payment  to  the  plaintiff  of  any  loss  or  injury  sustained  by 
reason  of  the  legal  ouster  of  the  plaintiff  therefrom,  or  from 
any  part  thereof,  by  Lewis,  or  any  other  person.  The 
plaintiff  then  suggested  the  two  following  breaches,  under 
the  statute  8  &  9  Will.  3,  c.  1 1,  s.  8.  First,  that,  after  the 
making  of  the  said  writing  obligatory,  to  wit,  &c.  A.  D. 
1827,  a  certain  action  of  dower  was  commenced  and  pro- 
secuted in  the  court  of  great  session  for  Cardiganshire, 
by  one  Mary  Lewis,  widow,  who  was  the  wife  of  the  said 
Lewis,  against  the  said  plaintiff,  for  the  recovery  of  the 
third  part  of  certain  messuages,  tenements,  and  lands, 
which  were  of  the  said  M.  Lewis,  her  former  husband ;  and 
thereupon,  such  proceedings  were  had,  that  afterwards,  to 
wit,  in  the  year  aforesaid,  the  said  Mary,  by  the  consi- 
deration and  judgment  of  the  Court,  recovered  against  the 
present  plaintiff  in  the  said  action,  and  thereupon  had 
full  seisin  and  possession  given  her  of  the  said  messuage, 
tenement,  and  lands,  in  the  said  condition  of  the  said  writ- 
ing obligatory  mentioned  as  her  dower.  And  the  said 
(present)  plaintiff  was  legally  ousted  out  of  the  possession 

(fl)  32  Geo.  3,  c.  28. 
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Eich.  of  Pleat,  of  the  Same.  And  by  reason  of  the  said  judgment  and  le- 
->  gal  ouster  of  him  the  said  plaintiff  out  of  the  possession  of 
Jones  ^\^q  3^;^  messuage^  tenement,  and  lands  in  the  condition  of 
Jones.  the  said  writing  obligatory  mentioned,  he  hath  been  obi- 
ged  to  pay  and  hath  paid  divers  sums  of  money,  amounl- 
ing,  &c.  to  50A,  in  satisfaction  of  the  said  dower  of  the  said 
Mary  Letds,  and  hath  sustained  a  loss  or  injury  to  a  lai^ 
amount,  to  wit,  to  the  amount  of  10(ML  Yet  tlie  said  fV. 
Jones f  T.  Janes^  and  W.  Jone$^  (the  defendant),  have  not, 
nor  has  either  of  them,  nor  hare  the  heirs,  executors,  or 
administrators  of  any  or  either  of  them,  paid  and  reimbur- 
sed unto  the  said  plaintiff  the  said  sum  of  money,  being 
the  loss  or  injury  he  hath  sustained  as  aforesaid,  or  any 
part  thereof,  contrary  to  the  form  and  effect  of  the  said 
condition,  &c.  of  the  said  writing  obligatory.  Secondly* 
That  the  costs,  damages,  and  expenses  suffered  and  in- 
curred  by  the  said  plaintiff,  by  reason  of  the  said  action  of 
dower  so  commenced  and  recovered  by  the  said  ATorjf 
against  the  said  plamtiff,  amounted  in  the  whole  to  lOM 
&c.;  and  the  said  plaintiff  hath  not  beefi  indemnifi- 
ed and  discharged  of  and  irom  the  same,  and  the  said  W. 
Jones^  T.  Jones^  and  tF.  Jones  (the  defendant),  have  not, 
nor  hath  either  of  them,  paid  to  the  said  {daintiff  the  said 
last-mentioned  sum  of  100/.;  and  the  said  plaintiff  hath  not 
held,  occupied,  and  enjoyed  the  said  messuage,  tenement, 
and  lands,  in  the  condition  of  the  said  writing  obligatory 
mentioned,  free  and  clear,  and  freely  and  clearly  aequitt-^ 
ed,  exonerated,  indemnified,  and  discharged  of  and  from 
the  said  costs,  damages,  and  expenses,  amounting  to  lOOiL, 
suffered  and  incurred  by  the  said  plaintiff  in  the  said 
action  of  dower  so  commenced  and  recovered  by  the 
said  Mary  against  the  said  plaintiff  as  aforesaid,  con- 
trary &c.  The  venire  was  awarded  to  try  the  issue  join- 
ed, and,  if  found  for  the  plaintiff,  to  inquire  of  the  truth  of 
the  breaches  assigned,  and  assess  the  damages. 

At  the  trial  before  BoUand,  B.,  at  the  Spring  Assizes  for 
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Carmarthenshire t  to  which  county  the  venue  had  been  E*ck.  1/  Pleat, 
changed,  it  appeared  that  Lewis  was,  in  1815,  seised  in 
fee  of  the  premises  in  question^  and  assigned  them  under  the 
Lords'  act,  32  Geo.  3,  c.  28,  s.  13,  to  William  Jones  of  £., 
who  took  possession,  and  sold  the  estate  in  1819  to  the  plain- 
tiff in  this  action.  The  bond  of  indemnity  sued  on  was  then 
given  to  the  purchaser  by  W.  Jones  of  L.,  the  assignee, 
and  by  his  attornies  T.  Jones ,  and  fF.  Jones  (of  A.,  de- 
fendant), as  an  indemnity  against  the  claim  of  the  son  of 
the  insolvent.  The  insolvent,  Lewis,  died  in  1835,  leaving 
a  widow  him  surviving;  who,  after  demanding  an  assign- 
ment of  dower  by  the  present  plaintiff  out  of  the  premises 
in  question,  sued  him  in  dower  unde  nihil  habei  in  the 
Caritiganshire  great  sessions.  The  attorney  in  that  ac- 
tion was  the  present  defendant.  The  tenant  in  dower  (the 
present  plaintiff)  pleaded,  that,  before  the  commencement 
of  the  suit,  he  was  ready  and  willing,  and  then  and  there 
tendered  and  offered  to  the  said  (widow)  her  dower  of  the 
said  hereditaments  and  premises,  with  the  appurtenances; 
to  receive  which  she  wliolly  refused :  and  he  further  said 
that  he  was  still  ready  and  willing  to  render  to  the  said  (wi- 
dow) her  dower  of  the  said  hereditaments  and  premises, 
and  rendered  the  same  there  in  court  to  the  said  (widow). 
Tiie  judgment  signed  thereupon  was  in  the  following  form : 
**  And  because  the  said  (widow)  doth  not  deny  the  plea  of 
the  said  tenant  (the  present  plaintiff),  therefore  it  is  con- 
sidered that  the  said  (widow)  recover  against  the  said  (ten- 
ant) her  seisin  of  the  third  part  above  demanded,  with  the 
appurtenances,  to  be  held  by  her  in  severalty,  by  metes 
and  bounds;  and  the  said  A/.  c7.,  the  tenant,  in  mercy, 
and  so  forth:  And  thereupon  the  said  (widow)  saith 
that  M.  Zr.,  her  late  husband,  on  1st  January,  1824,  died 
seised  of  the  tenements  aforesaid  in  his  demesne  as  of 
fee,  and  prays  a  writ  of  &c.  to  be  directed  to  the  sheriff 
of  the  county  of  C,  as  well  to  give  her  full  seisin  of  the 
third  part  aforesaid,  with  the  appurtenances,  to  be  held  by 
her  in  severalty,  by  metes  and  bounds,  as  to  inquire  how 
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Exch,  of  Pleat,  much  the  third  part  of  the  tenements  aforesaid  may  be  year- 
1833*  "        f 

^     ly  worth  according  to  the  value  thereof,  and  also  what  da- 

J0NE8  mages  the  said  widow  has  sustained  on  occasion  of  detain- 
JoNEs.  ing  the  dower  aforesaid,  beyond  the  value  aforesaid,  from 
the  commencement  of  this  suit  until  the  award  of  the  said 
inquiry,  as  also  for  her  costs  and  charges  by  her  about  her 
suit  in  this  behalf  expended.  The  writ  of  sebin  and  in- 
quiry having  issued,  the  inquisition  found  by  the  jury  was, 
that  the  said  M.  Lewis  (the  deceased  husband)  died  on  1st 
June,  18^5,  at  &c.,  having,  during  his  intermarriage  with 
the  said  widow,  been  seised  in  his  demesne  as  of  fee  simple 
of  the  tenements  aforesaid;  and  the  said  tenements  were, 
and  ever  since  his  decease  have  been,  of  the  yearly  value  of 
9/.  beyond  all  reprises:  and  that  nine  months  have  elapsed 
since  the  demand  of  dower  by  the  said  widow;  and  that 
the  said  widow,  sustained  damages  by  reason  of  her  dower 
to  the  amount  of  2L  and  for  her  costs  in  that  suit,  the  sum 
of  40«. :  therefore  it  is  considered  that  the  said  widow  re- 
cover against  the  said  tenant  (the  present  plaintiff),  as  well 
her  damages  of  2L  sustained  by  reason  of  the  detention  of 
her  said  dower,  as  also  the  sum  of  40s.  for  her  costs  by  the 
inquisition  aforesaid  found.  The  widow  was  put  in  pos- 
session of  a  third  part  of  the  premises  in  question.  The 
plaintiff  obtained  a  verdict  on  the  plea  of  non  est  fae- 
iumf  and  the  damages  were  assessed  on  the  first  breach  at 
30/.  for  four  years  and  a  half  arrears  of  dower;  and  on 
the  second  for  ^L  14fS.  6c/.,  being  for  the  damages  and 
costs  paid  by  the  plaintiff  in  the  action  of  dower.  The 
learned  Baron  gave  leave  to  the  defendant  to  move  to  re- 
duce  the  verdict  by  deducting  the  latter  sum. 

In  Easter  Term,  JS.  F.  fPtUiams  obtained  a  rule  accor- 
dingly, against  which — 

John  Evans  and  Whitcombe  shewed  cause. — The  defen- 
dant seeks  to  reduce  the  verdict,  by  deducting  the  amount 
of  the  damages  and  costs  paid  by  the  plaintiff,  who  was 
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the  tenant  in  the  action  of  dower ;  or  so  much  of  the  costs  Exch.  of  Pieas, 

as  were  incurred  after  the  inquiry  was  awarded.     It  is  ob-  ^ 

jected,  that  the  demandant  was  deprived  of  her  right  to        Jones 

recover  damages  under  the  statute  of  M erton/  20  Hen.  3        jon'es. 

c.  1,  and  therefore  was  not  entitled  to  costs  by  the  statute 

of  Gloucester,  10  Ed.  S,  in  consequence  of  the  plea  of  tout 

temps  prist.    This,  however,  is  not  a  plea  of  tout  temps 

prist  sufficient  to  deprive  the  widow  of  her  damages,  as  it 

does  not  state  that  the  tenant  hath  been  always  ready  to 

render  dower,  from  the  death  of  her  husband  up  to  the 

commencement  of  the  suit  (a).     But,  even  if  this  were  a 

plea  of  tout  temps  prist,  the  demandant  would  still  have 

bieen  entitled  to  damages  from  the  commencement  of  the 

suit  to  the  award  of  the  writ  of  inquiry  (6). 

Secondly,  the  damages  should  be  computed  up  to  the 
time    of  taking  the   inquisition — Tkynne  v.   Thynne  (c). 
Walker  v.  Nevil  (d).    Penrice's  case  was  determined  on 
.another  point,  and  therefore  is  no  authority  contrd. 

Thirdly,  although  the  inquisition  does  not  state  that 
the  husband  died  seised,  but  merely  his  seisin  during 
coverture,  yet  it  must  be  intended  that  the  seisin  con- 
tinued to  the  time  of  the  husband's  death,  as  the  writ 
of  seisin  and  inquiry  are  founded  on  the  averment  by 
the  widow,  that  the  husband  died  seised.  But  the  want 
of  such  an  allegation  is  not  material,  as  it  is  not  usual  to 
insert  it  in  a  writ  of  dower  unde  nihil  habet —  Williams 
V.  Gwynne  {e),  and  it  is  not  clear  that  the  widow  would 
be  deprived  of  damages,  even  if  the  husband  -did  not  die 
seised ;  for,  in  Roscoe  on  Real  Actions,  509,  n.  (f),  it  is 
said,  '^  that,  though  the  husband  do  not  die  seised,  yet, 
if  the  wife  demand  her  dower,  she  may  recover  dama- 
ges  from    the  time  of  the  refusal."     On  this  authority, 

(a)  Co.  Litt.  326;  Richardson's  (c)  Trin.  1649;  Hal.  MSS. 

Pract.  C.P.Stb  cd.  609.  ((/)  1  Leon. 56;  Harg.  Co.  Litt. 

(6)2  Wms.  Saund.  44  d;  cited  n.4,32,  b.98. 

1  Richardson's  Pract.  5  £d.  509;  (e)  2  Saund.  43;  Register  fo. 

Penr ice's  case,  Barnes,  234.  170;  cited  n.  1,  ib. 
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Exek.  of  Pleat,  therefore,  the  assessment  of  damages  by  the  jury  for  tlie 

tfane  elapsed  since  the  demand  of  denver,  is  correct ;  but, 
admitting  the  legal  objections  ta  be  gO€>d,  it  k  still  ques- 
tionable whether  it  is  competent  to  the  defendant  to  resort 
to  such  a  defence,  as  he  was  the  attorney  for  tbe  plaintiff; 
and,  if  the  award  of  damages  and  costs  was  imprc^per,  it 
was  occasioned  by  bis  own  laches  and  misconduct. 


E.  V.  WittiOfMf  caniri. — ^Tbe  widow  is  not  entMed  (o 
damages  and  costs,  on  twa  grounds— ^r«f,  by  reason  of  the 
plea — secondly f  by  reason  of  the  omission  of  aw  allegation 
in  the  inquisition,  that  the  husband  died  seiaed.  The 
plea  is,  in  substance,  a  plea  of  tender;  and,  abhonghit 
might  be  bad  on  demurrer,  it  is  made  good  by  the  de- 
mandant's confessing  and  taking  judgment  on  it.  IBayky, 
B. — The  demandant  only  confesses  what  is  alleged,  and  not 
that  the  tenant  has  always  been  ready.  Tender  aJone  does 
not  exonerate,  unless  the  tenant  has  alynrays  beeft  ready  to 
render  the  land ;  and  this  plea*  does  not  state  that  lie  was 
ready  to  render  the  land  at  tfie  proper  time.  It  might  be, 
that  the  tender  was  made  when  she  was  entided  to  dama- 
ges, and,  if  so,  what  remedy  would  she  have  bad  for  the 
damages,  if  she  had  then  tidten  the  land?}  The  dass  of 
persons  who>  by  the  statute  of  Bferton^  are  to  pay  dama- 
ges, are  those  who  are  to  be  amerced  for  the  deforcement 
for,  it  is  expressly  laid  down,  that,  wherever  tbe  tenant 
pleads  tout  temps  prists  and  the  demandant  takes  judg- 
ment immediately,  then  there  shall  only  be  recovery  of 
seisin,  ei  nihil  de  misa,  quia  veniiprimo  die/  but>  if  the  de- 
mandant would  have  damages,  she  may  aver  that  she  re- 
quested her  dower,  and  the  tenant  did  not  endow  her; 
and  that  the  judgment  for  damages  and  value  shall  wait 
till  the  issue  is  tried  (a).  From  RastalTs  Entries,  fol. 
228,  it  appears,  that  **  de  misa,'  is  only  an  abbrevation 

(a)  HaL  MSS.,  Harg.  Co.  Lit.  33  a.,  n.  199. 
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of  ''  de  misericordia.''    Penrices  case  only  applies  to  tlie  Bxck.  of  pieat, 
extent  of  the  damages,  and  the  remark  in  Harg.  Co.  Lit.  '   , 

n.  198,  32.  by  that  the  judgment  intended  by  the  statute  of  Jomes 
Merton,  is  not  the  firsts  but  the  second  judgment^  is  re-  jonbs. 
ferable  only  to  a  writ  of  inquiry  upon  the  grand  cape. 

Secondlffy  it  is  clear  that  the  widow  can  recover  dama- 
ges in  dower  only  where  the  husband  dies  seised  (a) ;  and 
that  such  seisin  must  be  suggested  upon  the  record,  was 
admitted  by  Reeve  (arguendoj,  in  Kerry  v.  Kent  (6). 
There  is  here  no  suggestion  or  confession  of  this  fact  upon 
the  record,  but  the  finding  of  the  jury  that  the  husband 
was  seised  «  during  his  intermarriage."  rather  excludes  the 
inference  of  seisin  at  the  time  of  his  death. 

Bayley,  B. — I  am  of  opinion  that  this  rule  must  be  made 
absolute  to  reduce  the  damages  to  30/.  If  the  case  stood 
merely  upon  the  objection  that  the  party  had  made  a  ten- 
der, and  had  been  ready  to  assign  the  dower,  I  should 
have  thought  that  the  demandant,  by  the  way  in  which  this 
was  pleaded,  would  not  have  been  deprived  of  the  right  to 
recover  damages,  because  I  take  that  right  to  be  this — 
**  You,  the  tenant  in  dower,  are  to  be  at  all  times  ready 
and  willing  to  assign,  and  unless  you  are,  the  widow  is  en- 
titled to  recover  damages.*'  Now,  in  this  case,  it  is  not 
positively  stated  that  he  was  so  ready  and  willing,  at  least 
that  point  is  left  questionable  upon  the  pleas. 

Upon  the  second  objection,  however,  viz.  that  it  is  not 
alleged  that  the  husband  died  seised,  I  am  not  able  to  get 
over  the  difficulty  the  statute  of  Merton  presents.  The 
words  of  the  statute  are,  "  Whoever  deforceth  widows  of 
their  dowers  of  the  lands  whereof  their  husbands  died 
seised^  and  that  the  same  widows  after  shall  recover  by 
plea,  they  that  be  convicted  of  such  wrongful  deforcement 
shall  yield  damages  to  the  same  widow ;  that  is  to  say,  the 
value  of  the  whole  dower  to  them  belonging,  from  the  time 

(o)  Co.  Lit.  32.  b.;  Dy.  284  a.  (6)  Lord  Raymond,  1384. 


608  CASES  IN  THE  EXCHEQUER, 

Exch,  of  Pleat,  of  the  death  of  their  husbands,  unto  the  day  that  the 

1832  ... 

^     said  widows,  by  judgment  of  the  Court,  have  recovered 

Jones  their  seisin  thereof,  and  the  deforcers  nevertheless, 
Jones.  s^aH  ^^  amerced  at  the  king's  pleasure."  Now,  at  the 
common  law,  the  widow  was  entitled  to  no  damages ;  and 
this  statute,  in  terms,  gives  damages  only  in  those  instances 
where  the  husband  dies  seised ;  and  when  we  come  to  see 
what  was  the  language  of  the  earliest  treatises  of  those 
lawyers  who  wrote  nearest  to  the  period  of  time  when  the 
statute  passed,  we  find  it  laid  down  in  the  books,  that 
these  were  the  instances  to  which  damages  were  confined. 
In  Coke  Litt/eion,  32.  b,  it  is  said — **  She  shall  recover 
damages  only  where  her  husband  dies  seised,  that  is  to 
say,  of  the  freehold  and  inheritance ;  for,  albeit  the  hus- 
band, before  the  title  of  dower,  had  made  a  lease  for  years, 
reserving  a  rent,  the  wife  shall  recover  the  third  part  of 
the  reversion  with  a  third  part  of  the  rent  and  damages; 
for,  the  words  of  the  statute  are,  *'  de  quibus  viri  sui  obie- 
runt  seisitiy 

The  like  rule  is  said  to  be  in  conformity  with  the  prac- 
tice and  precedents  in  the  Common  Pleas.  In  Easier 
Term,  11  Eliz.  Dyer,  284  a,  and  in  the  note  198  Co.  Litt. 
32,  Mr.  Hargrove  gives  a  passage  from  Lord  Hales  s  ma- 
nuscript, explanatory  of  the  language  of  the  statute — 
'^  First,  what  shall  be  said  to  be  a  dying  seised:  husband 
makes  feoffment  to  the  use  of  himself  for  life,  remainder  to 
his  son  in  tail,  and  dies  seised;  the  wife  shall  not  have  da- 
mages, because  he  doth  not  die  seised  of  the  inheritance, 
which  descends  to  the  son;  and,  therefore,  finding  that 
the  husband  dies  seised,  without  saying  of  what  estate,  is 
ill:"  therefore,  it  is  not  sufficient  that  the  widow  shew  the 
husband  died  seised,  but,  it  must  also  be  alleged,  that  he 
died  seised  of  an  estate  of  inheritance.  I  am,  therefore, 
of  opinion,  that,  according  to  the  strict  rule,  there  ought 
to  have  been  no  damages;  because,  it  is  not  shewn  that 
the  husband  died  seised. 
It  has  been  objected,  that,  as  this  point  was  not  raised 
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at  the  trial,  it  ought  not  now  to  prevail;  but,  as  it  would  Exch.  of  pieeu, 

be  of  no  use  to  send  the  case  down  to  a  new  trial,  the  rule     ^      y"   ^ 

may  be  made  absolute.     An  objection  has  also  been  made,        jones 

that  it  is  not  competent  for  the  present  defendant  to  say        jones. 

that  the  damages  were  improperly  recovered,  as  he  was 

the  attorney  for  the  present  plaintiff,  the  tenant  in  the  writ 

of  dower.     Although  an  attorney  is  bound  to  bring  to  the 

conduct  of  a  cause  all  the  knowledge  requisite  for  a  fair 

and  skilful  conduct  of  it,  it  is  not  essential  that  he  should 

understand  every  nice  and   diflScult  question  of  law  that 

may  arise.     For  gross  negligence  he  is  answerable ;  and 

that  question  may  be  raised  in  an  action  for  negligence. 

But,  the  attorney  here,  as  it  seems  to  me,  is  not  blameable 

for  not  knowing  the  nicety  of  the  law;  nor  do  I  think  we 

can  visit  him  with  the  costs  that  might  be  recovered  back 

by  a  writ  of  error. 

BoLLAND,  B. — I  agree  in  opinion  upon  the  main  point, 
that  it  does  not  appear  upon  the  face  of  the  record  that 
the  husband  died  seised ;  and,  consequently,  that  the  wi- 
dow was  not  entitled  under  the  statute  to  recover  damages. 
The  finding  of  the  jury  might,  perhaps,  be  construed  to 
amount  to  a  finding  that  the  husband  died  seised ;  but,  at 
best,  it  is  equivocal,  and,  therefore,  it  is  not  fit  that  we 
should  give  it  that  interpretation.  If  the  jury  did  so  find, 
it  wouldh  ave  been  easy  to  draw  up  the  judgment  according 
to  the  form  of  the  allegation  of  seisin  made  by  the  widow: 
instead  of  which  there  is  almost  a  studied  departure  from 
this  form,  in  stating  that  the  husband  died  on  the  1st  of 
JunCf  having  "  during  his  intermarriage"  been  seised. 

GuRNEY,  B.,  concurred. 

Rule  absolute  to  reduce  the  verdict  to  30/., 
the  costs  of  the  rule  to  be  borne  by  eaoh 
party  respectively. 

VOL.  I.  T  T 
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Exch.  of  Pleoi, 
1833. 

Ansell  v.  Robson  and  Anotheri  Assignees,  &c. 
A  coach  maker    ASSUMPSIT  agsinst  the  assignees  of  a  bankrupt  for 

who  was  ten-  ,  a.*         m.  *.     »  ^      j  * 

ant  from  year  to  use  and  occupation,  to  recover  one  quarter  s  rent,  due  at 
^r^bl^riSd"     Christmas,  1831,  for  premises  let  by  the  plaintiflT  to  the 

had  several  bankrupt. 

became  bank- '  At  the  trial  before  Gumey,  B.,  it  appeared  that  the 
2ffn^"cnnBrc"*  bankrupt  had  carried  on  an  extensive  business  as  a  coach 
upon  the  pre-     manufacturer,  and  at  the  time  of  the  bankruptcy,  on  the 

roues  to  keep 

the  coaches  in  9th  o{ March,  1 83 1 ,  had  upwards  of  three  hundred  coaches 

jwSe  onhe*^""  '^t  on  hire,  under  contracts.     The  assignees  made  use  of 

bankrupt's  con-  ^^  premises  in  question  for  the  purpose  of  continuing  the 

the  bankrupt's  works  and  to  keep  the  coaches  in  repair,  pursuant  to  the 

and  the  key  of  terms  of  the  Contract ;  and,  on  the  26th  of  March,  the  day 

£rc?ed"toUie*^*  after  the  assignment,  half  a  year's  rent  was  paid  under  a 

bankrupt,  but  distress.     On  the  15th  ot  August,  a  sale  took  place,  and 

the  asssiirnees 

paid  the  rent  up  ou  the  17th  the  assignees  sent  the  key  of  the  premises  to 
wflifoiSid^/  the  bankrupt,  but  they  paid  rent  up  to  Michaelmas.  The 
In  an  action  by    learned  Judffc  directed  the  jury  to  find  for  the  plain- 

the  landlord  for  •      *  *r 

a  quarter's  rent  tiflf,  if  they  were  of  opinion  that  the  defendants  had  taken 
mow  fofiowing^  posscssion  of  the  premises  with  a  view  to  a  beneficial  oc- 
Heid,  that  the  cupation;  and  the  jury  having  accordingly  found  a  verdict 
liable.  for  the  plaintiff — 

Hutchinson  moved  for  a  new  trial,  submitting  that  the 
defendants  were  not  liable,  inasmuch  as  there  was  no  ac- 
tual occupation  from  Michaelmas  to  Christmas,  and  no 
contract  for  a  tenancy ;  and  that  their  acts  would  not  have 
amounted  to  an  acceptance  of  the  term^  if  the  bankrupt 
had  held  under  a  lease,  but  merely  to  an  experiment  for 
the  plirpose  of  ascertaining  the  value  of  the  premises.  If 
liable  here,  they  would  be  equally  so  had  they  only  gone 
on  the  premises  for  one  day. 

Lord  Lyndhurst,  C.  B., — That  would  have  been  equi- 
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vocal ;  but,  if  assignees  go  on  the  premises  for  the  purpose  of  Eich,  of  pieat, 
taking  possession^  and  actually  take  possession^  that  is  suffi- 
cient to  bind  them  to  take  the  premises.  A  tenancy  from 
year  to  year,  until  it  is  terminatedi  is  the  same  as  a  lease. 
The  mtereatof  the  bankrupt  vested  in  the  defendants; 
and  it  was  expressly  found  by  the  jury  that  they  took 
possession  and  occupied  with  a  view  to  benefit  the  estate ; 
a  finding  perfectly  consistent  with  the  evidence. 

Rule  refused. 


Williams  r.  Jones. 

X  HE  defendant  being  in  the  custody  of  the  Sheriff  of  Where  a  defen- 
Camarvottshiref  in  the  county  goal^  at  the  suit  of  a  differ-  county  gaol,  the 
ent  plain tiffy  surrendered  to  a  commission  of  bankrupt  cluticd  as  o? 
which  was  worked  in  that  county.    He  was  now  brought  ^^e^^  ^°  ^  ^"^ 

of  habeot  corpuM 

up  under  a  writ  of  Juibeeu  corpus  ad  satisfaciendum  issued  ad  tatirfaden- 
by  the  present  plaintiff,  in  order  to  be  charged  in  execu-  to'^remoTe^lm^ 
tion.  It^w'S'^^/^ 

the  Warden  of 
the  FleeU    The 

JR.  V.  Richards f  for  the  petitioning  creditor^  moved  that  I^Ht^iuscre-  ^ 
be  might  be  remanded,  and  that  the  costs  of  his  removal  ^e"^J2!uJl^* 
and  return  should  be  paid  by  the  plaintiff. 

«/*•  Jervis  contended  that  the  plaintiff  was  entitled  to 
charge  a  defendant  in  a  county  goal  in  execution,  either 
by  lodging  a  capias  ad  satisfaciendum  with  the  sheriff,  or 
bringing  up  the  defendant  by  habeas  corpus  ad  satisfaci* 
endum,  in  order  to  remove  him  into  the  custody  of  the  War- 
den of  the  Fleet.  He  cited  Dax*s  Practice^  109 — Tidd^s 
Practice^  364. 

[Bayley,  B. — Have  you  any  authority  which  says  you 
have  a  right  to  proceed  by  habeas  corpus?  The  proceed- 

TT^ 
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Bxch.  of  Pleas,  ing  by  copias  ad  Satisfaciendum  is  more  obvious,  and  more 

1832*  •      ^1 

^     convenient.] 

Williams  In  Owen  V.  Owen  (a),  it  was  not  disputed  that  a  plaintiff 

Jones.  might  elect  which  writ  he  would  resort  to;  and  the  only 
question  raised  was  whether  the  delivery  of  a  ca.  sa,  to  the 
SherifTcompleted  the  execution,  so  as  to  preclude  the  plain- 
tiff from  subsequently  proceeding  by  habeas  corpus  ad  sa- 
tisfaciendum, 

Bayley,  B. — I  think  that  the  issuing  of  this  writ  is  an 
act  within  the  discretion  of  the  Court,  and  therefore,  that, 
if  they  had  been  apprised  when  it  was  applied  for,  that 
the  party  was  in  a  distant  county  goal,  and  that  the  only 
object  was  to  charge  him  in  execution  and  commit  him  to 
the  custody  of  the  Warden  of  the  Fleet,  they  would  not 
have  granted  it.  In  the  exercise  of  a  sound  discretion, 
the  Court  will  consider  the  circumstances  under  which  they 
are  called  upon  to  grant  the  writ,  and,  looking  at  them  in 
this  case,  it  is  clear  that  it  is  writ  which  the  plaintiff  ought 
never  to  have  asked  for,  as  he  might  have  charged  the  de- 
fendant in  execution  as  effectually  in  the  Court  below  by 
a  writ  of  capias  ad  satisfaciendum  lodged  with  the  sheriff. 
The  writ,  then,  has  improperly  issued,  and  the  defendant 
has  a  right  to  be  remanded.  I  cannot  help  thinking  that  it 
would  be  an  oppresive  act  in  a  case  like  this  to  allow  such 
a  writ  to  issue,  and  a  great  hardship  to  open  the  prison  of 
this  Court  to  all  prisoners  in  the  county  prisons,  at  the 
option  of  execution  creditors. 

The  prisoner  was — 

Remanded. 

(a)  2  B.  &  Ad.  805. 
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Ejtch,  of  Pleas, 
183->. 

DlXON  V.  WiGRAM. 

C/OVENANT  on  a  mortgage  deed.     On  a  rule  to  shew  A  first  mort- 

cause  why  the  plaintiff  should  not  assign  and  reconvey  the  an  action  on  tiie 

mortgaged  premises,  and  deliver  up  the  mortgage  deeds,  mortgage *deed! 

on  bringincr  the  principal  money,  interest,  and  costs^  into  having  receW- 

**     °  *^  '^  ,  ^'  '  .  ed  notice  fronn  a 

Court,  and  why  proceedings  should  not  be  stayed,  it  ap-  second  mortga- 

peared  that  the  plaintiff  who  was  first  mortgagee,  had  re-  ver  up  the  deeds. 

ceived  a  notice  from  a  second  mortgagee  of  his  interest,  ^^^^^^^l^^ 

and  had  been  desired  not  to  deliver  up  the  deeds,  the  Court  to 

compel  the 
plaintiff,  under 

Alexander  shewed  cause,  and  contended  that  the  case  g  ^^^^o  to  re- 
was  not  within  the  statute  7  Geo.  2,  c.  20,  first,  as  the  ac-  convey  the  pre- 

raises  upon  pay- 

tion  was  not  in  ejectment  or  '*  on  a  bond  for  payment  of  mem  of  the 
the  money  secured  by  the  mortgage,  or  performence  of  the  est,"and  costs; 
covenant  therein  contained;"  and,  secondly,  as  the  second  ?",^jijjo^be"a 
mortgagee  did  not  consent  to  the  delivering  up  of  the  case  within  the 
deeds,  and,  therefore,  might  have  his  remedy  against  the  made  the  order. 
plaintiff^  after  notice,  in  a  Court  of  equity. 

BeameSy  contrH,  submitted  that  the  case  was  clearly  with- 
in the  intention  of  the  act,  which  was  remedial  and  was 
passed  to  save  the  delay,  trouble,  and  expense  of  resorting 
to  a  Court  of  equity ;  that  the  second  mortgagee  could 
not  call  the  plaintiff  to  account  in  equity,  unless  he  were 
guilty  of  some  fraud  or  negligence  in  his  character  of  trus- 
tee ;  and  that  the  interest  of  the  second  mortgagee  could 
not  be  compromised,  as  a  note  of  the  existence  of  his 
interest  might  be  indorsed  on  the  deed,  which  would  oper- 
ate as  ample  notice  to  a  subsequent  incumbrancer.  He 
cited  Best/ten  v.  Street  (a),  where  the  Court  interfered  in 
an  action  of  covenant,  Pickering  v.  Truste  (6),  and 
Banks  v.  Brand  {c),  as  shewing  that  the  Court  possessed 

(fl)  8  T.  R.  326.  (b)  7  T.  R.  53.  (c)  4  M.  it  S.  525. 
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Bxch.  qf  PUas,  and  would  exercise  an  equitable  jurisdiction,  in  staying 
^     proceedings  where  a  defendant  offered  to  do  all  that  jus- 
DixoM        tice  required. 


V, 
WlORAM. 


The  Court  said  the  case  was  within  the  statute,  and,  as 
to  the  second  point,  that  the  second  mortgagee  would  be 
in  no  danger,  as  several  modes  might  be  adopted  to  pre- 
vent any  injury  arising  to  him  in  consequence  of  the  in* 
terference  of  the  Court. 

Rule  absolute. 


IN  THE  EXCHEQUER  CHAMBER. 
[In  Error  from  the  Court  of  K.  jB.] 


The  costs  occa- 
sioned by  a  fri- 
volous and  vex* 
alious  election 
petition,  may 
be  recovered 
under  the  stat. 
9  Geo,  4,  c.  22, 
ss.  5  7, 69,  against 
one  of  several 
petitioners. 


GuRNEY  r.  GrORDON  and  Another. 

Debt  upon  the  statute  9  Geo.  4,  c.  2^2.  The  declara- 
tion stated  that  the  defendant  below  (Gumey)  was  in- 
debted to  the  plaintiffsi  under  and  by  virtue  of  a  certain 
act  of  Parliament  made  and  passed  in  the  ninth  year  of 
the  reign  of  his  late  Majestyi  George  the  Fourth,  to  con- 
solidate and  amend  the  laws  relating  to  the  trial  of  con- 
troverted elections  or  returns  of  members  to  serve  in  Par- 
liamenty  in  the  sum  of  1260/.  \0s.  8c/.,  for  the  costs  and  ex- 
expences  incurred  by  the  plaintiffs  in  opposing  the  peti- 
tion of  the  said  defendant,  and  one  Charles  King  Elsq-i 
complaining  of  an  undue  election  and  return  for  the 
Borough  of  Tregony;  and  to  be  paid  by  the  said  defen- 
dant to  the  plaintiffs  when  he,  the  defendant,  should  be 
thereunto  afterwards  requested:  whereby,  and  by  reason  of 
the  said  last-mentioned  sum  of  money  being  and  remain- 
ing wholly  unpaid,  and  by  virtue  of  the  said  act,  an  action 
had  accrued  to  the  said  plaintiffs,  to  demand  and  have  of 
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and  from  the  said  defendant  the  sum  of  1^0/.  lOs.  8d;  Etch,  Chamber, 
parcel  of  the  sum,  &c.  The  declaration  ako  contained 
counts  for  money  paid,  money  lent,  money  bad  and  re- 
ceived by  the  defendant  below  to  the  use  of  plaintiff  below, 
and  upon  an  account  stated.  The  plaintiffs  below  had 
judgment  upon  nil  dicitg  and  entered  a  remittitur  damna 
except  as  to  1^60/.  10^.  %d.  (a). 


Gurnet 

0. 

Gordon. 


(a)  By  the  57th  60th  aod  63rd 
sections  of  the  statute  referred  to 
iu  the  declaration  (9  G.  4,  c  22,)  it 
18  enacted,  "  That,  whenever  any 
committee  appointed  to  consider 
the  merits  of  any  petition  com- 
pluning  of  an  undue  election  or 
return,  or  of  the  omission  to  re- 
turn any  member  or  members  to 
Parliament,  shall  report  to  the 
House  mth  respect  to  any  such 
petition  (except  as  is  hereinbe- 
fore excepted)  that  the  same  ap- 
peared to  them  to  be  frivolous  or 
vexaUous,  the  party  or  parties,  if 
any,  who  shall  have  appeared  be- 
fore the  committee  in  opposition 
to  such  petition,  shall  be  entitled 
to  recover  from   the  person  or 
persons  or  any  of  them,  who  shall 
have  signed  such  petition ;  the  full 
costs  and  expenses  wluch  such 
party  or  parties  shall  have  incurr- 
ed in  opposing  the  same,  which 
costs  and  expenses  shall  be  ascer- 
tained  in  the  manner  hereinafter 
directed."    (Section  60.)    "  The 
costs  and  expenses  of  prosecuting 
or  opposing  any  petition  present- 
ed under  the  provisions  of  this 
act,  and  the  costs,  expenses,  and 
fees  which  shall  be  due  and  paya- 
ble to  any  witness  summoned  to 
attend  before  such  committee,  or 
to  any  clerk  or  officer  of  the 


House  of  Commons,   upon  the 
trial  of  any  such  petition  shall  be 
ascertuned  in  manner  following, 
that  is  to  say,  on  application  made 
to  the  Speaker  of  the  House  of 
Commons,  within   three  months 
after  the   determination  of    the 
merits  of  such  petition,by  any  such 
petitioner,  party,  witness,  or  offi- 
cer as  before  mentioned,  for  as- 
certaining such  costs,  expenses, 
or  fees;   the  speaker  shall  direct 
the  same  to  be  taxed  by  two  per- 
sons, of  whom  the  clerk  or  one  of 
the  clerks  assistant  of  the  House, 
shall  always  be  one,  and  one  of 
the  following  officers,  not  being  a 
member  of  the  House,  shall  be  the 
other;  that  is  to  say,  Masters  in 
the    High    Court    of    Chancery, 
clerks    in  the   Court  of    King*$ 
Bench,  Prothonotaries  in  the  Court 
of  Common  Pleas,  and  clerks  in 
the  Court  of  Exchequer;  and  the 
persons  so  authorized  and  direct- 
ed to  tax  such  costs,  expenses, 
and  fees,  shall,  and  they  are  here- 
by required  to  examine  the  same, 
and  to  report  the  amount  thereof, 
together  with  the  party  liable  to 
pay  the  same,  to  the  Speaker  of 
the  said  House,  who  shall  upon 
application  made  to  him  deliver 
to  the  party  or  parties  a  certificate 
signed  by  himself,  exprebsing  the 
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Exch,  Chamber, 
1832. 


GURNEY 

V, 

Gordon. 


Archbold,  for  the  defendant  below. — It  appearing  on 
the  record  that  the  petition  was  instituted  by  Charles 
King,  as  well  as  by  the  defendant  below,  the  action  should 
have  been  brought  against  them  jointly,  and  not  against 
Gurney  alone.  By  the  statute  the  defendant  must  suifer 
judgment  by  default,  and  has  no  opportunity  of  taking 
this  objection  except  in  error. 


Sedper  Curiam. — By  the  57th  section  the  party  who 
shall  have  appeared  before  the  committee  in  opposition  to 
the  petition,  is  entitled  to  recover  from  the  person  or  per- 
sons, or  any  of  them,  who  shall  have  signed  the  petitioo, 
the  full  costs  and  expenses  incurred  in  opposing  the  same; 


amount  of  the  costs,  expenses, 
and  fees  allowed  in  such  report, 
together  \iath  the  name  of  the 
party  liable  to  pay  the  same,  and 
such  certificate  so  signed  by 
the  Speaker,  shall  be  conclu- 
sive evidence  of  the  amount  of 
such  demands  in  all  cases,  and  fur 
all  purposes  whatsoever;  and  the 
witness,  officer,  or  party  claiming 
under  the  same  shall  upon  pay- 
ment thereof  give  a  receipt  at  the 
foot  of  such  certificate,  which 
shall  be  a  sufficient  discharge  for 
the  same."  (Section  63.)  "  It 
shall  and  may  be  lawful  for  the 
party  or  parties  entitled  to  such 
costs  and  expenses,  or  for  his, 
her,  or  their  executors  or  admin- 
istators,  to  demand  the  whole 
amount  thereof  so  certified  as 
above,  from  any  one  or  more  of 
the  persons  respectively  who  are 
hereinbefore  made  liable  to  the 
payment  thereof  in  the  several 
cases  hereinbefore  mentioned ;  and, 
in  case  of  non  payment  thereof,  to 
recover  the  bamc   by    action  of 


debt,  in  any  of  his  Majesty's 
Courts  of  Record  at  Wesiminsier; 
in  which  action  it  shall  be  suffi- 
cient for  the  plaintiff  or  plaintiffs 
to  declare  that  the  defendant  or 
defendants  is  or  are  indebted  to 
him  or  them  in  the  sum  to  which 
the  costs  and  expenses  ascertained 
in  manner  aforesaid  shall  amount 
by  virtue  of  this  act,  and  the 
certificate  of  such  amount  so  sign- 
ed as  aforesaid  by  the  Speaker 
shall  have  the  force  and  effect  of 
a  warrant  to  confess  judgment; 
and  the  Court  in  which  such  ac- 
tion shall  be  commenced,  shall, 
upon  motion,  and  on  the  prodac- 
tion  of  such  certificate  enter  up 
judgment  in  favour  of  the  plain- 
tiff or  plaintiffs  named  in  such 
certificate  for  the  sum  specified 
therein  to  be  due  from  the  defen- 
dant or  defendants  in  such  action, 
in  like  manner  as  if  the  SMd  de- 
fendant or  defendants  had  sign- 
ed a  warrant  to  confess  judgment 
in  the  said  action  to  that  amount. 
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and,  by  the  63rd,  to  demand  the  whole  amount  thereof  Exdt,  chamber, 

1832 
from  any  one  or  more  of  the  persons  liable.     It  is  impos-  ^ 

sible  to  doubt  that  the  plaintiff*  may^  if  he  chooses,  confine       Gurney 

his  suit  to  one.  Gordon. 

Judgment  affirmed. 


Doe  d.  Knocker  v.  Ravell  and  Others.  ^^ck.  of  PUas, 

Upon  the  trial  of  an  ejectment,  before  Tindal,  C.  J.,  a  testatrix,  after 
at  the  last  Kent  Assizes,  a  verdict  was  found  for  the  lessor  fo^gu*™  temp" 
of  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the  fa»  estate  as  God 

•*  *^  hath  given  me, 

following  case : —  I  give,  devise, 

TkjT  ^D         11  ^   •  •!•/*        o  1  A''^  dispose  of  it 

Margaret  itavell,  being  seised  in  fee  of  several  messuages  \n  the  following 
at  Positing,  made  her  last  will  and  testament  in  writing,  ™*jXa  jSSmc 

dated  the  6th  June,  17S0,  duly  executed   to  pass  real  &c,  to  come  in- 
to possession  at 

estates,  whereby,   after  directing  the  particulars  of  her  the  age  of  eight- 
burial,  she  gave  and  devised  as  follows: — "  And  as  for  ^"two  othe/ 
such  temporal  estate  as  God  hath  given  me,  I  give,  devise,  ^^^^t  &c.. 
and  dispose  of  it  in  the  following  manner — First,  I  give  any  express 
and  bequeath  to  Jo/in  Ravell,  the  younger,  (to  come  into  the  fee)^  and 
his  possession  as  soon  as  he  arrives  at  the  age  of  eighteen  ^^^^^1"***^ 
years),  all  that  messuage  or  dwelling-house,  together  with  which  was  limit- 

1  ■•11.11  1  11  ed  by  enumera- 

tne  garden,  backside,  and  appurtenances  thereunto  belong-  tion  to  personai- 
ing,  as  also  the  right  of  commonage  for,  and  cow  lees  on  |J*^.^  the  rent 
Post  ling  Lees,  which  said  premises  are  situate  in  Post-  of  the  house  be- 

^  ^  ,  fore  given  to  /. 

ling  aforesaid,  and  are  now  in  the  tenure  or  occupation  of  R.  until  he  was 
John  Chaplin,  or  his  assignees.  All  which  said  premises  the  event  of  his 
I  do  hereby  give  John  Ravell  the  younger.  t^%^"^" 

"  Item,  I  also  give  and  bequeath  to  my  nephew,  John  that  all  that  was 
Ravell,  the  elder,  the  sum  of  25/.  of  principal  money,  and  should  descend 
all  interest  due  thereon  at  my  decease;  which  said  sum  of  !!!^fw^**that  s. 
251,  is  a  moiety  of  50/.  now  in  the  hands  of  my  trusty  ^-  ^*^  "^^  ^^^^ 

'*  "^        ^  an  estate  in  fee 

friend,  Mr.  Fremoult,  of  Canterbury;  the  other  moiety  in  the  two 

houses. 
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Ejcch.  of  PUas,  whereof  being  the  property  of  my  late  sister,  and  was  by 

her  given  to  my  said  nephew,  John  Ravell  the  elder. 

**  Item,  I  give  and  bequeath  to  my  faithful  and  much- 
esteemed  friend,  Sarah  Russell^  widow,  (now  residing  with 
me  in  my  dwelling-house,  in  the  parish  of  PastUng),  all 
that  my  messuage  or  tenement  wherein  I  now  live  and 
dwell,  together  with  the  stable,  out-houses,  garden,  back- 
side, and  appurtenances  thereunto  belonging;  as  also  the 
right  of  commonage  for,  and  cow  lees  on  PostUng  Lees. 

**  Item,  I  do  also  give  and  bequeath  to  the  said  Sarah 
RnsseU,  ¥ridow,  one  like  messuage  or  tenement^  with  the 
garden,  backside,  and  appurtenances  thereunto  belonging, 
now  in  the  occupation  of  the  widow  Graves  and  the  widow 
Turrall;  which  said  premises  are  all  situated,  lying,  and 
being  in  the  parish  of  Pastling^  in  the  county  of  Keni. 

**  I  do  also  give  and  bequeath  to  the  aforesaid  Sarah 
Russell^  widow,  her  executors  and  administrators,  all  the 
rest,  residue,  and  remainder  of  my  estate  and  my  estates 
whatsoever  and  wheresoever,  (that  is  to  say)  my  ready  mo- 
ney and  wearing  apparel,  and  all  the  interest-money  that 
shall  be  due  to  me  at  the  time  of  my  decease ;  as  also  my 
household  goods,  fixtures,  and  furniture,  and  the  remain- 
der of  my  goods  and  chattels  of  what  nature  and  kind  so- 
ever; she,  from  the  produce  thereof,  first  paying  and  dis- 
charging all  my  just  debts,  funeral  expenses,  and  the  ex- 
pense and  charge  of  proving  this  my  will  in  Court*  I  do 
also  hereby  appoint  the  said  Sarah  Russell^  widow,  trus- 
tee to  John  Ravell,  junr.,  that  b,  I  order  that  she  shall 
hold  the  house  and  premises  I  have  before  left  to  John 
Ravell,  junr.,  and  receive  the  rents  till  he  is  eighteen 
years  of  age,  for  her  own  use,  without  being  accountable 
to  any  one  for  so  doing.  I  do  hereby  give  Sarah  Russell 
the  rent  of  John  Chaplin^s  house  and  premises  for  her 
own  use  till  the  said  John  Ravell,  junr.,  is  eighteen  years 
old;  and,  if  he  dies  before  that  time,  then  all  that  I  have 
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Jeft  him  shall  descend  and  go  to  Sarah  Russell,  widow;  ^^^^f^^'* 

and  I  do  hereby  appoint  and  nominate  her  the  said  Sarah 

Russell,  widow,  to  be  sole  executrix  of  this  my  last  will 

and  testament,  and  do  revoke  all  former  ones  before  made, 

solemnly  declaring  this,  and  this  only,  to  be  my  last  will 

and  testament.     In  witness  whereof  I  have  hereunto  set 

my  hand  and  seal,  this  6th  day  of  June,  in  the  year  of  our 

Lord  1780. 

"  Margaret  RaveW 

The  testatrix  died  in  the  same  year,  seised  of  the  seve* 
ral  premises  mentioned  in  the  will. 

Mrs.  Sarah  Russell,  the  devisee,  soon  afterwards  enter* 
ed  into  possession  of  the  two  messuages  so  devised  to  her, 
and  lived  in  one  of  them  and  let  the  other.  She  continu- 
ed in  such  possession  and  in  receipt  of  the  rent  of  the 
other  messuage  until  her  death,  which  happened  in  the 
year  18SS.  She  left  two  sons,  Thomas  and  William  Rus- 
sell,  co-heirs  in  gavelkind,  and  they  entered  and  took  pos- 
session of  the  messuages  and  received  the  rents  thereof. 
William  Russell  died  in  1823,  leaving  two  sons  and  co- 
heirs-at-law,  who,  after  their  father's  death,  viz,  on  the 
Snd  July,  1824,  executed  a  conveyance,  whereby  they  as- 
sumed to  convey  a  moiety  of  the  said  messuages  to  Thomas 
Russell,  who,  on  the  5th  of  the  same  month,  mortgaged 
the  said  messuages  to  the  lessor  of  the  plaintiff  for  secur- 
ing a  sum  of  97/.  Thomas  Russell  continued  to  receive 
the  rents  of  the  messuages  from  the  death  of  his  mother 
until  the  defendant,  John  Ravell,  claiming  title  to  the 
same  as  heir-at-law  to  the  testatrix  Margaret  Ravell,  in 
the  year  1829,  took  adverse  possession. 

The  question  for  the  opinion  of  the  Court  was,  what  es- 
tate the  said  Sarah  Russell  took  under  the  will  of  the  tes- 
tatrix ;  and  the  verdict  was  to  stand  if  she  took  an  estate 
in  fee ;  otherwise  it  was  to  be  set  aside,  and  a  nonsuit 
entered. 
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Etch,  o/  PUas,       Cotnyn^  for  the  lessor  of  the  plaintiff. — Sarah  Russell 

took  an  estate  in  fee  in  the  two  messuages  devised  to  her. 
The  general  rule  of  construction  is^  to  give  effect  to  the 
intention  of  the  testator^  if  such  intention  can  be  ascer- 
tained. Doe  d.  Spearing  v.  Buckner  (a).  In  Wilce  v. 
Wilce  (&)y  the  introduction  of  the  will  was  similar  to  the 
present,  and  the  Chief  Justice  said  the  only  question  was, 
whether,  on  the  face  of  the  will,  there  was  a  sufficient  in- 
dication of  an  intention  on  the  part  of  the  testator  to  pass 
real  property  by  the  residuary  clause  of  the  will,  because 
the  intention  of  the  testator,  as  had  been  well  said,  was 
the  polar  star  in  the  construction  of  a  will.  The  words 
there  were  ''  as  touching  such  worldly  property  where- 
with it  hath  pleased  God  to  bless  me  in  this  world,  I  give, 
devise,  and  dispose  of  the  same  in  the  following  manner," 
than  which,  the  Chief  Justice  said,  nothing  could  be  more 
comprehensive: — **  No  one  could  doubt  that  the  testator 
meditated  disposing  of  all  he  had  in  the  world.  The 
question  is,  whether,  looking  at  the  body  of  the  will,  we 
can  see  that  he  has  carried  that  intention  into  effect." 
From  the  preamble  here,  it  is  manifest  that  the  testatrix 
meant  to  dispose  of  all  her  property.  She  distinguishes 
betwixt  real  and  personal  estate,  and,  by  confining  the  re- 
siduary clause  to  personal  property  merely,  clearly  indi- 
cates that  she  understood  she  had  previously  made  an  ab- 
solute disposition  of  her  realty.  The  devise  over  to  Sarahs 
in  the  event  of  Johns  death  before  eighteen,  also  shews  an 
intention  to  give  more  than  a  life  estate,  and  would  pass 
an  estate  in  fee.  Purefqy  v.  Rogers  (c). 

Piatt f  contra,  was  stopped  by — 

Lord  Lyndhurst,  C.  B.— -The  presumption  in  favor  of 
passing  the  fee  does  not  arise,  nor  does  the  case  cited  in 

(a)6T.R.6IO.  C.7Bing.667. 

{b)  6  Moore  &  Payne,  6S2  j  6\  (c )  2  Wins.  Saund.  388,  n. 


TRINITY  TERM,  2  WILL.  IV.  621 

support  of  that  presumption  apply,  as  the  devise  over  Eich.  of  Pleas, 
was  not  to  the  heir-at-law.  The  words  "  all  I  have  left 
him  shall  descend  and  go  to  Sarah  Russell,*^  would  not 
carry  an  estate  in  fee  to  her  if  a  life  estate  only  were 
given  to  John  RavelL  Many  cases  shew  that  the  intro- 
ductory words  will  not  override  the  special  words  of  dis- 
position :  though  they  may  assist  the  Court  in  the  construc- 
tion, and  though  the  introduction  may  be  clear,  as  in  the 
case  of  JVilce  v.  JVilce,  the  Court  cannot  act  upon  them 
alone,  unless  there  be  subsequent  words  to  carry  into  ef- 
fect the  intention  there  expressed.  The  residuary  clause 
in  this  will  does  not  convey  real  estate,  it  is  qualified 
and  contains  an  enumeration  applicable  to  personalty 
only. 

Bayley,  B. — Many  cases  shew  that  the  words  in  the 
preamble  cannot  make  a  larger  estate  than  is  given  in  the 
body  of  the  will.  The  common  rule  is,  that,  to  pass  an 
estate  in  fee,  there  must  be  words  of  limitation,  words  ex- 
pressly shewing  the  quantity  of  the  estate,  or  words  mak- 
ing a  charge  on  the  devisee  of  the  land.  The  residuary 
clause  in  fVilcev,  ^«7ce  contained  the  words  **  every  thing 
else  I  die  possessed  of,"  which  would  have  been  sufficient 
to  pass  real  estates,  without  more,  but  no  such  language 
occurs  in  this  will,  the  language  of  which  at  best  is  but 
problematical. 

Judgment  for  the  defendant. 
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fiMok.  of  PUaa, 
1832. 


Judgment  fior 
want  oC  a  pka 
may  be  ilgiied 
on  a  holiday. 


Bennett  v.  Potter* 

X  HE  time  for  pleading  in  this  case  expired  on  a  holiday, 
at  six  o'clock  in  the  e?ening  of  which  day  the  plaintiff 
opened  the  office  and  signed  judgment  for  want  of  a  plea. 
At  eight  o'clock  the  plea  was  deliTcred. 

John  Jervu  applied  to  set  aside  the  judgment  for  irre- 
gularity, contending  that  the  plaintiff  had  no  right  to  open 
the  office  for  the  purpose  of  signing  judgment^  but 


Lord  Lyndhurst. — The  office  may  be  opened  at  any 
time;  it  is  closed  on  a  holiday  for  the  benefit  of  the  offi- 
cers, and  they  may  attend  if  they  think  fit  so  to  do. 

Rule  refused. 


A  declaration  in 
tlie  Exehiquer 
(before  tlie  uni- 
formity of  pro- 
cess act)  omit- 
ting to  conclude 
^uo  minus  Mt^ffl' 
vietUf  Sfc,  is  bad 
on  special  de- 
murrer. 


NiCKLiNG  0.  Dickens. 

UEBT  by  the  plaintiff,  debitor  regis.  The  declaration 
did  not  conclude  quo  minus  st^fficiens  §fc;  upon  which 
ground  the  defendant  demurred  specially. 

Humphrey^  for  the  demurrer. — The  allegation  that  the 
plaintiff  is  a  debtor  to  the  king,  is  not  sufficient  to  give 
this  Court  jurisdiction,  unless  it  also  appear  that  the  crown 
debt  is  in  danger;  for,  the  Exchequer  has  only  a  jurisdic- 
tion in  pleas  for  the  more  speedy  satisfaction  of  the  king's 
debt  or  duty  (a),  and  for  the  profit  of  the  king  (6).  The 
practice  has  always  been  to  conclude  with  this  averment, 
and  the  rule  of  T.  T.  1  WiU.  4,  prescribing  a  form,  is  mere- 


(a)  2  Inst.  551. 


(6)  4  Inst.  c.  11,  p.  112. 
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iy  given  as  an  instance^  and  does  not  dispense  with  that  ^^- ^^  ^^^* 
which  is  necessary  to  give  the  Court  jurisdiction  (a). 


Manselli  conird,  contended  that  the  rule  T.  T.  1  fPttt. 
4^  founded  upon  the  statute  1  Will.  4,  c.  70^  s.  11|  altered 
the  old  form,  and  insisted,  that,  at  all  events^  the  al- 
legation that  the  plaintiff  was  a  debtor  was  sufficient  to 
give  the  Court  jurisdiction  within  the  statute  of  Rutland^ 
10  Edw.  I,  s.  II.  He  also  cited  36  Edio.  3,  c.  15,  by 
which  it  is  declared,  that,  by  the  antient  terms  and  forms 
of  the  declaration,  no  man  shall  be  prejudiced  so  that  the 
matter  of  the  action  be  fully  shewed  in  the  declaration, 
and  referred  to  37  Edw.  3,  c.  18,  and  42  Edw,  3,  c.  3.  He 
likewise  mentioned  2  Burton,  96,  and  Hardres,  71,  where, 
as  he  said,  the  statement  in  the  commencement  of  the  de- 
claration, ''  that  the  plaintiff  was  a  debtor,**  was  not  in- 
serted. 


NiCKLINO 

Dickens 


Lord  Lyndhurst,  C.  B. — I  am  of  opinion  that  this  de- 
claration is  not  sufficient,  and  that  the  demurrer  must  be 
allowed.  From  the  earliest  period  when  this  Court  exer- 
cised jurisdiction  with  respect  to  private  individuals,  in  the 
writ  itself  and  in  the  declaration  this  allegation  has  been 
contained.  The  practice  has  been  uniform  and  invariable, 
and  no  case  of  the  omission  of  the  quo  minus  clause  has 
been  clearly  shewn,  and  the  practice  is  evidence  of  the  law ; 
I  consider  it,  therefore,  material  to  adhere  to  the  form. 


(a)  The  origiDal  plea  jurisdic- 
tion of  the  Exchequer  was  two- 
fold; where  the  plaintiff  was  a 
debtor  and  could  not  pay  the 
crown  debt  without  the  assistance 
of  the  Court,  and  where  either  the 
plaintiff  or  defendant  was  a  mi- 
mstar  or  accountant  of  the  crown 
accounting  in  Court,  in  which  case, 
lest  the  business  of  the  crown 
should  be  interfered  with,  the  par- 
ties were  privileged  to  sue  and  be 


sued  in  the  Exchequer.  This  lat- 
ter  ground  was  not  adverted  to  in 
the  argument,  and  would,  it  is 
submitted,  have  been  sufficient  to 
have  sustained  this  declaration 
upon  the  demurrer  as  framed, 
because  the  declaration  by  bill 
stated  the  defendant  to  be  present 
in  Court,  and  every  intendment 
should  be  made  in  favour  of  the 
jurisdiction. 
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Exch.  of  PUas,      Baylev,  B. — I  regret  that  we  have  been  forced  to  pro- 
^     nounce  a  judicial  decision  upon  this  question  ;  but  I  have 
NicKLiNo      no  hesitation  in  saying  that  my  opinion  concurs  with  that 
Dickens,      of  my  Lord  Chief  Baron.     By  Magna  Charta,  it  was  pro- 
vided that  the  King's  Court  should  be  held  in  one  certain 
place.     This  confirmed  the  jurisdiction  in  personal  actions 
by  the  Court  of  Common  Pleas.     It  was  very  soon  disco- 
vered by  the  other  Courts  that  the  provisions  of  Magna 
Charta,  might  be  clearer ;  and  the  Court  of  King^s  Bench 
obtained  jurisdiction  in  personal  actions  by  the  introduc- 
tion of  the  fiction  that  the  party  sued  was  in  the  custody 
of  the  marshal.     The  Court  of  Exchequer  also  acquired 
jurisdiction  by  the  allegation  that  the  plaintiff  was  a  debtor 
to  the  king.     Not,  however,   a  debtor  generally ;  but  a 
debtor  in  such  a  way  as  that,  by  the  non-payment  of  the 
debt  due  to  him  from  the  defendant,  the  crown  sustained 
an  injury  *'  by  means  whereof  he  was  the  less  able  to  pay" 
to  the  king  the  crown  debt.     The  statute  of  Rutland^  has 
been  referred  to,  in  which  it  is  provided,  that  no  plea  shall 
be  holden  or  pleaded  in  the  Exchequer  aforesaid,  unless 
it  do  specially  concern  us  and  our  ministers  aforesaid. 
Now,  I  presume  that  the  quo  minus  clause  may   bring 
the  case  within  this  statute,  as,  where  the  debtor  is  less  able 
to  pay  the  king,  it  is  a  matter  that  does  ''concern  us."    From 
the  time  of  that  statute  down  to  the  present,  I  believe, 
without  a  single  exception  (I  say  so  because  no  exceptions 
have  been  shewn,  or  any  instance  cited  to  the  contrary) 
the  declaration  in  the  Exchequer  has  contained  the  double 
allegation  that  the  plaintiff  is  a  debtor,  and  that  he  is  the 
less  able  to  pay  the  crown,  or  in  other  words,  that  the 
crown  debt  is  in  danger.     Being  able  then  to  see  some 
foundation  for  this  allegation  on  principle,  and  that  it  is 
necessary,  to  elude  the  express  provision  of  the  statute  of 
Rutland^  it  follows  that  the  plaintiff  must  comply  with*the 
form,  or  will  expose  himself  to  the  risk  of  a  special  de- 
murrer. 


TRINITY  TERM,  2  WILL.  IV.  G25 

BoLLAND,  B. — It  appears  tome  that  this  form  has  been  Ereh.  of  PUas, 

IQQ.J 

pursued  from  the  earliest  times,  and  has  the  concurrent  v    ^"'  ^ 

authority  of  all  the  precedents.     It  must,  in  my  opinion,  Nicklino 

be  pursued.  P,^;^'^^, 

GuRNEY,  B.,  concurred. 

Judgment  for  the  defendant. 


Travis  v.  Collins. 

JJLATFIELD  entered  into  an  agreement  with  Collins ^  if  two  parts  of 
by  which  the  latter  took  a  mill  from  Hatfield,  and  under-  f„"ereha^ ^ab?^ 
took  to  keep  the  same  in  tenantable  repair.     Haifield  sold  executed  be- 
the  mill  to  the  plaintiff,  and  the  mill  having  been  destroy-  and  tenant,  in  an 
ed  by  fire,  the  plaintiff  filed  a  bill  in  Chancery  to  compel  jJeemTtVy  1 
the  defendant  to  rebuild  it;  and,  in  the  defendant's  an-  P"ifchaacroftha 

,  i.     1  premises,  the 

8wer,  the  existence  of  the  agreement  was  admitted,  and  a  Court  win  not 

,  compel  the  te- 

COpy  set  out.  nam  to  produce 

The  plaintiff  afterwards  brought  an  action  upon  the  *l"  P**^  ^  ^ 

*  or  stamped,  unless 

agreement,  and —  such  purchaser 

has  applied  to 
the  vendor,  or 

Cowling  moved  for  a  rule  to  shew  cause  why  the  defen*  Seato^u7'^A-" 
dant  should  not  produce  the  agreement  at  the  stamp  of-  »"*  luccess,  to 

find  him. 

fice,  to  have  it  stamped,  and  why  he  should  not  produce      Q^tre,  as  to 
it  at  the  trial,  and  give  the  plaintiff  a  copy.  'clnnlV!'^^ 

strain  a  party 
from  taking  an 

The  former  part  only  of  the  rule  was  granted,  because  it  objection  to  evi- 
was  observed  by  Bayley,  B.,  that  the  plaintiff  might  give  prius—e!g,  the 
secondary  evidence,  if  the  original  was  not  produced  at  S^J|j*^*!^5  **^*" 
the  trial,  and  it  might  be  unjust  to  allow  the  plaintiff  to  agreement. 
read  the  agreement,  without  also  taking  the  explanation 
which  might  be  given  of  it  in  the  defendant's  answer. 

VOL.  II.  u  u 
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jsjtca.  of  Pleas,      It  was  swoiTi  in  answer  to  this  application,  that  the  ide- 

1 832 

fendant's  copy  of  the  agreement  had  been  destroyed  after 

it  was  returned  from  Chancery;  and  cause  was  shewn  by — 

Wightman. — The  defendant  cannot  produce  what  he 
has  not.  But,  even  if  his  copy  was  in  existence,  the  ven- 
dor, Hatfield^  under  whom  the  plaintiff  claims,  was  the 
proper  person  to  have  resorted  to;  for,  he  must  have,  or 
ought  to  have,  a  copy;  and,  until  application  has  been 
made  to  him,  no  order  can  be  granted  against  the  defen- 
dant. Moreover,  the  plaintiff  is  no  party  to  the  agree- 
ment, and  upon  that  ground  the  Court  cannot  interfere. 
In  Lawrence  v.  Hooker  (a),  the  Court  refused  to  compel 
the  production  of  ah  instrument  for  the  purpose  of  having 
it  stamped,  at  the  instance  of  a  plaintiff  who  was  no  party 
to  it,  because  it  would  be  dangerous  to  interfere  with  the 
rights  and  liabilities  of  third  parties.  The  ground  upoQ 
which  the  Courts  have  interfered,  is,  that  the  party  who 
has  the  custody  of  the  instrument  held  it  as  a  trustee  for 
the  applicant.  Street  v.  Broum  (&)•  But,  where  the  appli- 
cant is  no  party  to  the  instrument,  or  the  information  can 
be  obtained  from  another  source.  Brown  v.  Rose  (c),  the 
Court  will  make  no  order. 

Cowling,  contrd,  prayed  a  reference  to  the  Master,  to 
ascertain  when  the  defendant's  copy  of  the  agreement  had 
been  destroyed,  and,  if  found  to  have  been  destroyed  de- 
signedly, for  a  rule  to  shew  cause  why  secondary  evidence 
of  it  should  not  be  given  without  a  notice  to  produce  the 
original ;  and  he  cited  as  a  precedent  for  the  application, 
Bousfieldw.  Godfrey  {d). 

Lord  Lyndhurst,  C.  B. — In  the  case  cited,  there  was 

(a)  2  M.  &  P.  9;  5.  C.  5  Bing.  6.         (cQ  2  M.  &  P.  771 ;  <S.  C.  5  Bing. 
(6)  6  Taunt.  302.  418. 

(c)  6  Taunt.  283. 
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acopy  of  the  agreement  in  the  defendant's  custody;  in  this  Bxch.  of  PUas, 
there  is  not.     If  we  were  to  make  such  an  order,  the  de-  v      ^  '   ^ 
fendant  might,  nevertheless^  tender  a  bill  of  exceptions  for  Travis 
the  reception  of  improper  evidence.  Collins. 
Rule  discharged. 


On  a  subsequent  day.  Cowling  again  moved  for  leave  to 
stamp  a  copy  of  the  agreement,  and  for  a  rule  to  shew  cause 
why  the  defendant  should  not  be  precluded  from  produce 
ing  the  original  at  the  trial,  or  from  objecting  to  the  want  of 
any  stamp  thereon;  or  why  an  attachment  should  not  issue 
against  the  defendant  for  destroying  the  agreement,  if  it 
should  appear  to  have  been  destroyed  after  the  rule  to  pro- 
duce it  was  obtained.  Several  applications  had  been  made 
to  Bollandf  B.,  at  Chambers ;  the  first  was  made  on  the 
S6th  January,  which  was  discharged.  It  was  again  renew- 
ed on  the  I8th  February:  and,  after  several  attendances, 
an  order  was  made  for  the  production ;  which,  on  the  ^4th 
February,  was  recalled.  He  cited  Bousfield  v.  Oodfrey, 
and  relied  upon  Mver  v.  George  (a)  as  supporting  the  equi- 
table jurisdiction  of  the  Court  to  interfere  and  prevent 
the  defendant  from  producing  the  original  agreement, 
or  objecting  to  the  production  of  a  copy  because  the 
original  was  not  stamped;  and,  in  answer  to  the  observa- 
tion that  the  defendant  might  tender  a  bill  of  exceptions, 
he  mentioned  Gii/fcy  v.  Bishop  of  Exeier  {b),  to  shew 
that  a  Court  of  error  would  not  inquire  into  the  propriety 
of  an  order  made  by  the  Court.  [Bayley,  B, — The 
Court  cannot  do  more  than  grant  a  rule  to  shew  cause 
why  the  copy  should  not  be  stamped,  in  order  that  it  may 
be  used  at  the  trial,  if  available.  It  is  dpubtful  whether 
we  can  restrain  the  defendant  from  objecting  that  the  ori- 

(fl)  1  Camp.  392.  (b)  10  B.  &  C.  684. 

u  u  2 
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Ejcch.  of  Pleat,  ginal  was  not  stamped ;  fori  the  effect  of  such  an  order 

would  be,  to  alter  the  rule  of  evidence,  and  I  do  not  see 
how  a  Judge  at  the  trial,  could,  under  the  circumstances, 
refuse  to  seal  a  bill  of  exceptions.] 

The  rule  was  accordingly  drawn  up  to  stamp  the  copy, 
and  for  the  attachment ;  and,  in  answer,  the  defendant  shew- 
ed that  his  copy  of  the  agreement  had  been  destroyed  be- 
fore the  making  and  recalling  of  the  order  of  the  24th  Fe^ 
bruart/f  and  that  two  originals  of  the  agreement  had  been 
executed,  one  of  which  the  defendant  believed  to  be  in  the 
custody  and  under  the  control  of  Hatfield^  the  vendor. 

Wightman  shewed  cause,  and  contended  that  there  was 
no  necessity  to  call  upon  the  defendant  to  produce  the 
agreement^  and  that  the  plaintiff  stood  in  the  situation  of 
Hatfield,  who  could  not  have  compelled  the  defendant  to 
produce  his  part  of  the  agreement;  and,  further^  that  the 
plaintiff  ought  not  be  allowed  to  stamp  a  copy  of  the 
agreement  and  produce  it  in  evidence,  as  there  was  one 
part  of  it  in  Hatfield's  hands. 

Cowlings  in  support  of  the  rule,  insisted  that  the  rule 
was  in  advancement  of  justice,  as  Hatjield  could  not  be 
found  by  the  plaintiff,  and  might  be  called  by  the  defen- 
dant to  shew  that  he  had  an  original,  which,  if  not  stamp- 
ed, would  render  the  copy  inadmissible  in  evidence. 

Bayley,  B. — The  facts  are  now  more  fully  before  the 
Court  than  upon  the  former  discussion.  There  were 
originally  two  parts  of  the  agreement,  one  of  which  is 
sworn  to  be  in  the  possession  of  Hatjield,  through  whom 
the  plaintiff  claims,  and  from  whom  he  purchased.  That 
part  should  properly  be  in  the  possession  of  the  plaintiff. 
If  only  one  part  of  this  agreement  had  originally  existed, 
the  Court  would  have  ordered  the  party  in  whose  posses- 
sion it  was  to  attend  at  the  stamp  office  for  the  purpose  of 
having  it  stamped;  and,  had  it  been  foundj  that,  for  the 
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purpose  of  evading  the  order  of  the  Court,  the  instrument  Exeh.  of  Pleas, 
had  been  destroyed^  the  Court  might,  under  such  circum- 
stances, have  ordered  a  copy  to  be  stamped ;  but,  whether 
such  order  would  have  made  the  stamped  copy  admissible 
in  evidence,  would  have  been  a  matter  of  very  great  doubt. 
The  rule  that  a  party  who  has  an  instrument  in  his  pos- 
session shall  be  compelled  to  produce  it  for  the  purpose  of 
stamping  it,  does  not  apply  if  it  appears  that,  at  the  time 
when  the  agreement  was  made,  there  were  two  parts  in- 
terchangeably executed.  Here  it  is  sworn  that  the  de- 
fendant believes  that  one  part  is  in  the  possession  of  Hai- 
Jieldf  and  therefore  this  case  is  not  within  the  ordinary 
rule.  The  plain  ground  upon  which  the  Court  are  bound 
to  discharge  this  rule,  is,  that,  as  there  were  two  parts  of 
the  agreement,  there  was  no  foundation  for  applying  to 
this  Court  to  order  the  defendant  to  produce  his  part  to 
be  stamped,  as  the  Court  could  not  have  made  the  order 
without  being  satisfied  that  every  attempt  had  been  made 
to  obtain  that  copy  which  was  originally  in  HatfieldCs  pos- 
session. However,  as  the  existence  of  the  two  parts  is 
now  mentioned  for  the  first  time,  the  rule  should  be  dis- 
charged without  costs. 

Vaughan,  B. — It  is  only  where  there  is  but  one  part  of 
the  agreement  that  the  Courts  are  in  the  habit  of  interfer- 
ing. There  was  only  one  part  in  Bousfield  v.  Godfrey ,  and 
that  had  been  surreptitiously  obtained  by  the  defendant. 

BoLLAND,  B. — In  the  discussions  before  me  it  was  never 
intimated  that  there  were  two  parts  of  the  agreement,  and 
therefore  I  think  that  the  rule  should  be  discharged  with- 
out costs. 

Rule  discharged,  without  costs. 
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Sgeh.  of  Pleast 
1832. 

Anderson  o.  Bell. 

If  J.  grant  an  X  HE  plaintiff  granted  an  annuity  upon  being  indemnified 

indem^yhim  ^7  ^^^  defendant  by  bond  9  and  having  been  compelled  to 

^*l^B^'^  pay  Up  the  arrears  in  order  to  prevent  a  distress,  arrested 

amount  of  the  the  defendant  for  the  amount;  upon  which — 

arreart  whidi 
J.  may  have 

^^compeiled       Biggs  Andrews  moved  to  discharge  the  defendant  out 

of  custody  upon  filing  common  bail,  contending  that  the 
sum  sought  to  be  recovered  was  unliquidated  damages. 

Letoiny  Sir  Gregory ^  who  shewed  cause  in  the  first  in- 
stance, referred  to  Tidd^  173,  who  says,  that,  where  a  bond 
is  conditioned  to  save  harmless*  the  defendant  should  be  ar- 
rested  only  for  the  damages  really  sustained ;  and  contend- 
ed that  the  arrest  was  for  a  sum  certain,  for,  id  cerium 
est  quod  cerium  reddi  poiesi. 

Lord  Lyndhurst,  C.  B. — The  plaintiff  has  made  a  mo- 
ney payment,  against  which  the  defendant  undertook  to 
indemnify  him,  therefore  the  action  b  against  him  for  not 
paying  that  sum  certain,  from  the  payment  of  which  there 
was  the  undertaking  to  indemnify.  That  is  enough  to  jus- 
tify the  arrest. 

Rule  discharged. 
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Exch,  of  PUoit 
1832. 

Clapwortuy  V,  Collier. 

X  HE  plaintiff  applied  to  be  discharged  under  the  In-  An  insolvent 
BoWent  Debtors'  Act^  and  was  remanded  for  three  years,  ticm  to  reaver 
During  his  confinement,  his  wife  was  supplied  with  mo*  '^J??*'^i**^T|!'" 
ney  by  her  friends,  with  which  she  purchased  a  quantity  bb  aMignment ; 
of  oranges.    These  oranges  were  seized  by  the  defendant,  been  nude  to 
and  deUvered  to  the  plaintiff's  assignees;  and  the  plaintiff  court  to^wmWe 
havinff  brought  an  action  of  trover —  ^^^  aasignew  to 

"  ^  issue  execuuon 

against  the  pro* 

•    Roscae  applied  for  security  of  costs.  OMjitreftise/to 

require  security 
.  .        fo'  costs. 

Wighiman  shewed  cause. — Property  acquired  by  an  in- 
solvent after  the  assignment  by  him,  does  not  vest  abso- 
lutely in  the  assignees  under  the  Insolvent  Act,  7  &eo.  4, 
c.  57,  but  they  can  only  get  such  property  upon  applica- 
cation  to  the  Insolvent  Debtors'  Court,  by  taking  out  exe- 
cution upon  the  judgment  which  has  been  entered  up  in 
the  names  of  the  assignees.  Mere  insolvency  and  poverty 
are  not  alone  sufficient  grounds  for  this  application.  In 
Heaford  v.  Knight  (a),  the  debt  was  due  and  the  action  was 
commenced  before  the  plaintiff's  discharge,  and  the  debt 
was  inserted  in  his  schedule:  so  that  the  action  was  pro- 
ceeded with  for  the  benefit  of  the  creditors. 

Roscoe^  contrh^  relied  upon  Heaford  v.  Knight. 

Bayley,  B. — This  is  not  a  case  in  which  we  should  re- 
quire the  plaintiff  to  give  security  for  costs.  The  action  is 
brought  by  the  insolvent,  on  the  ground,  that,  subsequently 
to  the  assignment,  he  acquired  .property  by  the  intervention 
of  his  friends.  The  property  so  acquired  would  not  pass 
,1.1 

.     .         \a)  2  Bam.  &  Cress,  579  j  S.  C.  4  D.  &  R.  81. 
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Exeh,  of  Pleat,  to  the  assignees  without  an  order  from  the  Court  to  that 
^  '   ^     effect,  and,  no  order  having  been  made,  we  might  deprive 

Clapworthy  the  plaintiff  of  the  power  of  enforcing  his  just  demands. 
Collier.  ^"^  of  obtaining  redress  for  a  substantial  injury,  were  we 
to  require  him  to  give  security  for  costs  as  the  condition 
of  his  further  proceedings.  In  a  case  where  an  uncertifi- 
cated bankrupt  brought  an  action  to  try  the  validity  of  the 
commission,  the  Court  refused  to  grant  an  application  for 
security  for  costs,  giving  as  a  reason  that  the  bankrupt 
ought  not  to  be  precluded  from  trying  the  question,  and 
they  would  not  deprive  him  of  the  power  of  so  doing  (a). 
The  cases  are  analogous.  If  the  Court  had  made  an  or- 
der to  pass  this  property  to  the  assignees,  we  might  have 
required  security  for  costs,  but,  no  order  having  been  made, 
we  cannot  do  so. 

Rule  discharged. 

(a)  See  Cohen  v.  BeU,  T.  T.,  King's  Bench,  AA  Geo.  3,  Tidd.  468. 


Shephard,  Assignee  &c«j  v.  Shum. 

Process  must  be  X  HIS  action  was  Commenced  by  serviceable  quo  mimu, 
the  name  of  the  ^^  which  the  name  of  the  attorney  actually  employed,  who 
diMer^enTio^  was  not  an  attorney  of  this  Court,  was  not  indorsed,  but 
cd,  pursuant  to  the  names  of  the  agents  only.  On  this  ground.  Sir  W. 
23,8. 23:  the  Oweti  obtained  a  rule  to  shew  cause  why  the  proceedings 
agenl  llnoi       should  not  be  set  aside  for  irregularity,  with  costs. 

sufficient. 

Espinassct  who  shewed  cause,  submitted  that  the  at- 
'tomey  actually  employed  could  not  issue  the  process,  not 
being  an  attorney  of  this  Court,  and  that  in  fact  the  agents 
were  the  attornies  issuing  the  process,  so  that  the  statute 
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2  Geo.  2,  c.  23,  s.  22,  and  the  rule  M.  T.  1  WiU.  4,  were  in  Eixch.  of  PUas, 
effect  complied  with.  '  -^ 

Shephard 

V, 

Sir  W.  Owen,  contra,  referred  to  the  statute  2  Geo.  2,  Shcm. 
c.  23,  s.  22,  which  requires  the  indorsement  of  the  name  of 
the  attorney  immediately  employed,  and  of  the  agent  who 
sues  out  the  writ,  and  referred  to  Yates  v.  Frechilton  (o), 
to  shew  that  the  object  of  the  rule,  viz.  the  opportunity  of 
settling  the  action,  would  be  defeated  by  the  indorsement 
of  the  agent's  name  only,  as  a  payment  to  the  agent  would 
not  be  sufficient.  Miller  y.  Bowden  {b)  was  also  men- 
tioned. 


Per  Curiam. — The  process  might  and  ought  to  have 
been  indorsed  with  the  name  of  the  attorney  immediately 
retained,  and  also  with  that  of  the  attorney  in  whose  name 
he  practised.  The  object  of  the  rule  is  to  give  the  de- 
fendant an  opportunity  of  settling  the  action  without  in- 
curring expense;  and,  if  the  name  of  the  agent  only  is  stat- 
ed, who  probably  lives  at  a  distance,  the  defendant  has 
not  that  opportunity.  The  statute  is  not  complied  with — 
the  name  of  the  person  immediately  retained  is  not  in- 
dorsed. 

Rule  absolute. 

OO  Doug.  623.  (J))  1  Cromp.  &  Jerv.  663. 
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Exeh.  of  PUa»t 
1832. 

^"■"^^^^"^  Innis  V.  Smith. 

Anotioeofbiai  X  HE  iiotice  of  bail  did  not  state  the  numbers  of  the 
ntm^rTofthe^  houses  where  the  bail  resided,  upon  which  ground  Addi' 
^.^'..^^??  ^   soUi  who  had  an  affidavit  that  the  houses  of  the  bail  were 

the  bail  rttided,  ' 

upon  which  numbered,  objected  to  the  notice.  He  admitted  that  he 
having  been       had.  found  the  bail. .. 

found  and  be- 

the  plaintiff  had  ISayle Y|  B. — If  the  plaintiff  wishcs  for  time  for  inqiury, 
%l^n^^^*  he  shiOl  have  it;  but,  if  he  is  satisfied  of  the  sufficiency  of 
oppose.  the  bidl,  then,  upon  condition  that  the  bail  now  justify,  the 

plaintiff  shall  have  the  costs  of  his  appearance  here. 

The  latter  proposition  was  adopted,  and  the — 

Bui  justified. 


day. 


French  v.  Burton. 

* 

A  term's  notice  JKlCHARDS  in  this  term  had  obtained  a  rule  for  costs 
before  motion  "^^  of  the  day  for  not  proceeding  to  trial,  pursuant  to  notice. 
aIJ^^""^^^^    The  notice  of  trial  was  for  JVtm^y  Term,  1831,  since 

which  time  no  step  had  been  taken  in  the  cause. 

White  objected  that  the  plaintiff  was  entitled  to  a  term's 
notice,  but — 

The  Court  said,  that  a  term's  notice  was  only  necessary 
where  the  object  was  to  speed  the  cause,  and  the  rule  was 

made — 

Absolute. 
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Exeh,  of  Pleas, 
1832. 

Grosjean  V.  Mannino.  ^*— y^— ^ 

XHIS  cause  stood  for  trial  on  Monday  the  30th  April.  Notice  of  conti- 
On  Saturday  the  28th,  at  8  in  the  evening,  the  plaintiff  o?'^^^^^^^ 
gave  notice  of  continuance  to  the  next  sittings,  which  were  Saturday,  the 

cause  standi  nff 

on  the  7th  May.     The  defendant  did  not  appear  on  that  for  Monday, » 
day,  and  a  verdict  passed  for  the  plaintiff,  which  Carring-  xhVSJter^ening 
ion  moved  to  set  aside,  because,  as  he  contended,  the  notice  ^«"^3^  |*  ^^^ 

reckoned. 

was  not  served  two  clear  days  before  the  sittings  when  the 
cause  was  to  have  been  tried ;  and  a  rule  having  been 
granted — 

JBuiby^  who  shewed  cause,  contended  that  the  notice  was 
sufficient;  and  he  mentioned  the  case  of  bail  being  sued  on 
their  recognizance,  where  Sunday  is  reckoned ;  and  a  no- 
tice of  countermand ;  and  observed  that  the  object  of  the 
rule  was  fully  answered,  as  the  defendant  had  ample  time 
to  apprize  his  witnesses  that  they  would  not  be  wanted  on 
the  day  first  appointed;  although,  if  that  were  the  only 
objection,  it  would  resolve  itself  into  a  mere  question  of 
the  costs  of  the  day. 

Per  Curiam. — The  object  of  the  rule  was,  that  the  par- 
ty should  have  two  clear  business  days  after  the  notice. 
Sunday  is  no  day  for  business.  The  defendant  in  fact 
had  only  13  hours'  notice,  and  had  no  time  to  send  his  wit- 
nesses back  before  Monday. 

Rule  absolute. 


Newton  v.  Maxwell. 

OC/.  FA.  against  bail.     One  of  the  bail  resided  in  Middle-  The  Court  will 
sex,  and  the  other  in  Surrey.    The  former  was  summon-  "o  sigrjuX* 

ment  on  a  teire 
facias  against 

bail,  on  a  summons  of  one  in  MiddUsu,  unless  the  other,  resident  out  of  Middtesex,  is  warned  of 

the  proceeding. 


636 
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Bxch.  of  Pleat,  ed,  the  latter  had  no  notice  of  the  proceeding.     Eight 
y^^^^J^^     days  after  the  return  of  one  set,  fa.  pursuant  to  rule  H.  7\ 

Newton         g  fy^ 


Maxwell. 


KeUy  moved  for  leave  to  sign  judgment  for  want  of  an 
appearance,  but — 


BayleYi  B.,  said  that  the  object  of  the  rule  was  to  pre- 
vent the  plaintiff  from  proceeding  behind  the  back  of  the 
bail,  and  without  giving  them  notice  of  the  steps  which  were 
taken.  The  bail  out  of  Middlesex  could  not  be  summon* 
ed,  but  he  must  have  notice  before  the  Court  could  allow 
the  judgment  to  be  signed ;  and  so — 

Nothing  was  taken. 


WiLKtNSON  V.  Malin  and  Others. 


A  trust  to  apply    X  RESPASS. — First  count,  on  statute  8  Hen.  6,  c.  9,  for 
"^towards^the     ^  forcible  entry  into  a  dwelling-house  and  premises  at  W.^ 

repairs  of  the 

church  of  W. 

the  payment  of  the  ISths,  and  relief  of  the  poor  of  W,,  buying  of  armour  and  aetdng  forth  soldien, 

and  repairing  5a!(;6ridJ^e-bridge,  within  the  parish  of  W."  is  of  a  public  nature;  and,  therafore,  an 

act  done  by  a  majority  of  the  trustees  assembled  for  that  purpose,  b  valid. 

Building  a  school-house,  and  educating  poor  children,  is  within  the  meaning  of  a  trust  for  the 
"  relief  of  the  poor." 

The  appointment  of  a  schoolmaster,  elected  by  a  minority  of  the  trustees  at  a  meeting  assem- 
bled  for  the  purpose  of  the  election,  need  not  be  in  writing,  nor  can  he  be  dismissed,  except  by  a 
majority  of  the  trustees  at  a  similar  meeting. 

An  allegation,  that  certain  persons  were  seised  in  fee  of  the  prenuses,  and  used  the  same  as  a 
school- house,  and  also  as  and  for  the  residence  of  the  schoolmaster  of  the  said  school-house,  is  not 
inconsistent  with  evidence  of  a  trust  deed,  limiting  the  nature  of  the  appointment,  and  regulating 
the  manner  of  dismissal ;  and  possession  of  the  premises  is  incident  to  Uie  appointment  of  school- 
master, whilst  that  employment  continues. 

To  a  plea  of  Uberum  tenementum  in  certain  persons,  the  plaintiff  replied,  soil  and  freehold  in 
the  same  persons  as  trustees  of  a  charitable  fund,  and  in  no  other  right  whatsoever ;  and  that 
the  premises  had  been  used  by  those  persons,  and  their  predecessors,  as  such  trustees,  for  a  school- 
house,  and  for  the  residence  of  the  schoolmaster;  and  that  the  plaintiff  was  duly  appointed  school- 
master of  the  said  school-house,  by  the  then  trustees  of  the  said  charitable  fund,  not  naming  nor 
stating  a  seisin  in  fee  in  the  trustees  who  had  appointed,  nor  any  power  by  which  the  appointment 
was  made,  nor  the  trusts  of  the  charitable  fund,  nor  the  deed  by  which  they  were  created :— JieU^ 
good  on  motion  to  arrest  the  judgment 

Where  the  words  of  a  second  deed  are  sufficient  to  pass  the  whole  of  the  property  conveyed  by 
a  former  deed,  and  the  intention  to  do  so  is  clear,  a  mistake  in  describing  tlie  occupation  will  not 
vitiate. 

Evidence  of  an  appointment  as  schooUnaster  at  a  salary  of  20^.  a  year  to  himself  for  teaching 
boys,  and  204  a  year  to  his  wife  for  teaching  girls,  satisfies  an  allegation  of  an  appoiDtmeDt  at  a 
salary  of  4  Oil 
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of  which  the  plaintiff,  a  school-master,  was  seised  in  his  de-  ^'^*-  </  ^'««'» 
mesne  as  of  fee,  and  expelling  him  therefrom,  alleging  spe-     \^^^^^^^L^ 
cial  damage— ^eco^tc/  count,   for  breaking,  &c.  a  certain     Wilkinson 
other  dwelling-house  of  the  plaintiff,  with  an  asportavit       malin. 
and  special  damage— ^AiVe^  count,  for  an  expulsion— yburM, 
for  forcibly  turning   the  plaintiff  and  his  family  out  of 
possession— ^i;/i,  de  bonis  asportatis — sixth  and  seventh, 
for  assaults. 

Pleas — First f  not  guilty.  Secondly,  to  the  second  count, 
that  the  dwelling-house  and  premises  in  the  second  count, 
were  and  are  the  freehold  of  J.  Malin,  and  M.  Jephcott, 
and  of  C.  Cowley,  Thomas  Cock,  fV.  Ellard,  W,  Dester, 
T.  Hesom,  T.  Hancock^  W.  Crupper,  and  John  Cock, 
wherefore,  J.  M.,  M.  J.,  T.  H.,  T.  H.,  and  T.  C,  in  their 
own  right  entered,  and  the  said  other  defendants,  as  their 
servants,  and  by  their  command,  &c.  entered  &c.  There 
were  seven  other  similar  pleas  to  the  second  count,  stating 
the  freehold  to  be  in  different  individuals  to  the  above  ten. 

Replications — similiter  to  general  issue.  To  the  se- 
cond plea,  that  said  dwelling-house  and  premises,  &c. 
were  the  dwelling-house  and  premises,  close,  soil^  and 
freehold  of  the  said  «/.  Malin^  M,  Jephcott,  C  Cowley,  T. 
Cock,  W,  Ellard,  W.  Desier,  T.  Hesom,  T.  Hancock, 
W.  Crupper,  and  John  Cock,  as  trustees  of  a  certain 
charitable  fund  theretofore  granted  for  (amongst  other 
things)  the  relief  of  the  poor  of  W.  aforesaid,  and  in  no 
other  right  or  capacity  whatsoever,  the  said  dwelling- 
house,  &c.  were  used  by  the  said  M.  Jephcott,  J.  Malin, 
C.  Cowley,  T.  Cock,  W.  Ellard,  W.  Desier,  T.  Hesom, 
T.  Hancock,  W.  Crupper,  and  John  Cock,  as  such  trus- 
tees as  aforesaid,  and  by  their  predecessors,  trustees  for 
the  said  charitable  fund,  for  a  school-house  for  the  educa- 
tion and  instruction  of  divers  poor  children  of  and  belong- 
ing to  W.  as  aforesaid ;  and  also  as  and  for  the  residence  of 
the  schoolmaster  of  said  school-house ;  that,  long  before  the 
said  several  times  when  &c.,  to  wit,  on  1st  January,  1819, 
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Back,  of  PUat,  ihe  plaintiff  was  4Qly  appointed  i  sohoolmaater  of  aaid 
^  school-house  by  the  then  trustees;,  ofiiihe  said^dwritaMe 
Wilkinson  fiind;fthe  said  dwellkig-house^  &o.  beings itlien  and  itfalete 
Malin.  the  dwelling-housei  &c.  and  freehold  of  the  aaick  last-men^ 
tiooed  trustees^' upon  ;the  terms  and  atipulationai  (among 
other  things)  in  substance  following,  that  is  to  say »' that 
the  trustees  for .  the  tine*^  being  «f  .*  said :  charitaMe*  fund, 
should  pay  the  plaintiff  the  wages  or  salary. of  402..  an* 
mudly,  so  long  as  he  should  continue  such  seboolmaslef  of 
said  schooUhouse  as  aforesaid ;  andthat  he^  the  saidlptaiS'' 
tiffi  shouldihave  that  {MBceabki  and  quiet  possession  of  Uie 
faid  dwelling-house,  &c»  aim  and  ibr.his  resideaofr  as  eueh 
schoolmaster  aa  aforesaid  f  thai  be* accepted  drevani  otBce 
upon  the  terms,  afocesiaid,  and  enteredvinto  and  had>peac»- 
able  possession  of  the  said. dwelling-house  and  premises  as 
such  schoohnaster,  and  continued  in  siich  officepand  was  so 
possessed  of  the  said  dwelling-houae>r&e.  from  thence  im*> 
til  said diefeodants  broke  andentered,  &c  There  were  si^ 
milar  replications  to  each  of  the  aboTiC  pleas.  . 

The  seventh  and  eighth  replications^werei  demurred  to 
generally,  and,  on  argument  in  a  previous  term,  were  held 
bad,  the  title  pleaded  not  being  founded  on  a  seisin  in  fee, 
and  not i  stating  ihcnamea  ofvthe  trustees^  the  charitable 
fund,  or  the!  nature  of  it;  butthe  Court  gave  leave  to  amend 
on  the  payment  of  costs.    '       .  < 

The  plaintiff  thereupon  filed  ^a  new  replication  to  the  se- 
venth and  eighth  pleas' respectively — That,  long  Ibefore  die 
said  several  times  when  &c.,  in  the  said  count  in  said  declara- 
tion mentioned,  and  long  before  the  saidiHf.Dester^  T^He^ 
som,  T.  Hancock,  W.  Crupper,  and  J.  GockfOt  any  oveither 
of  them,  had  anything  in  said  dwelling-house,  with  the  ap- 
purtenances therein  also  mentioned,  to  wit,  on  the  Ist  Jar 
nuary,  1819,  the  said  M.Jepbcott,  T.  Malin,  C.  Cowley, 
T.  Cock,  T.  Ellard,  now  deceased,  W.  EUard,-  and  one 
Henry  Mills,  now  deceased,  were  seised  in  their  demesne 
as  of  fee  (amongst  other  things)  of  and  in  said  dwelling- 


TRINITY  TERM,   2  WILL.  IV.  639 


iiouse  and  premise,  with  the  appurtenances,  to  wit,  at  W.^  Exeh.  of  Pieoi, 
&c.,  and  then  and  there  used  the  same  as  a  school-^iouse,  ^ 

for  the  edueatioh  and  instruction  of  divers  poor  children  Wilkinson 
of  fFi  aforesaid,  and  also  as  and  for  the  residence  of  the  Malin. 
schoolmaster  of  the  said  school-house;  and,  bemg:  so  sei- 
sed of  the  said  dwelling-house  and  premises,  with  the  ap- 
purtenances, and  so  using  the  same  as  aforesaid,  the  said 
ifif.  Jephcott,  J.  Malin^  C.  Cowley^  T.  Cock^  FF.  Ellard^ 
H.  MillSf  and  7!  EUard  afterwards,  and  long  before  the 
said  W.  Dester,  T.  Hesomj  71  Hancock,  W.  Crupper,  and 
J*  Cock,  or  any  or  either  of  them,  had  anything  in  said  pre- 
mises, to  wit,  on  &c.,  at  &c.,  duly  appointed  the  said  plain- 
tiff to  the  employment  of  schoolmaster  of  the  said  fichool- 
house,  upon  certain  terms  and  stipulations,  to  wit,  the 
terms  and  stipulations  (amongst  other  things)  in  substance 
following;  that  is  to  say,  that  there  should  be  paid  to  the 
said  plaintiff  certain  wages  or  salary,  to  wit,  the  wages  or 
salary  of  40/.  annually,  so  long  as  he  shbuid  continue  such 
schoolmaster  of  the  said  school-house  as  aforesaid;  and 
that  the  said  plaintiff  should  be  suffered  and  permitted  to 
have  the  peaceable  and  quiet  possession,  use,  occupatibn, 
ttnd  enjoyment  of  the  said  dwelling-house  and  premises, 
with  the  appurtenances,  as  and  for  his  residence  as  such 
schoolmaster  as  aforesaid,  until  his  dismissal  from  the  said 
employment  by  a  majority  of  the  persons  who,  for  the 
time  being,  should  be  seised  of  the  said  premises.  And  the 
plaintiff  averred  that  he  then  and  there  accepted  the  said 
employment  upon  the  terms  and  stipulations  aforesaid,  and 
then  and  there  entered  into  and  had  the  peaceable  and 
quiet  possession,  use,  occupation  and  enjoyment  of  the 
dwelling-house  and  premises,  with  the  appurtenances,  as 
such  schoolmaster  as  aforesaid,  and  remained  and  conti- 
nued in  such  employment,  and  so  possessed  of  the  said 
dwelling-house  and  premises,  upon  the  terms  and  stipula- 
tions aforesaid,  from  thence  continually,  until  the  said  de- 
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Exch.  of  Pleas,  fendants  afterwards,  and  whikt  said  plaintiff  was  scbool- 
1832. 
^  '  ^     master  as  aforesaid,  upon  the  terms  and  stipulations  afore- 

WiLKiNsoN    said,  to  wit,  at  said  several  times  when  &c.,  of  their  own 
Malin.       wrong,  broke  and  entered  into  the  said  dwelling-house 
and  premises,  with  the  appurtenances,  and  committed  the 
several  trespasses,  &c. 

Rejoinders — To  the  replication  to  the  second  plea,  that  the 
said  dwelling-house,  &c.  in  the  said  second  count  of  the  said 
declaration  mentioned,  were  not  the  freehold  of  the  said  M. 
J.,  &c.  as  trustees  of  a  certain  charitable  fund,  theretofore 
granted  for  (amongst  other  things)  the  relief  of  the  poor  of 
fV,  aforesaid,  and  in  no  other  right  or  capacity  whatsoever. 
— To  the  replication  to  the  third  plea,  that  the  said  dwelling- 
house,  &c.  were  not  used  by  the  said  J.  Malin,  &c.  as  such 
trustees  as  aforesaid,  and  by  their  predecessors^  trustees 
of  the  said  charitable  fund,  as  and  for  a  school-house  for 
the  education  and  instruction  of  divers  poor  children,  of 
and  belonging  to  fV.  aforesaid,  and  also  as  and  for  the  re- 
sidence of  the  schoolmaster  of  said  school-house. — To  the 
replication  to  the  fourth  plea,  that  the  said  plaintiff  was  not 
duly  appointed  schoolmaster  upon  the  terms  and  stipula- 
tions in  the  said  replication  mentioned. — To  the  replication 
to  the  fifth  plea,  that  the  said  plaintiff  was  not  duly  ap- 
pointed schoolmaster  of  the  said  school-house  by  the  then 
trustees  of  said  charitable  fund,  upon  the  terms  and  stipu- 
lations (amongst  other  things)  that  the  trustees  should  pay 
the  plaintiff  certain  wages  or  salary  of  40/.  annually,  so 
long  as  he  should  continue  such  schoolmaster;  and  that  the 
said  plaintiff  should  have  the  peaceable  occupation  of  the 
said  dwelling-house  and  premises  as  and  .for  his  residence 
as  such  schoolmaster  as  aforesaid. — To  the  repUcation  to 
the  sixth  plea,  that  the  plaintiff  did  not  remain  and  conti- 
nue in  such  office,  and  so  possessed  of  said  dwelling-house 
and  premises^  &c.  in  manner  and  form  as  the  said  plaintiff 
had  in  his  said  replication  to  said  sixth  plea  alleged. — To 
the  replication  to  the  seventh  plea,  the  said  defendants,  71 
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Hesom,  T.  Hancock,  W.Quinney,  W.Allibone,  T.Hud-  Exch.rfpuat, 
son,  and  A.  Musson,  protesting  that  the  said  AT.  Jephcott,  v  ^  '  ^ 
•/.  MaUn,  C  Crowley,  J.  Cock,  W.  EUard,  H.  Mills,  and  Wiwnson 
T.  EUard,  did  not,  before  the  said  several  times  when  malin. 
&c.,  and  before  the  said  W.  Dester,  T.  Hesom,  T.  Han- 
cock, W.  Crupper,  and  J.  Cock,  or  any  or  either  of 
them,  had  any  thing  in  the  said  premises,  duly  appoint  the 
said  plaintiff  to  the  employment  of  schoolmaster  of  the  said 
school-house,  upon  the  terms  and  stipulations  (amongst 
other  things)^  in  substance,  that  there  should  be  paid  to  the 
said  plaintiiFcertain  wages  or  salary  of  40/.  annually,  so  long 
as  he  should  continue  such  schoolmaster  of  the  said  school- 
house  as  aforesaid;  and  that  he,  the  said  plaintiff,  should  be 
suffered  and  permitted  to  have  the  peaceable  and  quiet  pos- 
session, use,  occupation,  and  enjoyment  of  said  dwelling- 
house  and  premises,  with  the  appurtenances,  as  and  for  his 
residence  as  such  schoolmaster  as  aforesaid,  until  his  dismis- 
sal from  the  said  employment  by  a  majority  of  the  persons 
who  for  the  time  being  should  be  seised  of  and  in  the  said 
premises — for  rejoinder,  nevertheless,  to  said  replication  in 
this  behalf,  the  said  T,  Hesom,  T.  Hancock,  fV.  Quinney, 
W.  AlUbone,  T.  Hudson,  and  A.  Musson,  say,  that  all 
the  said  supposed  interest  and  right  of  possession  of  the 
said  plaintiff,  of  and  in  or  to  the  said  dwelling-house  or  pre- 
mises in  which  &c.  long  before  either  of  the  said  times 
when  &c.  in  the  second  count  mentioned,  had  been  law- 
fully put  an  end  to  and  determined,  to  wit,  &c.,  yet  the  said 
plaintiff,  although  afterwards,  to  wit,  at  &c.,  in  said  second 
count  mentioned,  to  wit,  on  the  21st  of  February,  in  the 
year  1831  aforesaid,  to  wit,  at  &c.,  duly  requested  by  said 
defendants,  the  said  T.  Hesom,  and  71  Hancock,  refused 
to  deliver  up  possession  of  the  said  dwelling-house  and 
premises,  wherefore  T,  Hesom  and  T.  Hancock,  in  their 
own  right,  and  W,,  &c.  as  the  servants  of  the  said  T.  H. 
and  T.  H.,  committed  the  said  several  supposed  trespasses 
in  the  seventh  plea  mentioned,  &c. — To  the  replicatioh  to 
VOL.  ir.  XX 
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Eieh,  of  PUas,  the  eighth  plea,  that  the  said  M.  Jephcoit,  J.  Malin^  C. 
kJ^^     Cowley y  T.  Cock,  W.  Ellard,  H.  Mills,  and  T.  EUard,  did 
WiLiiMioN     not  before  the  said  several  times  when  &c.»  and  before  the 
Malin.        said  W^  Dester,  T.  Hesom,  T.  Hancock,  W.  Crupper,  and 
J,  Cock,  had  any  thing  in  said  premises,  duly  appoint  the 
said  plaintiff  to  the  appointment  of  schoolmaster  of  the 
said  school-house  as  aforesaid^  and  that  he  the  said  plaintiff 
should  be  suffered  and  permitted  to  have  the  peaceable 
and  quiet  possession,  use,  occupation,  and  enjoyment  of 
the  said  dwelling-house  and  premises,  with  the  appurte- 
nances, as  and  for  his  residence  as  such  schoolmaster  as 
aforesaid,  until  his  dismission  from  the  said  employment 
by  a  majority  of  the  persons  who,  for  the  time  being, 
should  be  seised  of  and  in  the  said  premises. — To  the  re- 
plication to  the  ninth  plea,  that  the  said  plaintiff,  on  the 
S5th  December,  1830,  was  lawfully  dismissed  from  his  said 
office  as  schoolmaster. — To  the  replication  to  the  last  plea, 
that,  on  the  said  25th  of  December,  1830,  all  the  estate 
and  interest  of  him,  the  said  plaintiff,  of  and  in  the  said  sup- 
posed office  of  schoolmaster  in  the  said  replication  to  the 
said  last  plea  mentioned,  and  of  and  in  the  said  dwelling- 
house  and  premises  in  the  said  second  count  mentioned, 
had  been  lawfully  ended  and  determined. 

On  all  these  allegations,  issues  were  joined  in  surrejoin- 
ders and  rebutters. 

^  The  cause  was  twice  tried,  and  at  the  second  trial,  be- 
fore Bayley,  B.,  at  the  Spring  Assizes  for  Warwickskire, 
in  1 832,  the  following  facts  appeared  in  evidence. 

By  deed,  dated  12  Hen.  6,  J.  Haywardand  At.  his  wife 
granted  and  conveyed  divers  messuages,  lands,  tenements, 
and  hereditaments  situate  in  WiUaugkby,  and  other  places 
in  the  county  of  Warwick,  to  certain  trustees  therein 
named,  and  their  heirs,  upon  trust  to  apply  the  yearly  is- 
sues and  profits  thereof  from  time  to  time  towards  the  re- 
pairs of  the  church  of  W.  aforesaid,  the  payment  of  the 
ISths,  and  relief  of  the  poor  in  W.,  buying  of  armour  and 
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setting  forth  soldiers,  mending  of  causeways  and  highways  ^'^A.  of  PUas, 
in  W.  and  repairing  of  Sawbridge^bridge  in  the  parish  of     ^      ^  '  -> 
W,  aforesaid.  Wilkiniom 

By  order  of  certain  commissioners  of  charitable  uses,  Malik. 
confirmed  by  the  Court  of  Chancery^  10th  July^  7  Jac.  1,  it 
was  ordered  that  certain  fraudulent  leases  of  the  said  trust 
premises  should  cease,  and  that  the  then  surviving  feoffees 
of  the  same  should  convey  to  ten  trustees,  therein  named, 
and  their  heirs,  upon  trust  that  the  issues  and  profits  should 
from  time  to  time  be  employed  to  the  aforesaid  charitable 
uses,  and  that,  in  what  manner  the  same  should  be  em- 
ployed by  the  said  trustees,  should  be  contained  in  the 
deed  of  conveyance ;  and  that,  when  all  the  said  feoffees 
but  five  should  die,  the  then  five  surviving  feoffees  should 
make  Uke  conveyance,  upon  the  like  trusts,  to  the  use  of 
themselves  and  five  other  persons,  inhabitants  of  W.  afore- 
said, of  the  best  and  most  sufficient  persons,  and  their 
heirs. 

By  lease  and  release,  of  22nd  and  23rd  of  May^  1807, 
the  trust  premises  in  Willoughby,  described  as  being  now 
or  late  in  the  tenure  or  occupation  of  John  Cowley  and 
William  Cowley,  were  conveyed  by  the  then  surviving  trus- 
tees to  ten  new  trustees.  Long  before  1816,  a  school  had 
been  established  for  the  education  of  the  poor  of  Wil- 
loughby,  the  expenses  of  which  had  been  paid  out  of  the 
above  trust  funds.  The  income  of  the  charity  having  for 
many  years  averaged  400/.  per  annum,  the  trustees  in  that 
year,  in  exercise  of  the  discretion  given  them  by  the  said 
trust  deeds,  of  applying  the  said  funds  generally  towards 
the  relief  of  the  poor  of  W.,  applied  part  of  such  funds  in 
the  erection  of  a  school-house,  and  other  requisite  build- 
ings for  the  purpose  of  such  school,  on  the  lands  in  W.  de- 
scribed in  the  deed  of  1807. 

On  the  26th  December,  1816,  tlie  trustees  for  the  time 
being  appointed  a  schoolmaster  and  mistress  at  a  salary 
of  40/.  per  annum, 

xx2 
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Ejceh.  of  PUas,      In  September^  18 18,  all  the  trustees  then  remaining,  be* 
^    ing  seven  in  number — vix.  J.  Malin^  T.  EUard,  W.  EUard 
Wilkinson     M.  Jephcott^  C  Cowley^  T.  Cock,  and,  H,  Mills,  assem- 
Malin.       bled  for  electing  a  schoolmaster,  and,  after  some  intimation 
of  dissent  by  two  of  them,  the  other  five  concurred  in 
electing  the  plaintiff*,  but  no  form  of  voting  took  place. 
The  plaintiff  was  then  told,  he  must  be  a  married  man;  that 
the  salary  was  to  be  201.  to  the  master,  and  201.  to  the  mis- 
tress; that  it  was  required  that  he  should  be  competent  to 
teach  the  boys,  and  she  the  girls.     The  plaintiff  was  af- 
terwards duly  licensed  to  perform  the  office  of  school- 
master in  the  school,  by  the  bishop  of  the  diocese.     In 
January,  1819,  the  plaintiff  and  his  wife  entered  on  their 
duties,  and  became  occupiers  of  the  school-house  and  pre- 
mises. 

By  lease  and  release  of  the  26th  and  27th  of  November, 
1827,  M.  Jephcott,  J.  Malin,  and  T,  Cock,  C.  Cowley, 
and  fV.  Ellard,  being  the  only  surviving  trustees,  for  the 
considerations  therein  mentioned,  released  and  conveyed 
the  messuage  or  tenement,  land,  &c.,  forming  the  trust 
premises  in  W.,  describing  them  as  formerly  in  the  tenure 
or  occupation  of  John  Cowley  and  WiUiam  Cowley,  and 
now  of  William  Cowley,  together  with  all  and  singular 
houses,  &c.  to  the  said  messuage,  &c.  and  premises,  and 
to  any  and  every  of  them  belonging,  or  in  anywise  apper- 
taining, or  accepted,  reputed,  deemed,  taken,  or  known  as 
part,  parcel,  or  member  thereof,  or  of  any  part  thereof, 
unto  and  to  the  use  of  W.  Dester,  T»  Hesom,  71  Hancock, 
J.  Cock,  W,  Crupper,  and  their  heirs,  on  trust  that  they, 
the  said  M.  Jephcott,  J.  Malin,  T.  Cock,  C.  Cowley,  W, 
Ellard,  W,  Dester,  T.  Hesom,  T.  Hancock,  J.  Cock,  and 
IV.  Crupper,  and  their  heirs,  should  employ  the  yearly  in- 
come, rents,  issues,  and  profits,  of  all  and  singular  the  said 
hereditaments  and  premises,  from  time  to  time,  towards 
such  charitable  uses,  intents,  and  purposes,  as  in  the  said 
original  deed  of  grant  mentioned. 
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The  plaintiff  relied  on  this  deed,  and  that  of  1807.  ^jcch.  of  Pieas, 

1832. 
Dester  always  refused  to  act  as  a  trustee^  or  to  execute  ^  '   ^ 

the  deed  of  1827;  but  also  refused  to  suffer  his  name  to     Wilkiniow 
be  struck  out  of  it.  Malin. 

Disputes  having  arisen  between  some  of  the  trustees 
and  the  plaintiff^  on  the  14th  of  January^  1830,  two  no- 
tices were  served  on  the  plaintiff,  one  signed  by  J.  Malin, 
M.  Jephcott,  T.  Cock,  T.  Hesom,  and  7!  Hancock,  pur- 
porting to  be  a  discharge  of  the  plaintiff  from  his  ofBce  of 
schoolmaster,  from  the  2dth  of  December  then  next,  and 
requiring  him  to  give  up  possession  of  the  school-house 
and  premises,  from  and  after  this  day,  or  other  end  of  the 
year  of  his  tenancy,  which  should  expire  next  after  half 
a  year  from  the  delivery  thereof.  On  the  25th  January, 
1831,  another  notice,  signed  by  the  same  trustees,  was 
served  on  the  plaintiff,  demanding  peaceable  possession  of 
the  school-house,  garden,  and  premises,  and  giving  him 
notice  to  quit.  They  afterwards  turned  him  out  of  pos- 
session, by  the  trespasses  complained  of. 

The  jury  found  a  verdict  for  the  plaintiff,  on  the  second 
and  sixth  counts,  assessing  the  damages  separately  on 
each,  and,  in  answer  to  a  question  from  the  Judge,  found 
that  the  plaintiff's  salary  was  40/.  a  year. 

Goulbum,  Serjt.,  in  Easter  term,  moved  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
verdict  entered  for  the  defendants ;  or  why  judgment  on 
the  second  count  should  not  be  arrested.  He  contended, 
on  the  general  issue,  as  applicable  to  the  second  count, 
that  the  defendants  were  entitled  to  a  verdict,  as  they  had 
a  right  to  give  evidence  that  the  plaintiff's  interest  in  the 
land  and  office  was  determined,  and  of  tl^eir  own  title,  so 
as  to  justify  an  entry — Dodd  v.  Kyffin  (a),  Taunton  v.  CoS' 
tar{b).  Argent  v.  Durrani  (c),  and  TSurner  v.  Meymot  (rf). 

(o)  7  Term  Rep.  354.  (c)  8  Term  Rep.  403. 

(b)  Ibid.  432, 2.  (d)  7  B.  Moore,  674  ;SXA  Bing.  1 58. 


V. 

Malin. 
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£jceh.  of  Pleat,       On  the  Becood  issue — The  plaintiff  did  not  make  out  his 
1832.^^     jjjjg  ^^^^  j.|j^  jg^ jg  ^f  J  gQ7  g^ J  jg^      j»jj^  school-house 

WiLKiNiON  did  not  pass  under  the  conveyance  of  1807;  and  the  de- 
fendants' character  of  trustees  was  not  established,  as,  al- 
though Dester^s  name  was  inserted  in  the  deed  of  1827, 
he  refused  to  execute  or  to  act  under  it. 

On  the  third  issue— The  deed  of  1827  did  not  pass  the 
school-house,  or  any  part  of  its  site,  as  the  premises  were 
described  as  being  in  the  occupation  of  W.  Cowley y  where- 
as the  school-house  was  then  in  the  occupation  of  tbe 
plaintiff.  It  is  true,  that  the  land  on  which  the  school- 
house  was  afterwards  erected,  was,  in  1807,  in  the  occu- 
pation of  the  Cowley 8 ;  but,  as  a  part  of  the  trust  pro- 
perty, exclusive  of  the  school-house,  is  sufficient  to  satisfy 
the  description  of  the  premises,  and  there  is  no  ambiguity 
on  the  face  of  the  deed,  extrinsic  evidence  to  shew  that 
the  description  was  used  in  a  more  extensive  sense  is  inad- 
missible. Doe  d.  Chichester  v.  Oxenden  (a),  and  Doe  d. 
Browne  v.  Greening  (A). 

On  the  fourth  issue — The  plaintiff  was  not  duly  appoint- 
ed schoolmaster.  The  situation  is  termed  an  office  in  the 
replication,  and  therefore  a  majority  of  the  existing  trus- 
tees had  no  power  to  appoint.  Withnall  v.  Gartham  (c) 
does  not  apply,  as  the  validity  of  the  appointment  there 
depended  upon  the  construction  of  a  power  conferred  by 
an  antient  foundation  deed.  But,  if  a  majority  of  the 
trustees  had  such  power,  the  appointment  without  deed 
was  bad,  inasmuch  as  the  office  was  incident  to,  or  took 
effect  out  of  an  interest  in  land.  Saunders  v.  Owen  {d). 

On  the  fifth  issue— The  allegation  that  the  plaintiff  was 
appointed  schoolmaster,  at  the  salary  of  40/.  annually,  was 
not  established  by  the  evidence  that  he  was  to  receive  9101. 


(a)  3.Taunt.  147.  {d)  1  Salk.  46/;  5.  C.  1  Lord 

(6)  3  Mau.  &  Selw.  171.  Raym.  158;  1  Inst.  49.  a. 

(c)  6  Term  Rep.  388. 
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for  teaching  the  boys,  and  his  wife  20L  for  teaching  the  Exeh.  of  puai, 
girls.     This,  therefore,  was  a  variance.  ^   ^^'  ^ 

On  the  issue,  that  the  interest  and  right  of  possession     wilkinsov 
of  the  plaintiff  had  been  put  an  end  to,  and  determined —        malim 
The  plaintiff,  in  his  replication,  claims  the  employment  of 
schoolmaster,  under  an  appointment  by  seven  persons,  not 
stated  to  be  trustees :  and  the  notice  to  quit  by  five  is 
good,  on  behalf  of  the  others,  inasmuch  as  a  notice  by  one 
of  several  joint  tenants  is  sufficient.    Doe  v.  Summersett  (a). 
The  appointment  was,  in  fact,  only  by  a  majority  of  five 
out  of  the  seven ;  and,  admitting  that  they  could  convey  an 
interest  in  land,  it  would  be  either  an  estate  for  life,  as  in 
Doe  v.  Browne  (6),  or  at  will,  that  is  to  say,  until  he  should 
be  dismissed  by  a  majority  of  the  persons  seised.    Doe  v. 
Jones  (c),  and  Doe  v.  M'Kaeg  {d). 

On  the  issue  as  to  the  appointment  on  the  terms  and 
stipulations  mentioned  in  the  replication  to  the  eighth 
plea — There  was  no  agreement  or  stipulation,  at  the  time  of 
the  appointment,  as  to  the  period  during  which  the  plain- 
tiff was  to  occupy. 

In  arrest  of  judgment,  on  the  second  replication,  the 
following  grounds  were  stated : — 

That  the  replication  contained  no  statement  of  title,  in- 
asmuch as  it  omitted  to  allege  a  seisin  in  fee  in  the  trus- 
tees— English  V.  Burnell  (e),  and  Roe  d.  Wrangham  v. 
Hersey  {f)\  that  the  trustees  who  appointed  the  plain- 
tiff were  not  named ;  that  no  power  entitling  the  trustees  to 
make  the  appointment  was  alleged;  and  that  the  trusts  of 
the  charitable  fund  mentioned  in  the  replication,  and  the 
deed  creating  those  trusts,  were  not  set  forth. 

The  Court  granted  a  rule  to  arrest  the  judgment,  and 
on  the  following  day — 

(a)  I  Barn.  &  Adolph.  136.  (rf)  Ibid.  721. 

(6)  8  East,  166.  (e)  2  Wils.  261. 

(0  10  Barn.  &  Cress.  718.  (/)  3  Wis.  274. 
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Exch.  of  Pleat,  Lord  Lyndhurst  said — ^We  have  looked  at  the  plead* 
V  ^  ^  ings  and  the  evidence,  and  are  of  opinion  that  the  de- 
WiLKiNsoN  fendants  should  have  a  rule  to  shew  cause  upon  the  issues 
Malin.  arising  out  of  the  fourth,  seventh,  and  eighth  pleas,  and 
that  they  should  not  have  any  rule  upon  any  other  of  the 
issues.  I  may  state  the  grounds  upon  which  that  opinion 
of  the  Court  is  formed.  It  is  unnecessary  to  say  anything 
with  respect  to  the  plea  of  not  guilty.  The  second  plea 
is  a  plea  of  soil  and  freehold  in  ten  persons  named,  in* 
eluding  Desier.  There  is  no  issue  taken  upon  the  soil 
and  freehold,  but  the  replication  alleges  the  soil  and  free- 
hold to  be  in  those  ten  persons  in  a  particular  character, 
i.  e.  as  trustees  of  a  charity,  and  in  no  other  right;  thus 
limiting  the  defendants'  general  allegation  of  soil  and  free- 
hold. The  rejoinder  denies  that  the  premises  are  the  soil 
and  freehold  of  the  ten  in  that  particular  character.  It 
appears  to  us,  therefore,  that  the  soil  and  freehold  is  ad- 
mitted to  be  in  the  ten,  and  that  the  only  issue  is  as  to 
their  character,  whether  or  not  the  soil  and  freehold  was 
vested  in  them  as  trustees.  Now,  then,  as  to  the  evidence. 
The  deed  of  1827  contains  an  appointment  of  the  ten  as 
trustees.  Dester  refused  to  accept  the  appointment,  and 
lb  act  under  the  trust,  as  he  objected  to  some  of  the  trus- 
tees, and  would  not  act  with  them;  but  at  the  same  time 
he  refused  to  allow  his  name  to  be  taken  out  of  the  deed, 
because  it  would  have  led  to  the  substitution  of  another 
name.  Now,  if  the  soil  and  freehold  were  in  the  ten,  and 
Dester  was  one  of  the  ten,  he  could  not  take  it  absolutely, 
but  must  have  taken  it  as  trustee.  If  Dester  took  the  soil 
and  freehold,  he  took  it  as  a  necessary  consequence  of, 
and  derived  from,  his  character  of  trustee;  and,  therefore, 
by  admitting  the  soil  and  freehold  to  be  in  the  ten,  it  is  al- 
so admitted  to  be  in  Dester,  in  that  character. 
^  Another  point  was  made  on  the  issue  raised  by  the  third 

plea:  it  was  said,  that  the  school*house  was  not  conveyed 
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by  the  deed  of  1827.    By  the  deed  of  1807,  the  land  upon  Exeh,  of  PUas, 
which  the  school-house  was  afterwards  built  was  conveyed,     ^   IS^.  ^ 
and  the  words  of  the  deed  of  1807  and  1827,  are  the  same.     Wilkinson 
Looking  at  the  two  deeds,  it  is  impossible  not  to  say  that        malin. 
there  was  an  intention  to  convey  the  same  property  pre- 
cisely in  1827  as  had  been  conveyed  in  1807.     But  then 
it  is  said,  there  is  a  misdescription  as  to  the  occupation. 
No  doubt  the  description  of  the  occupation  is  incorrect; 
but,  as  the  words  are  sufficiently  large  to  convey  the  whole 
of  the  property,  we  think  the  description  as  to  the  occu- 
pation will  not  vitiate.    This  opinion  may  be  supported  on 
the  authority  of  several  cases — Doe  d.  Conolly  v.  Ver- 
non (a),  and  Doe  d.  Tyrell  v.  Lyford  (6),  and  several  other 
cases. 

The  issue  arising  out  of  the  fourth  plea  leads  to  the 
question  as  to  the  appointment.  It  appears,  that,  at  a 
meeting  of  seven  trustees,  five  concurred  in  the  appoint- 
ment, in  opposition  to  the  opinion  and  will  of  the  other 
two.  We  think,  that  the  question  upon  this  issue  is  of  so 
much  importance,  and  is  a  question  involving  so  much 
doubt,  that  a  rule  ought  to  be  granted  on  that. 

The  issue  arising  out  of  the  fifth  plea  raises  the  ques- 
tion of  variance.  The  replication  states  the  appointment 
of  a  schoolmaster,  upon  certain  terms,  viz.  that  he  was  to 
receive  a  salary  of  40/.  a-year,  and  to  be  entitled  to  a  resi- 
dence; and  it  is  objected,  that  the  salary  of  the  school- 
master was  not  proved  to  be  40/.,  but  only  20/.  It  is  true, 
that  the  evidence  was,  that  the  salary  of  the  schoolmaster 
was  only  20/./  but  it  was  also  proved,  that  the  schoolmas- 
ter was  required  to  be  a  married  man,  and  that  his  wife 
should  act  as  schoolmistress,  and  teach  the  girls^  at  a  sa- 
lary of  20/.  /  the  salary  of  the  two,  therefore,  amounted 
to  40/.,'  that  40/.  was  substantially  the  property  of  the 
husband,  and  he  was  entitled  to  receive  it.     It  appears, 

(a)  5  East,  51.  (6)  4  Mau.  &  Selw.  650. 
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Bteh.  of  PUat,  therefore,  to  us^  that  there  should  be  no  rule  upon  the 
.  ^  ^  ground  of  a  variance.  But  it  was  contended^  that  the 
WiLKiNBOM  plaintiff's  office  or  appointment  was  an  office  incident  or 
Malin.  appurtenant  to  land,  which  would  require  to  be  conveyed 
by  deed.  It  was  not  a  freehold  interest  in  the  land;  it 
was  not  an  interest  of  that  description;  but  the  school- 
master's interest  was  to  continue  so  long  as  he  conducted 
himself  with  propriety,  and  his  behaviour  was  good;  and 
he  was  removeable  from  the  school-house  on  a  reasonable 
notice.  He  takes  the  office  not  as  incident  to  the  land, 
but  accruing  to  him  out  of  his  nomination  by  the  trustees, 
as  part  of  the  contract  between  them.  If  it  were  incident 
to  the  land,  whoever  had  it  would  have  the  office,  which 
is  not  the  case.  The  word  *'  office  "  has  more  than  one 
legal  meaning;  it  may  have  been  improperly  used  here,  as 
no  assize  would  lie  for  this,  which  is  properly  an  appoint- 
ment only ;  no  rule,  therefore,  should  be  granted  on  this 
objection. 

The  issues  arising  on  the  sixth,  ninth,  and  tenth  pleas 
all  raise  the  question  as  to  the  validity  of  the  dismissal. 
Each  of  the  replications  states  the  freehold  to  be  in  the 
defendant,  in  the  character  of  trustees ;  and  the  question 
is,  if  the  dismissal  was  regular.  We  think  it  was  not,  as 
no  previous  meeting  was  convened.  It  is  unnecessary  for 
us  to  consider,  if  the  trustees  had  called  a  meeting,  and  had 
met,  and  a  majority  of  the  trustees  had  concurred  in  the 
resolution  to  dismiss,  whether  that  would  have  been  a  va- 
lid dismissal.  At  such  a  meeting,  discussion  is  presumed 
to  take  place;  but  here,  four  only  of  the  trustees  met,  and 
gave  the  dismissal,  and  no  opportunity  was  afforded  for 
discussion ;  and,  therefore,  the  act  of  the  majority  being 
done  without  a  meeting  regularly  convened,  seems  insuf- 
ficient and  beyond  their  discretion  as  trustees.  We  think, 
therefore,  on  this  point,  that  there  should  be  no  rule. 

On  the  issues  arising  out  of  the  seventh  and  eighth 
pleas,  the  defendants  are  alleged  to  be  seised  in  fee  of  the 
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premises;  but  they  are  not  clothed  with  the  character  of  e^cH,  qf  puat, 
trustees — they  are  more  than  joint  tenants,  for,  on  evi-    ^    '^^'  ^ 
dence  given,  a  Court  of  common  law  takes  cognizance  of    Wilkinson 
what  a  trustee  is.     The  plaintiff *s  interest  seems  to  be        malin. 
neither  for  life,  subject  to  defeazance,  nor  at  will,  but  a 
middle  term,  viz.  a  right  to  the  employment  till  dismissal 
by  the  trustees,  or  a  majority  of  them.     The  question  is, 
whether  the  appointment  of  five  persons  out  of  seven,  not 
stated  to  be  acting  as  trustees,  or  seised  as  such,  but  seised 
absolutely,  is  valid.  On  this  we  think  that  there  is  stronger 
ground  for  granting  the  rule  than  on  the  fourth  issue. 

Clarke,  Adams,  Serjt.,  Stephen,  Serjt.,  Humphrey  and 
Busby,  shewed  cause. — The  election  of  the  plaintiff  by 
five  of  the  seven  trustees  was  virtually  an  election  by 
the  whole  body,  as  the  two  who  dksented  did  not  vote; 
Oldknow  V.  Wainwright  {a) ;  or,  this  being  a  public  and 
charitable  trust,  an  appointment  by  a  majority  of  the  ex- 
isting trustees  was  valid.  The  argument  ab  inconventi" 
enti,  resulting  from  the  obstinacy  of  a  single  trustee  re- 
fusing to  concur  in  an  election,  is  here  equally  forcible,  as 
in  WithneU  v.  Gartham,  and  The  King  v.  Beesion  (6);  and 
the  case  comes  within  the  principle  acted  upon  in  Grindley 
y.  Barker  {c)  and  The  King  v.  Whitaker  (d),  and  advert- 
ed to  by  Bayley,  J.,  in  Blacket  v.Blizard(e),  that,  if  a 
power  of  a  public  nature  be  committed  to  several,  who  all 
meet  for  the  purpose  of  executing  it,  the  act  of  the  ma- 
jority will  bind  the  minority.  Co,  Lit.  49.  a,  and  Doe  v. 
Janes  {/),  shew  that  it  was  unnecessary  to  appoint  the 
plaintiff  by  deed. 

The  eighth  issue  is  proved,  inasmuch  as  the  number  of 

(a)  2  Bur.  1017 ;  -J)'.  C\  1  Wm.  {d)  9  B.  &  C.  648. 

Black.  Rep.  229.  (e)  Id.  859. 

(6)  3  Terra  Rep.  692.  (/)  10  B.  &  C.  718. 

(c)  1  Bo8.  &  Pul.  229. 
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Mxeh.  of  PUas,  trustees  is  admitted,  by  the  rejoinder,  to  be  ten,  and  the 
V     ^'  ^     plaintiff  was  not  dismissed  by  a  majority.     The  objections 
Wilkinson     in  arrest  of  judgment  are  cured,  either  by  pleading  oTer, 
Malin        ^^  ^y  verdict.     The  rejoinder  cures  the  omission  to  state 
title,  and  the  ambiguity  that  the  premises  are  the  defen- 
dants' soil  and  freehold.   Hobson  v.  MUUleion  {a),  Avery 
▼.  Hoole  (&)•    Nor  is  the  allegation  of  soil  and  freehold 
more  ambiguous  than  seisin,  or  seisin  in  fee. 

Goulbum,  Serjt.,  and  M.  D.  HiU,  conlrd.-— On  all  the 
issues,  except  the  seventh  and  eighth,  it  was  incumbent 
on  the  plaintiff  to  establish  his  due  appointment  to  the 
office  of  schoolmaster,  and  no  due  appointment  was  prov- 
ed. The  concurrence  of  a  majority  of  the  trustees  in  the 
election  was  insufficient,  as  this  was  not  a  public  trust, 
but  a  private  foundation ;  in  which  respect,  it  differs  from 
QrifuUey  v.  Barker,  and  The  King  v.  Beeston,  and  is 
clearly  within  the  doctrine  laid  down  in  Co.  Lit.  1  \2.  b. 
[Lord  Lf/ndhursif  C.  B. — Your  argument  must  go  to  this 
extent,  that,  where  the  objects  of  a  charity  are  of  a  public 
nature,  and  enumerated,  but  the  funds  are  only  of  a  pri- 
vate nature,  a  majority  of  the  trustees  cannot  bind  the 
minority.]  The  bequest  of  funds  by  a  private  person,  to 
other  like  persons,  thqugh  for  the  benefit  of  the  public, 
does  not  make  the  trust  public.  Cook  v.  Loveland{c). 
The  distinction  between  a  public  and  private  trust  was 
taken  in  Curtis  v.  The  Kent  Waterworks  {d),  The  King  v. 
Whitaker,  and  in  Blacket  v.  BUzard.  The  election  in 
Oldknow  V.  Wainwright  was  by  a  corporate  body  duly  as- 
sembled to  exercise  their  elective  franchise,  and  therefore 
that  case  does  not  apply.  Owen  v.  Saunders  shews  that 
the  appointment  to  this  office  by  parol  was  bad,  as  it  was 

{a)  6  B.  &  C.  295.  (c)  2  Bos.  &  Pul.  31. 

(A)  Cowp.  825.  {d)  7  B.  &  C.  314. 
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an  office  taking  effect  out  of,  and  as  coupled  with,  an  in-  excH,  of  PUa$, 
terest  in  land.  .   ^^'  ^ 

On  the  eighth  issue,  the  verdict  cannot  be  supported,  Wilkinson 
as  it  is  not  stated  who  the  persons  are,  in  the  majority  of 
whom  a  right  to  dismiss  is  alleged,  nor  that  they  were  any 
of  those  by  whom  the  plaintiff  was  appointed.  It  is  also 
alleged,  that  seven  persons  were  seised  in  fee  of  the  land, 
from  whom  it  appears  on  the  pleadings  that  an  interest  in 
land  passed;  but  the  evidence  is,  that  five  only  professed 
to  part  with  that  interest.  The  plaintiff,  as  in  Doe  d. 
Warner  v.  Brown,  must  have  either  an  estate  for  life, 
which  could  not  be  created,  except  by  deed,  or  a  tenancy 
from  year  to  year,  determinable  by  a  regular  notice  to  quit, 
which  has  been  determined  by  notice  from  the  five  trus- 
tees. Doe  V.  Summersett,  Doe  v.  Jones,  Doe  v.  M^Kaeg. 
The  education  of  poor  children  is  not  one  of  the  purposes 
of  the  charity,  as  directed  by  the  words,  ''  relief  of  the 
poor,'*  which  must  be  limited  to  bodily  relief  of  the  poor, 
such  as  is  afforded  by  the  poor  laws,  and  would  go  in  di- 
minution of  the  poor-rate,  and  the  doctrine  of  ci/  pres  does 
not  apply.  Judgment  should  be  arrested,  because  all  the 
replications,  except  the  seventh  and  eighth,  are  bad;  as 
the  legal  title  of  soil  and  freehold  set  out  in  the  plea  are 
confessed,  but  are  not  avoided  by  the  statement  of  another 
and  a  better  title.  The  plaintiff  claims  a  particular  es- 
tate, created  by  the  ''  then  trustees,'*  but  does  not  shew  a 
derivative  title  from  a  seisin  in  fee.  The  title,  as  trus- 
tees, is  merely  equitable;  and,  therefore,  this  is  a  defect 
or  omission  to  state  any  title,  which  would  be  bad  on  de- 
murrer, and  not  an  ambiguity  as  in  Huntingtower  v.  Gar- 
diner  (a),  or  a  title  defectively  or  inaccurately  stated,  as  in 
Harris  v.  Beavan  (6).  The  first  seisin  in  fee  should 
have  been  clearly  stated ;  King  v.  Coke  (c),  Lambert  v. 

(a)  1  B.  &  C.  297.  (*)  1  M.  &  P.  633;  S,  C.  4  Bing.  646. 

(c)  Cro.  Car.  384.    * 
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Exek.  of  Phot,  Siroother  (a);  soil  and  freehold  does  not  shew  the  estate, 

^   1833.  ^     ^^  ^YiQ  commencement  of  it.  1  Sound.  347,  n.  (6).     fVard  v. 

Wilkinson     Harris  would  only  cure  the  statement  that  the  defendants 

Ma'lik.       ^ere  "  trustees  of  a  certain  charitable  fund  ;"*  and  in  that 

case  Lord  Eldon  differed  from  the  other  Judges.     The 

omissions,  therefore,  are  not  cured  by  verdict  or  pleading 

over.    Rushton  v.  Aspinal  (6),    Buxendin  v.  Sharp  (e), 

Avery  V.  Hoole,  Jackson  v»  Pesked  (d)  per  Lord  Etten- 

borough,  C.  J.,  Butt  v.  Howard  (e),  MitcheU  v.  Walker  (/)• 

The  Court  took  time  to  consider,  and  now  judgment 
was  delivered  by — 

Lord  Lyndhurst,  C.  B. — One  of  the  points  argued  at 
the  bar,  and  which  stands  for  the  decision  of  the  Court, 
is,  whether  or  not  the  plaintiff  was  duly  appointed  master 
of  the  school,  which  is  the  subject  of  this  inquiry.  A 
charity  was  established  in  the  reign  of  Henry  the  Sixth, 
and  certain  trustees  were  appointed,  to  whom  certain  es- 
tates were  conveyed  for  certain  purposes  specified,  vii. 
for  the  relief  of  the  poor,  the  repair  of  the  church  and 
highways,  and  of  a  particular  bridge,  and  to  pay  the  fif- 
teenths, when  it  should  be  required,  to  defray  the  ex- 
penses of  soldiers.  Thus,  all  the  objects  I  have  enumer- 
atedy  were  objects  of  a  public  nature,  to  which  these  trus- 
tees were  appointed,  to  take  certain  estates  and  apply 
their  produce  to  them.  It  has  been  considered  for  many 
years,  that,  under  that  part  of  the  trusts  which  enabled 
the  trustees  to  apply  these  funds  for  the  relief  of  the  poor, 
they  were  at  liberty  to  apply  part  of  the  funds  to  instruct 
the  poor  children  of  the  parish.  A  school-house  has  been 
accordingly  built,  and  those  poor  children  have  been  in- 

(fl)  Wiles,  218,  225.  (rf)  I  Man.  &  Selw.  234. 

(6)  Doug.  658.  (e)  4  Barn.  &  Aid.  655. 

(c)  2  Salk.  662.  (/)  5  Term  Rep.  260. 
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•tructed  at  that  school.  We  are  of  opinion  that  that  ap-  B*eh,  ofPiMt, 
plication  of  the  funds  comes  within  the  terms  of  the  trusts;  ^  ^^  ^ 
and  that,  where  trustees  are  appointed  to  apply  funds  for  Wilkinson 
the  relief  of  the  poor  of  a  parish^  they  may,  in  the  exer-  malin 
cise  of  their  discretion,  apply  those  funds,  or  part  of  them, 
for  the  education  of  the  poor  children  of  the  parish ;  that 
being  an  applying  the  funds  for  the  relief  of  the  poor, 
within  the  language  of  an  instrument  of  this  description. 
Now,  in  this  case,  at  the  time  when  the  plaintiff  was  ap- 
pointed schoolmaster,  there  were  seven  trustees:  those 
seven  trustees  met  for  the  purpose  of  electing  a  school* 
master.  At  that  meeting,  five  of  the  seven  trustees  con- 
curred in  his  appointment,  and  two  dissented,  but  did  no- 
thing upon  that  dissent.  It  was  stated  merely  in  evidence, 
that  five  concurred,  and  two  dissented;  but  the  latter  did 
no  act,  as  it  appears  in  the  evidence,  consequent  upon 
that  dissent.  It  is  unnecessary,  however,  in  the  view 
which  we  take  of  the  subject,  to  say  whether  or  not  that 
is  to  be  considered  as  a  concurrent  election  by  the  se- 
ven, because  we  are  of  opinion,  that,  in  a  case  of  this  de- 
scription, where  all  the  trustees  were  assembled  for  the 
purpose  of  making  the  election,  and  the  majority  of  them 
so  assembled  concurred  in  the  appointment  of  a  school- 
master, the  act  of  the  majority,  in  that  respect,  is  to  be 
considered  as  the  act  of  the  whole  body.  This  is  a  trust 
of  a  public  nature,  and  we  are  of  opinion,  that,  when  trus- 
tees are  appointed  for  the  purpose  of  performing  a  trust 
of  a  public  and  general  nature  like  this,  the  act  of  the 
majority  is  the  act  of  the  whole.  In  the  case  of  GrindUy 
V.  Baker^  Eyre,  C.  J.,  says,  that,  where  persons  are  in- 
trusted with  powers  of  a  general  nature,  and  they  all  meet 
for  the  purpose  of  performing  their  duty,  the  act  of  the 
majority  is  the  act  of  the  whole.  That  case  was  recently 
cited  in  Curtis  v.  T/^e  Kent  Waterworks  Company  by  one 
of  the  learned  Judges,  and  was  adopted  by  him  and  ap- 
parently by  the  whole  Court.     We  are  of  opinion  that  this 
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Exek.  of  puat,  IS  a  public  tnist,  OF  of  a  public  nature,  namely,  a  trust  to 
1832.  ^  apply  funds  for  the  repair  of  the  church,  and  for  other 
WiLKiNtoir  subjects  in  which  the  whole  parish  were  interested ;  there- 
in ^'  fore,  we  think  it  comes  within  the  principle  to  which  I 
have  referred.  But  it  was  said  at  the  bar,  that  the  prin- 
ciple only  applies  to  cases  where  the  trustees  are  ap- 
pointed under  some  public  authority,  as,  under  an  act  of 
Parliament  or  some  public  body.  We  are  of  opinion  that 
it  is  not  subject  to  that  limitation;  and  in  fact,  in  the  Skipiam 
School  case,  fViihnel  v.  Oartkam,  the  charity  was  found- 
ed, and  its  oflScers  were  appointed,  not  by  any  public  au- 
thority,  but,  as  in  the  present  case,  by  an  individual*  It 
is  true,  in  that  case,  the  churchwardens  and  vicar  for  the 
time  being  were  the  trustees,  and  that  the  churchwardens 
usually  acted  by  a  majority;  but  that  was  merely  made  use 
of  as  a  circumstance  from  which  it  was  to  be  inferred  that 
the  intention  of  the  donor  was,  that  the  act  of  the  majori- 
ty should  bind  the  whole,  and  should  be  considered  as  the 
act  of  the  whole  body.  Other  circumstances  were  also 
there  relied  upon,  namely,  that  the  objects  of  the  trusts 
would  be  defeated  if  one  dissenting  trustee  should  prevent 
the  application  of  the  funds  in  the  manner  directed  by  the 
trusts.  Now,  that  would  apply  equally  in  this  case,  and, 
considering  the  nature  of  the  trusts,  we  are  of  opinioUi 
that  it  was  the  intention  of  the  founder,  and  fairly  to  be 
collected  from  the  objects  he  had  in  view,  that  the  act  of 
the  majority  of  the  trustees  should  bind  the  rest. 

The  next  question  that  arises  for  consideration,  arises 
on  the  ninth  and  last  issues,  being,  whether  the  master  was 
duly  and  properly  dismissed.  Now,  the  dismissal  was  in 
this  form:  there  was  no  public  meeting,  nor  any  declara- 
tion by  a  majority  assembled  at  a  public  meeting,  that  the 
schoolmaster  should  cease  to  act  in  that  situation ;  but  five 
out  oF  the  trustees,  not  assembled  in  that  formal  manner, 
gave  notice  that  the  schoolmaster  should,  within  a  certain 
time,  retire  from  his  office.     In  the  first  place,  at  the  time 
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when  the  notice  was  given,  there  were  ten  trustees,  so  that  Exeh.  of  PUas, 
the  persons  who  gave  notice  did  not  even  constitute  a  ma-     vJl^^IL./ 
jority  of  the  whole  body*     In  the  next,  even  if  they  did     Wilkinson 
constitute  a  majority  of  the  whole  body,  it  is  the  whole 
body  that  is  to  dismiss,  and  not  a  majority  of  it.     So  that, 
if  there  is  a  meeting,  and  a  majority  are  for  dismissal,  then 
the  declaration  of  the  majority  is  not  merely  the  declara- 
tion of  the  majority,  but  of  the  whole  body;  which  whole 
body  does,  in  fact,  dismiss*    Therefore,  in  a  case  of  this 
description,  where  there  was  no  meeting,  and  where  five 
individuals  gave  their  opinion,  or  said  that  the  dismissal 
should  take  place  in  a  short  time,  or  that  the  party  should 
cease  to  act  as  schoolmaster,  we  are  of  opinion  that  that 
is  not  a  valid  dismissal  within  the  meaning  of  this  trust. 

Both  notices  stand  on  the  same  footing,  and  are  govern- 
ed by  the  same  principles.  Though  I  have  hitherto  stat- 
ed the  second  question  to  relate  to  the  dismissal  of  the 
schoolmaster,  the  actual  terms  of  the  last  issue  are,  whe- 
ther the  interest  and  right  of  possession  were  lawfully  put 
an  end  to  and  determined  before  the  trespass  complained 
of.  And  it  becomes  material,  therefore,  to  consider  next 
what  his  interest  and  right  of  possession  were.  He  was 
appointed  at  the  salary  of  40L  a  year,  and  with  permission 
to  occupy  the  dwelling-house,  and  a  right  to  occupy  it  as 
long  as  he  continued  schoolmaster.  That  occupation  was 
incident  to  his  appointment  of  schoolmaster,  and  he  had  no 
interest  in  the  house  distinct  from  his  interest  of  appoint- 
ment of  schoolmaster;  as  soon,  therefore,  as  he  was  pro- 
perly removed  from  his  office  of  schoolmaster,  we  should 
in  efTect  decide  that  his  interest  and  right  of  possession 
in  the  premises  had  ceased.  Another  question,  however, 
arose  out  of  the  form  of  the  issue,  which  was  this,  that  the 
assembly  did  not  duly  appoint  the  plaintiff  upon  the  terms, 
among  others,  that  he  should  hold  till  dismissed  by  a  ma- 
jority; and  in  that  issue,  and  upon  that  replication,  nothing 
is  stated  with  respect  to  the  trustees ;  but  it  is  merely  stat- 

VOL.  II.  Y  Y 
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Exch.  of  PUoM,  edy  that  the  parties  were  seised,  without  stating  that  they 
"  ^  ^  ^^'^  seised  as  trustees.  However,  we  do  not  conceive 
Wilkinson  that  that  makes  any  difference  on  the  evidence  produced. 
Malin.  ^^^  trust  deed  under  which  the  schoolmaster  was  ap- 
pointed, was  produced,  or  assumed  to  be  produced.  That 
deed  limits  the  nature  of  the  appointment,  and  regulates 
also  the  manner  in  which  he  may  be  dismissed ;  and  the 
evidence  under  it  is  not  at  all  inconsistent  with  the  state- 
ment of  the  title  and  the  right  stated  on  the  face  of  the 
replication :  the  legal  title  stated  in  the  replication  corres- 
ponds entirely  with  what  appears  in  evidence.  We  are  of 
opinion,  therefore,  that  this  ranges  itself  precisely  within 
the  decision  on  the  former  point ;  and  that,  though  on  the 
face  of  the  replication  they  are  not  stated  to  be  seised  as 
trustees,  yet  sufficient  appears  for  this  purpose..  By  the 
production  of  the  trust  deed  upon  the  trial,  and  the  nature 
and  limitation  of  the  appointment,  and  the  right  of  removal, 
as  evidenced  by  that  trust  deed^  the  Court  entertain  no 
doubt  but  that  an  appointment  to  the  situation  of  school- 
master may  be  made  without  writing. 

The  remaining  question  which  has  been  argued  arose 
upon  the  motion  in  arrest  of  judgment.  The  plea  was  fi- 
berum  tenementum;  the  replication  was  liberum  tenetnentum 
(in  the  same  person),  to  which  was  added  a  deduction  of 
title;  and  the  question  is,  whether^  after  verdict^  it  is  suf- 
ficient, without  having  first  alleged  that  they  were  seised 
in  fee;  and  then,  after  deducing  a  regular  title,  that  the 
trustees  who  were  so  seised  in  fee  regularly  appointed  by 
a  majority  the  schoolmaster;  but,  instead  of  stating  a  sei- 
sin in  fee,  the  premises  were  stated  to  be  the  soil  and  free- 
hold of  certain  trustees^  and  that  those  trustees  were  ap- 
pointed previously  to  the  election  by  the  majority.  It  is  not 
disputed,  I  think,  at  the  bar;  and  it  is  quite  clear,  that  to 
have  stated  a  seisin  would  have  been  sufficient  after  ver- 
dict. We  think,  therefore,  that,  it  having  been  stated 
that  it  was  their  soil  and  freehold  in  the  replication,  is 
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cured  by  verdict,  as  much  as  it  would  have  been  cured  if  Exck.  of  Pieat, 

1832 

a  general  seisin  had  been  stated,  without  stating  a  seisin  in  ^ 

fee.    We  are  of  opinion,  therefore,  that  the  rule  should     Wilkinson 
be  discharged.  Malin. 

Rule  discharged. 


LiNLEY  «?.  Bates. 

JLf EBT  for  the  balance  of  an  account  for  axle-trees  and  An  undertaking 
springs  delivered.  Plea,  the  general  issue,  with  notice  of  evitn%"n'the^ 
set-off  for  eight  axle-trees  and  eight  bundles  of  steel  re-  county  in  which 

jj,!.  %  1         i*«/v«  •         •  the  venue  is  re- 

turned and  delivered  to  the  plaintiff,  as  per  invoices  sent  to  taXned,  in  an  ac- 

him,  and  for  cartage  thereof  to  the  defendant's  premises  loWand^iver- 
from  the  canal  wharf    The  venue  had  originally  been  laid  in  ed.issatisfied  by 

°  •'  proof  of  letters, 

Yorkshire,  had  been  changed  to  Middlesex,  and  retained  containing  in- 
in  Yorkshire,  upon  the  usual  undertaking  to  give  material  having  been  put 
evidence  in  that  county.  rin'mt 

The  cause  was  tried  in  Yorkshire,  before  Boliand,  B.,  ^y  *^  '*»«  ^^^ 

1    .     .  /*•  ^^^  goods  were 

when  it  appeared  that  the  plaintiff  was  an  iron  master  at  forwarded. 
Shield,  and  the  defendant  a  coach-spring  smith  in  Cur-  ^^^  arrested  for 
tain  Road,  Middlesex.     The  plaintiff  proved  a  contract  in  ^J^»  ^e amount 

'  *  '^  of  goods  sold  and 

Middlesex  for  the  sale  of  the  axles  and  spring  steel,  to  be  delivered.    The 
delivered  by  the  plaintiff  at  a  wharf  in  Islington,  and  that  the  goods  were 
the  goods  in  question  were  delivered  at  the  defendant's  an^had"be*en 
premises  in  Curtain  Road.    The  plaintiff's  book-keeper  returned  to  the 

■^  .         .  .    .  plaintiff,  who 

then  proved  that  he  made  out  two  invoices  containing  an  ac-  sent  them  back. 
count  of  the  quantities,  prices,  &c.  of  the  goods,  which  he  cover^d'isl 
sent  by  post  addressed  to  the  defendant  at  Shoreditch,  on  only;  and, upon 

,  an  affidavit,  un- 

the  same  day  on  which  the  goods  were  forwarded  by  water;  contradicted, 
and  that  the  charges  were  the  current  charges  of  the  day.  dant  had  object- 
Notice  was  given  to  produce  these  invoices,  which  were  ofthVwdrlnd 

the  pUintiff  had 
agreed  to  take 

them  back: — Ileldf  that  the  defendant  was  entitled  to  costs  under  the  statute  43  Geo,  3,  c.  46,  s.  3, 

the  arrest  being  without  reasonable  or  probable  cause. 

Y  \2 
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Exch.  of  PUat,  not  produced,  and  the  contents  were  read  from  the  plain- 

^     tiff*s  invoice  book.     The  steel  was  therein  described  as  war- 

LiNLET        ranted.     The  defendant  twelve  months  afterwards  returned 

Vm 

Bates.  a  part  of  the  goods  (those  alluded  to  in  the  set-ofT),  and  of- 
fered to  pay  the  balance  due  after  deducting  the  returned  ar- 
ticles, but  did  not  request  that  the  goods  objected  to  should 
be  changed  or  altered.  These  goods  were,  three  months 
afterwards,  returned  to  the  defendant  by  the  plaintiff,  who 
had  been  prevented  from  doing  so  earlier  by  an  accident. 
They  were  directed  to  the  wharf  and  delivered  to  the  de- 
fendant. The  defence  was,  the  bad  quality  of  the  steel, 
and  an  agreement  by  the  plaintiff  to  take  it  back* 

The  learned  Baron  thought  at  the  trial  that  material 
evidence  in  Yorkshire^  to  satisfy  the  undertaking,  had  not 
been  given,  and  nonsuited  the  plaintiff  after  the  jury  had 
found,  that,  if  any  thing,  15/.  only  was  due,  for  which  sum 
he  gave  the  plaintiff  leave  to  move  to  enter  a  verdict. 

John  Williams  accordingly  moved  for  and  obtained  a 
rule  to  enter  a  verdict  for  the  plaintiff  for  15/.,  against 
which — 

Jones,  Serjt.,  and  Rotck,  shewed  cause. — The  plaintiff 
must  give  material  evidence  as  to  part  of  the  cause  of  ac- 
tion in  Yorkshire — Saniler  v.  Heard  (a).  The  carrier  was 
the  agent  of  the  consignor,  and  not  of  the  consignee;  and, 
therefore,  the  contract  and  delivery  here  were  in  Middle* 
sex.  This  distinguishes  the  present  from  the  case  of  Pouh 
ellv.  Rich(b).  Merely  sending  the  invoice  from  York- 
shire  was  immaterial,  until  something  was  done  upon  it  in 
Middlesex:  as  well  might  there  be  said  to  be  material  evi- 
dence in  every  county  through  which  the  letter  passed. 

J.  Williams,  and  Heaton,  contrh. — Evidence  material  to 
(a)  2  W.  Bl.  103.  {h)  2  Marsh.  494. 
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part  of  the  cause  of  action  is  sufficient  to  satisfy  the  under-  £^ch,  of  PUat, 
taking — Per  Burroughs  J.,  in  Smith  v.  Walker  (a).     The  ^ 

mere  delivery  entitled  the  plaintiff  to  a  verdict  for  nominal        Linlet 
damages  only,  and  the  value  of  the  goods  furnished  by  the        bates. 
invoices  was  essential  to  the  plaintiff's  case.     If  so^  the 
evidence  material  was  in  the  county  where  the  letter  was 
posted.  Rex  v.  Burdett  (6). 

Bayley^  B. — It  seems  to  me  that  this  rule  ought  to  be 
made  absolute.  The  case  is  by  no  means  one  of  hardship, 
as  the  defence  set  up  rested  upon  the  bad  quality  of  the 
goods;  and  if  the  plaintiff  thought  that  the  defendant 
would  produce  evidence  on  that  head,  he  knew  that  his 
witnesses,  to  answer  that  objection,  must  all  come  from 
Sheffield,  as  the  articles  were  all  manufactured  there;  and 
it  must  be  presumed  that  persons  in  his  line  of  business 
residing  there,  were  the  only  persons  who  could  speak  to 
that  question.  In  my  opinion,  the  sending  of  invoices 
from  Yorkshire^  addressed  to  the  defendant  in  London^ 
was  material  evidence  for  two  purposes,  one  to  shew  the 
quantity  and  nature  of  the  goods  furnished^  and  the  other 
the  price  which  the  plaintiff  insisted  the  defendant  under- 
took and  was  liable  to  pay.  I  agree  that  sending  an  in- 
voice does  not  bind  a  defendant,  if  he  point  out  any  mis- 
representation, as  in  the  quantity  or  price ;  but,  when  there 
is  reason  to  believe  that  an  invoice  has  been  received,  and 
no  answer  is  returned,  that  is  primd  facie  evidence  that 
the  number  of  articles  specified  were  sent,  and  that  the 
price  stated  is  the  price  agreed  to  be  paid ;  now,  the  in- 
voice here  specifies  the  articles,  with  their  prices.  What, 
in  the  ordinary  course  of  dealing,  would  be  the  conse- 
quence naturally  arising  from  sending  invoices  in  letters 
addressed  to  the  defendant?  Why,  in  all  human  probabi- 
lity, that  they  would  reach  their  destination;  and,  if  they 

(fl)  8  Taunt.  1G9.  {h)  4  B.  &.  A.  96. 
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Exch.  of  PUat,  did.  and  the  defendant  remained  silent,  that  would  be  an 
1832. 

V     acknowledgment, /^rtmc^ybct^,  that  the  goods  had  reached 

LiNLET       him,  and  that  the  prices  charged  were  the  correct  prices. 

Bates.  Here,  there  was  no  evidence  of  any  answer.  Then,  is  not 
that  evidence  to  go  to  the  jury,  that  the  invoices  did  reach 
him?  But,  suppose  they  did  not  reach  the  defendant,  as 
there  is  no  doubt  the  goods  were  sent  and  received,  would 
not  that  be  good  ground  for  the  defendant  to  remonstrate 
and  to  complain?  But  no  complaint  was  made,  and  the  ab- 
sence of  complaint  was  strong  confirmatory  evidence,  to 
induce  a  belief  that  what  would  occur  in  the  regular  and 
ordinary  course  of  business  did  occur.  Then,  the  evi« 
dence,  by  reference  to  the  book,  that  invoices,  specifying 
the  quantity  and  prices  of  the  goods,  were  sent,  seems  to 
me  material,  because  it  raises  primd  facie  evidence  of  the 
quantity  and  prices  of  the  goods  sold,  and  furnishes  the 
means  to  the  jury  of  fixing  the  amount  of  the  verdict. 
Suppose  the  plaintiff's  book-keeper  had  proved  that  some 
of  the  goods  only  were  sent,  or  had  proved  all,  and  not  the 
prices,  there  must  then  have  been  further,  and  might  have 
been  contradictory  evidence;  and  the  jury  might  have 
found  a  verdict  for  a  less  amount,  upon  evidence  by  no 
means  so  satisfactory.  The  invoices  removed  all  diflScul- 
ties  in  these  respects,  and,  in  my  opinion,  therefore,  were 
material  evidence  for  the  plaintiff. 

Vauohan,  B. — I  think  the  undertaking  was  satisfied* 
To  see  whether  the  evidence  was  material,  it  is  important 
to  look  at  the  issue.  The  question  there  is,  upon  the  sale 
and  delivery  of  goods;  and  also,  as  it  was  objected  that  they 
were  not  of  the  quality  contracted  for,  and  some  had  been 
returned  for  that  reason,  to  sustain  his  cause  of  action,  the 
plaintiff  was  bound  to  make  out  that  he  had  delivered  goods 
such  as  the  defendant  was  bound  to  take  and  to  pay  for. 
The  question  is,  whether  the  testimony  of Ascham^  the  book- 
keeper, was  to  any  material  fact  arising  in  the  county.     He 
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proved  that  be  was  directed  to  make  out  and  inclose  the  JSxcA.  tf  PUas, 

1832. 
invoices;  that  he  did  so,  and  put  them  in  the  post  in  York- 
shire;  that  part  of  the  goods  were  returned^  and  were  sent 
back  to  the  defendant.  Is  it  not  material  that  the  goods 
were  returned  to  Yorkshire,  and  were  afterwards  properly 
sent  back  by  the  plaintiff  from  that  county  ?  and  is  it  not  ma- 
terial that  a  part  payment  was  made  there  also?  It  has  been 
held,  that  the  undertaking  to  give  material  evidence  in 
Middlesex  is  complied  with  by  the  production  of  a  rule 
for  payment  of  money  into  Court — Watkins  v.  Tow- 
ers (a),  or  of  a  commission  of  bankruptcy  tested  at  West- 
minster — Kennington  y.  Chantler  {b);  so  also  the  produc- 
tion of  the  writ  in  an  action  for  an  escape  (c).  In  all  the 
casesy  it  may  be  admitted  to  be  laid  down,  that  there  must 
be  some  evidence  that  is  material;  but,  if  it  be  so,  we  can- 
not discuss  the  quantum  of  materiality.  If  any  one  fact 
material  to  the  issue  be  proved  to  have  arisen  in  the  coun- 
ty, that  is  sufficient. 

BoLLAND,  B. — There  is  one  part  of  this  case  that  strikes 
me  forcibly.  The  invoices  were  material  evidence  even 
for  the  defendant,  as  they  stated  the  steel  to  be  warrant- 
ed, and  so  laid  the  foundation  for  his  defence,  that  it  was 
of  an  inferior  quality.  The  goods  were  sent  back  by  the 
defendant  for  that  reason  ;  and  it  then  became  absolutely 
necessary,  as  the  plaintiff  knew  that  the  quality  was  in 
contest,  to  shew  that  he  acted  promptly  in  returning  the 
goods.  How  would  the  case  have  stood,  if  Aschants  evi- 
dence had  been  taken  away?  Why,  the  defendant  could 
have  shewn  that  the  goods  were  sent  back,  and  would 
have  traced  them  down  to  the  warehouse  of  the  plaintiff; 
whence  the  fair  inference  would  have  arisen,  that  he  adopt- 
ed the  complaint  made  by  the  purchaser,  and  that  he  ad- 

(a)  2  Term  Rep.  276.  {b)  2  Mau.  &  Selw.  36. 

(c)  Anon.  2  Chit.  Rep.  418. 
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Exch,  of  PUat,  mitted  the  fact  that  the  goods  were  such  as  he  ought  not 
^     to  have  furnished.     Taking  this  evidence  away,  therefore, 
LiNLEY       the  plaintiff  would  have  been  subject  to  the  loss  of  his 
BATE8.        goods,  and,  therefore,  I  cannot  but  consider  it  material. 

Rule  absolute,  to  enter  a  verdict  for  15/.  lis,  5d. 


Piatt f  on  a  subsequent  day,  obtained  a  rule  for  costs  un- 
der 43  Geo.  3,  c.  46,  s.  3,  on  affidavits,  stating  that  the  de- 
fendant was  arrested  for  37/.;  that  he  was  unable  to  use 
the  axle-trees  and  steel  which  he  had  returned  to  the 
plaintiff,  on  account  of  their  bad  manufacture;  and  that 
the  plaintiff  had  agreed  to  take  them  back  in  April  or 
May^  1830;  that  they  were  sent  back  in  August,  1830,  to 
Sheffield^  and  taken  by  the  plaintiff*s  carman  from  the 
wharf,  and  were  again  returned  to  a  wharf  in  London,  on 
the  14th  of  December,  1830. 

•/.  Williams  and  Heaton  shewed  cause. — A  plaintiff  is 
not  within  the  act,  in  an  action  for  goods  sold  and  deliver- 
ed, by  reason  of  the  inferiority  of  the  articles;  or,  if  he 
were,  as  the  quality  of  the  steel  was  here  the  only  question 
in  dispute,  and  that  was  found  for  the  plaintiff,  he  had  rea- 
sonable ground  of  action. 

Piatt  and  Rotch,  contrd. — The  plaintiff  does  not  shew 
affirmatively  that  he  had  reasonable  and  probable  cause  to 
arrest  the  defendant  for  so  large  an  amount,  as  the  defen- 
dant's affidavits  expressly  state  an  agreement  by  the  plain- 
tiff to  take  back  the  goods. 

Per  Curiam. — Before  the  arrest,  the  defendant  objected 
to  the  quality  of  the  goods,  upon  which,  as  the  defendant's 
affidavits  state,  the  plaintiff  agreed  to  take  them  back. 
Although  the  verdict  has  applied  that  agreement  to  the 
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axle-trees  only,  there  does  not  appear  to  have  been  rea-  ExcH.  of  puas, 

sonable  or  probable  cause  for  arresting  the  defendant  for  ^  ^^^^'   ^ 
the  whole  sum.  Linlet 

Rule  absolute.  bates. 


Wadsworth  27.  Marshall  and  Another. 

XHIS  was  an  action  by  the  assignee  of  a  bankrupt  An  attorney 
against  the  sheriff  of  Middlesex ,  for  goods  taken  in  exe-  ukenacause^is 
cution.    After  notice  of  trial  for  the  Sittings  after  Easter  proJ^d^wilhoui 
Term,  and  a  countermand —  adequate  ad- 

▼ances from  time 

The  plaintiff  obtained  a  rule,  calling  upon  his  attorney  to  time  by  hia 

to  shew  cause  why  he  should  not  proceed  with  the  action,  ^^g  oJt"f" 

The  attorney,  in  his  affidavit  in  opposition  to  the  rule,  v^^^*  anj, 

tnereiorei  tne 

stated^  that,  after  he  had  given  notice  of  trial,  he  had  read  Court  will  not 
in  a  newspaper  the  report  of  a  trial  at  the  Old  Bailey ,  ^"^even  after" 
which  induced  a  suspicion  that  the  action  was  not  a  credita-  ^^  °^th^*' 
ble  one ;  and  he  was  led  to  suppose,  from  inquiries  he  had  cau«eintoCourt, 

_         -  ,  -   .      .^  .       .        ,  .  unless  the  client 

made,  that  the  plamtiii  was  in  msolvent  circumstances;  supply  him  with 
that  he  had  received  a  notice  from  the  defendants  of  their  J^  pay °the"ex- 
intention  to  dispute  the  bankruptcy,  which  would  render  pc"*"  out  of 

^  r     J  7  ^      ^  pocket  thereby 

further  evidence  necessary  on  the  part  of  the  plaintiff,  and  incurred. 
increase  the  expense  of  going  to  trial;  and  that  he  had,  in 
consequence,  required  a  further  advance  of  money  for  that 
purpose,  which  he  had  not  received;  by  reason  whereof 
he  had  countermanded  the  notice  of  trial. 

Knowles  shewed  cause,  submitting  that  the  old  rule,  as 
laid  down  in  Tidd^s  Praci.y  9th  edit.,  that,  when  art  attor- 
ney once  appears,  or  undertakes  to  be  attorney  for  ano- 
ther, he  shall  not  be  permitted  to  withdraw,  although  his 
client  neglect  to  bring  him  money,  no  longer  prevailed ; 
and  he  cited  the  decision  of  Lord   Tenterden,  C.  J.,  in 
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^^*-^/ ^^«»  Rowsonv.  Earle{a),  that  an  attorney  is  justified  in  refus- 
N*..^^^.^     ing  to  proceed  with  a  cause,  unless  funds  are  supplied. 

Wadsworth 

Marshall.  The  plaintifT,  in  person,  relied  upon  the  old  rule,  and 
objected  that  the  case  cited  was  merely  a  Nisi  Prius  deci- 
sion; and  he  also  took  a  distinction  between  a  suit  in 
Chancery^  which  might  be  of  indefinite  length,  and  was 
usually  attended  with  a  large  outlay,  and  an  action  at  law, 
of  the  probable  duration  and  expense  of  which  it  was  easy 
for  an  attorney,  when  undertaking  the  cause,  to  form  a 
judgment. 

p^p%%^  'H'  A»  Bayley,  B. — The  impression  of  my  mind  upon  this  sub- 

(UM^  </.  A  ^Tw^ru^   ject  is,  that  the  attorney  is  not  entitled  arbitrarily  to  aban- 
2  .<^.z  >l.  iJo.     ^^^  *  cause  at  any  stage  of  it  he  may  think  fit,  and  to  in- 
sist on  payment  of  his  bill  up  to  that  period ;  but,  if  he  has 
good  ground,  he  may  do  so,  and  may  recover  the  amount 
of  his  bill.     According  to  the  ordinary  way  of  looking  at 
the  retainer  of  an  attorney,  I  do  not  believe  that  there  is 
any  rule  which  requires  the  attorney  to  advance  all  the  mo- 
ney necessary  to  carry  on  the  cause  out  of  his  own  pocket. 
If  such  a  rule  were  understood  to  exist,  its  operation,  in 
point  of  practice,  would  be  to  induce  attornies — at  least 
in  all  causes  of  probable  length  or  expense — to  insist  on 
having  the  necessary  funds  put  into  their  hands,  before 
they  undertook  to  conduct  the  case.    This  would  be  a  great 
injury  to  clients,  and  in  many  instances  an  impediment  to 
justice.     My  notion  of  the  rule  is,  that  an  attorney  has  a 
right  to  call  upon  the  client,  from  time  to  time,  on  reason- 
able notice,  to  make  advances,  and,  for  the  purpose  of  tak- 
ing the  cause  to  trial,  to  supply  him  with  adequate  funds, 
not  to  pay  his  costs,   but  the  expenses  out  of  pocket. 
There  are  many  cases  at  the  Assizes,  in  which  these  ex- 

(a)  1  M.  &  M.  538. 


TRINITY  TERM,  2  M^ILL.  IV.  667 

penses^  on  carrying  the  cause  into  Court,  are  very  consi-  Each,  of  PUat, 
derable,  which  would  fall  heavily  on  the  attorney,  if  he  had  ^ 

not  a  right  to  require  an  advance  from  his  client.  Wadswortu 

0. 

Marshall. 

The  rest  of  the  Court  concurring,  the  rule  was — 

Discharged,  on  the  attorney  undertaking  to 
proceed  with  the  cause,  on  payment  by  the 
plaintiff  of  such  sum  of  money  as  the  Mas- 
ter should  find  to  be  necessary  to  pay  the 
costs  out  of  pocket,  on  trying  the  cause; 
and  security  to  be  given  by  the  plaintiff,  to 
the  satisfaction  of  the  Master,  for  payment 
of  the  attorney's  costs  within  one  week  (a). 

(a)  See  Vamandau  v.  Browne^      point  was  expressly  determined  in 
2  Moore  &  Scott,  543,  where  this      the  Court  of  Common  Fleas. 


Doe  d.  Hemminos  v,  Durnford. 

JCiJECTMENT  on  a  demise  of  the  14th /awwary,  1832,  in  ejectment  for 
for  a  forfeiture  for  non-repair  of  the  premises,  under  a  co-  der  a  oovenam ' 
venant  in  a  lease  by  the  lessor  of  the  plaintiff  to  one  Wols-  ^  *^f«P  *°  ^f^- 

*■  antable  repair, 

leVm  it  18  not  neces- 

At  the  trial,  before  Gurnet/,  B,,  it  appeared  that  the  that  the  pre- 
defendant  had  recently  become  tenant  of  the  premises,  and  |II*^ep^"n°the 
had  made  payments  of  rent  to  the  amount  reserved  by  the  <J«y  ©^ *c  dc- 

*^  -^  .  "^  misc;  but,  if 

lease,  to  the  lessor  of  the  plaintiff.     On  the  2nd  o{  January,  proved  to  be 
1832,  a  distress  was  put  in  for  three  quarters'  rent  in  ar-  short  time  pre- 
rear,  due  on  the  25th  of  D^cewifc^r  preceding;  and  the  ▼»o««iy» »' »» >»- 

'  .  cumbent  on  the 

broker  in  possession  stated,  that,  when  he  quitted  the  pre-  defendant  to 

t      m  *       t*   v  c    y       n        •         glve  evldcncc 

mises  on  the  7tQ  of  January,  a  great  part  of  the  noonng  that  tbey  have 
of  the  house,  and  some  of  the  doors  and  windows,  were  ^air^b^fore*ihe 
removed,  and  that  the  premises  were  much  out  of  repair,  "ghttore-en- 

*  ter  accrued. 

What  is  suffi- 
cient evidence  of  privity,  to  render  a  parly  in  possession  liablci  as  assignee  of  a  lease,  for  a  forfeiture 
in  an  action  of  ejectment. 
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Exch,  of  PUat,  A  counterpart  of  the  lease  was  produced  by  the  plaintiflT; 

and  the  defendant's  counsel  did  not  deny  that  the  defend- 
ant was  not  in  possession  as  assignee ;  but,  in  his  address 
to  the  jury,  urged  the  hardship  of  a  forfeiture  on  the  de- 
fendant as  such  assignee ;  and  also  contended,  that,  in  point 
of  law,  it  was  incumbent  on  the  plaintiff  to  shew  that  the 
premises  were  out  of  repair  on  the  day  of  the  demise.  The 
learned  Judge  told  the  jury  that  a  primd  facie  case  had 
been  made  out  by  the  plaintiff,  which  called  upon  the  de- 
fendant to  shew  that  the  premises  were  in  tenantable  re- 
pair after  the  7th  of  January;  and  a  verdict,  thereupon, 
having  been  found  for  the  plaintiff,  now — 

Mansel  moved  for  a  new  trial. — No  sufficient  evidence  of 
privity  of  estate  was  given,  to  render  the  defendant  liable 
under  the  covenants  of  the  lease  as  assignee,  since  the 
mere  payment  of  rent  implies  a  tenancy  from  year  to  year; 
and,  in  an  action  of  ejectment,  mesne  assignments  will  not 
be  presumed. 

Secondly — The  plaintiff  was  bound  to  shew  by  a  survey- 
or, or  some  person  competent  to  form  a  judgment,  that  the 
premises  were  out  of  tenantable  repair,  and  also  that  they 
were  so  out  of  repair  after  the  distress,  which  was  a  wai- 
ver of  the  forfeiture,  either  on  the  day  of  the  demise,  or  at 
least  a  very  short  time  before — Adams  on  Ejectment,  74. 

Bayley,  B. — I  cannot  say  I  entertain  any  doubt  on 
either  point  On  the  first  point,  I  consider  that  there  was 
sufficient  to  shew  a  privity  between  the  defendant  and  the 
lessor,  and  that  the  defendant  was  in  under  the  lease.  The 
lease  was  produced,  and  was  at  once  admitted  by  the  de- 
fendant*8  counsel.  The  lease  came  out  of  the  custody  of 
the  lessor  of  the  plaintiff,  and  was  executed  by  the  origin- 
al tenant:  and  the  admission  by  the  defendant  shews  that 
he  was  cognizant  of  it.  The  defendant  was  in  possession 
of  the  premises,  and  it  turns  out  that  he  was  in  the  habit 
of  paying  the  rent  reserved  by  the  lease.     I  am  of  opinion, 
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then,  that  there  were  circumstances  which  made  out  a  prj-  Exch,  of  PUat, 

1832 

md  facie  case  of  privity.  Then  comes  the  question,  whe- 
ther there  was  any  forfeiture,  and  whether  there  was  a 
waiver  of  that  forfeiture ;  it  is  clear  that  the  premises  were 
out  of  repair  on  the  7th  of  Jamutry^  which  no  doubt  was 
aground  of  forfeiture.  Up  to  the  25th  oi  December — I 
may  say  up  to  the  2nd  of  January,  when  the  entry  under 
the  distress  was  made — the  tenancy  continued ;  but  there 
may  be  a  description  of  forfeiture  de  die  in  diem;  and,  if  a 
neglect  to  repair  continues  from  day  to  day,  that  is  a  con- 
tinuing cause  of  forfeiture.  There  are  two  cases  which 
may  be  referred  to  upon  this  subject : — Doe  d.  Bryan  v. 
Banks  (a),  and  Doe  d.  Sir  Charles  Flower  v.  Peck  (6);  in 
the  latter  of  these  cases,  there  was  a  covenant  to  insure 
the  demised  premises,  and  keep  them  insured  during  the 
term.  The  premises  were  never  insured  previously  to  a 
distress  for  rent,  and  the  parties  continuing  to  suffer  them 
to  remain  uninsured  de  die  in  diem  after  that  distress,  it  was 
held  that  this  was  a  continuing  breach,  for  which  the  les- 
sor might  recover  in  ejectment,  on  a  demise  subsequent  to 
the  distress.  Now,  in  this  case,  after  the  time  of  the  dis- 
tress, there  was  no  new  waiver  of  the  forfeiture.  It  was 
proved,  that,  on  the  7th,  the  premises  were  in  an  improper 
state  of  repair ;  and  there  was  no  evidence  to  shew  that  after 
that  period  any  thing  was  done  to  repair  them.  If  the 
premises  had  been  repaired,  the  defendant  might  have 
proved  it ;  and  I  think  it  was  incumbent  on  him  so  to  do. 

Vaughan,  B. — I  think  the  verdict  right.  I  at  first 
doubted  upon  the  question  of  privity ;  but  now  I  think 
there  was  sufficient  evidence.  The  counterpart  of  the 
lease  being  found  in  the  possession  of  the  lessor  of  the 
plaintiff,  was  one  step  towards  making  that  out;  the  pay- 
ment of  the  same  rent  was  another;  and  the  possession  of 

(a)  4  Barn.  &  Aid.  401.  (6)  2  B.  &  Ad.  428. 
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Exeh.  of  Pleat,  the  party  was  a  confirmatory  circumstance.     On  the  other 

pointy  I  think  the  jury  had  sufiicient  evidence  before  them 
to  be  satisfied  that  a  forfeiture  had  accrued,  and  that  it 
was  for  the  defendant  to  shew  that  the  premises  were  sub* 
DuENfORD.     sequently  repaired. 

BoLLAND,  B. — I  am  of  the  same  opinion.  The  objection, 
that  no  privity  was  established,  was  not  pressed  at  the  trial, 
because  it  was  put  to  the  jury  as  a  case  of  hardship  upon 
the  defendant  as  assignee.  It  is  too  late,  therefore,  to 
make  that  a  ground  for  a  new  trial  now,  upon  which  fur- 
ther evidence,  had  the  objection  been  urged,  might  have 
been  offered  at  the  trial.  As  to  the  state  of  repair,  the  con- 
dition in  which  this  house  stood,  was  proved  by  the  evi- 
dence of  the  broker,  who,  in  my  opinion,  was  a  competent 
witness;  and,  as  such  a  house  must  get  worse  and  worse 
every  day,  and  the  defendant  did  not  shew  that  he  had 
taken  any  steps  to  repair  it,  or  that  he  had  ordered  work- 
men to  go  in  for  that  purpose,  it  must  be  assumed  that  it 
remained  in  the  same  state. 

Rule  refused. 


Where  several 
tenants  in  pos- 
session are  senr- 
ed  with  sepa- 
rate copies  of 
an  ejectment, 
one  rule  is  suffi- 
dent  against  the 
casual  ejector. 


Doe  r.  Roe. 

X  HERE  were  two  tenants  in  possession  of  the  premises 
sought  to  be  recovered  by  this  ejectment,  and  a  separate 
copy  of  the  declaration  in  ejectment,  and  notice  was  served 
upon  each. 

Lumlet/f  who  moved  for  judgment,  said,  that  it  had  been 
doubted  whether  two  rules  were  not  necessary  in  such  a 
case,  but  suggested  that  one  was  sufficient.      And  so  the 

Court  agreed,  observing  that  it  was  but  one  ejectment; 

and  that  service  upon  one  of  several  joint  tenants  was  good 

as  to  all. 

Rule  accordingly. 


TRINITY  TERM,  2  WILL.  IV.  671 

Exch.  tff  Pleas, 
1832. 

DowsoN  r.  Cull. 
X  HE  plaintiff  having  taken  an  assignment,  and  proceed-  in  an  appUca- 

1  .1      .     .i  V       J  ^on  by  bail,  to 

ed  on  tne  Dau-bona —  stay  proceed- 

ings on  a  bail- 
bond,  coUurion 

Humphrey  moved  to  stay  proceedings  thereon,  upon  with  the  dcfen- 

^  dant  mist  be  de- 

payment  of  costs,  bail  above  having  been  perfected.     He  nied  by  both 
had  only  the  affidavit  of  one  of  the  bail  below,  who  swore     ^ 
that  the  application  was  made  without  any  collusion  or  con- 
cert whatsoever  with  the  defendant* 

Thesiger  contended  that  there  should  be  an  affidavit 
from  both  the  bail,  denying  collusion.     Upon  which — 

Humphrey  prayed  time  to  obtain  such  an  affidavit. 
Time  was  granted,  but  the  affidavit  was  not  produced. 
Upon  which — 

Bayley,  B.,  said,  that  the  affidavit  of  one  of  the  bail 
was  consistent  with  collusion  and  concert  between  the  de- 
fendant and  the  other  bail.  And,  as  the  Court  never  inter- 
fered without  an  express  affidavit  to  satisfy  them  that  the 
application  was  made  purely  on  the  behalf  of  the  bail,  at 
their  instance,  for  their  indemnity,  and  at  their  expense, 
without  collusion  with  the  defendant,  the  rule  must  be — 

Discharged. 
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Exeh.  of  Pleat, 
1832. 

Weald  t?.  Brown. 
The  Court  will   XXOGGINS  had  obtained  a  rule  to  shew  cause  why  the 

not  set  aside  ft 

final  judgment  final  judgment  by  default^  and  all  subsequent  proceedings, 
altion  of  debt^*  ^^^^W  not  be  set  aside^  on  the  ground  that  the  judgment 
Srit^fiT^"*'  had  been  signed  without  any  writ  of  inquiry.  The  affi- 
having  been       davit  Stated  that  the  action  was  in  debt,  for  the  amount  of 

executed,  unless  ,  »    i_*ii 

it  appear  clearly   &n  apothCCary  S  Dill. 
that  the  action 
was  not  for  a 

sum  certab.  Kelly  shewed  cause,  submitting,  that,  as  in  actions  of 

debt  the  plaintiff  was  in  general  entitled  to  final  judgment 
without  a  writ  of  inquiry,  it  was  for  the  defendant  to  shew 
explicitly  that  this  case  was  an  exception,  and  one  in  which 
a  writ  of  inquiry  was  necessary. 

Hoggins,  contri,  contended  that  a  writ  of  inquiry  was 
necessary,  citing  ^rc/en  v.  Connell{a),  and  Brill  y.Neele{b), 
and  referring  to  the  opinion  intimated  by  Bay  ley,  J.,  in 
the  latter  case,  that  if,  in  debt  on  a  quantum  meruit,  or  in 
other  cases,  where  a  sum  certain  was  not  declared  for, 
execution  were  issued,  without  first  executing  a  writ  of  in- 
quiry, it  might  be  ground  of  error,  or  at  least  would  be  ir- 
regular. \Bayley,  B. — How  does  it  appear  that  the  de- 
claration was  on  a  quantum  meruit,  and  not  for  a  sum  cer- 
tain ?]  It  must  be  inferred  that  debt  for  an  apothecary's 
bill  is  upon  a  quantum  meruit. 

Bayley,  B. — This  objection  is  sufiSciently  answered  by 
saying  that  this  is  an  action  of  debt.  There  is  no  doubt, 
that,  in  certain  cases  of  actions  of  debt,  some  of  which  are 
referred  to  by  my  Brother  Holroyd,  in  Brill  v.  Neele,  and 
Arden  v.  Connell,  a  writ  of  inquiry  is  requisite.  If,  from 
the  nature  of  the  contract,  the  amount  must  of  necessity 

(a)  5  Barn.  &  Aid.  885.  (b)  2  Chit.  619. 
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be  uncertain,  then,  in  an  action  oFclebt,  as  well  as  in  other  Exch.  of  Pleats 
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actions,  there  must  be  a  writ  of  inquiry  to  reduce  it  to  '  ^ 

certainty.  An  apposite  case  is  an  action  of  debt  for  not  Weald 
setting  out  tithe,  where  the  jury  must  ascertain  the  single  brown. 
value,  before  the  Court  can  give  to  the  defendant  the  treble 
value  of  the  tithes.  But  this  is  an  exception  to  the  gene- 
ral  rule,  that,  in  actions  of  debt;  the  plaintiff  is  entitled  to 
consider  the  amount  specified  as  the  real  debt,  and  that 
there  is  no  reason  for  a  writ  of  inquiry  to  inform  the  con- 
science of  the  Court.  In  Taylor  v.  Capper  (a),  where 
execution  had  been  levied  without  any  writ  of  inquiry  exe- 
cuted in  an  action  of  debt,  wherein  the  defendant  had  suf- 
fered judgment  by  default  through  a  mistake  in  having 
pleaded  non  assumpsit,  the  Court  decided  that  a  writ  of 
inquiry  was  not  necessary.  It  is  impossible  for  us  to  say^ 
without  any  thing  to  shew  that  the  declaration  was  so  fram- 
ed as  to  render  a  writ  of  inquiry  essential^  that  this  judg- 
ment, for  the  want  of  it,  was  irregular. 

Vaughan,  B. — There  is  nothing  before  the  Court  to 
shew,  that  in  this  action  the  debt  was  of  such  a  nature  as 
to  require  a  writ  of  inquiry  to  ascertain  its  precise  amount. 
That  can  be  collected  from  inference  only,  which  is  not 
enough  to  bring  this  case  within  the  exception  to  the  rule, 
that  the  sum  declared  for  is  the  true  debt. 


Rule  discharged. 


(a)  14  Cast,  443. 


VOL.  II.  Z  Z 
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CASES  IN  THE  EXCHEQUER, 


Exch,  of  PUm, 
1832. 


W.B.  bequMth- 
ed  certain  leaie- 
hold  premises 
to  trustees,  on 
trust  to  permit 
and  suffer  his 
wife  to  receiTe 
the  rents,  &c. 
during  her  life. 
Afterwards  the 
surviving  trus- 
tee and  the 
widow  granted 
a  lease  of  the 
premises,  the 
rent  to  be  paid 
to  the  widow, 
and  the  lessors 
to  have  a  power 
of  re-entry  upon 
non-payment 
of  rent;  the 
lease  disclosed 
the  title  of  the 
widow,  who,  af- 
ter the  death  of 
the  trustee,  en- 
tered on  the 
premises: — 
Held,  that  be- 
ing a  stranger 
to  the  legal  es- 
tate, the  power 
of  re-entry 
could  not  be  re- 
served to  her, 
and  that  the 
lease  operated 
as  a  lease  by 
the  trustee  and 
a  confirmation 
by  the  widow. 


Doe  d.  Barker  v.  Goldsmith. 

William  Barker,  by  his  will,  dated  in  1816,  be- 
queathed  to  J.  Roberts  and  J.  Shirven  certain  premises  in 
DuvaFs  Lane,  Islington,  their  executors,  administrators, 
and  assigns^  for  the  residue  of  a  term,  upon  trust  to  per- 
mit and  suffer  his  wife  Sarah  Barker  to  have,  take,  and  re- 
ceire  the  rents,  &c.,  during  her  natural  life,  if  she  should 
so  long  continue  a  widow;  and  from  and  after  her  death 
or  future  marriage,  on  trust  to  sell  the  same,  and  divide 
the  produce  between  //.  Barker  and  J.  Barker,  his  sons; 
and  appointed  Roberts  and  Shirven  executors  of  his  will. 
Shirven  died  before  S9th  September,  1823;  on  which  day, 
by  indenture  of  lease  between  J.  Roberts,  therein  describ- 
ed as  surviving  executor  of  William  Barker,  Sarah  Bar» 
ker,  therein  described  as  widow  of  the  said  William  Bar^ 
ker,  and  H  Barker,  devisee  and  residuary  legatee  named 
in  the  last  will  of  the  said  W.  Barker,  of  the  first  part, 
and  J.  Goldsmith,  of  the  other  part,  reciting  an  assign- 
ment in  August,  1816,  from  Hartwell  to  the  testator  W. 
Barker,  of  a  lease  of  the  above  premises  to  HartweUy 
A^teA  November,  1807,  for  fifty-two  years,  and  also  the 
dispositions  in  the  will  of  W.  Barker  deceased,  they  the 
said  J.  Roberts,  Sarah  Barker,  and  Henry  Barker,  de- 
mised the  said  premises  to  the  defendant,  at  a  rent  paya- 
able  to  S.  Barker  and  H,  Barker,  and  the  survivor  of  them, 
and  the  executors  of  such  survivor;  and  with  a  proviso  for 
re-entry  by  J*  Roberts,  Sarah  Barker,  and  Henry  Barker, 
and  the  survivor  of  them,  and  the  executor  of  the  survi- 
vor, in  case  of  non-payment  of  rent.  After  this  lease,  /. 
Roberts,  the  surviving  executor,  died,  and  the  rent  not  be- 
ing paid,  Sarah  Barker  brought  an  ejectment  on  the  pro- 
viso upon  her  sole  demise.  The  cause  was  tried  before 
Gumey,  B.,  at  the  Middlesex  Sittings,  and  a  verdict  was 
found  for  the  lessor  of  the  plaintiff,  with  liberty  for  the 
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defendant  to  move  to  enter  a  nonsuit,  it  being  contended  ^^^'.^^^^' 
that  she  was  a  stranger  to  the  legal  estate,  and  so  that  a 
right  of  re-entry  could  not  be  reserved  to  her.      Doe  d. 
Barber  ▼.  Lofcrence  {a),  Doe  d.  Barney  ▼.  Adams  (6). 

Humfrey  having  obtained  a  rule  accordingly. 

Hoggins  shewed  cause. — The  statute  of  uses  does  not 
apply  to  this,  which  is  leasehold  property;  and  the  trustees 
having  joined  in  the  lease  with  the  lessor  of  the  plaintiff, 
the  rent  being  payable  to  her  and  her  son,  tlie  assent  of 
the  trustees  to  the  receipt  of  rents  by  the  lessor  of  the 
plaintiff  appears  by  the  lease,  and  an  assignment  by  them 
to  her  must  be  presumed.     It  was  the  intention  of  the  tes- 
tator, as  evinced  by  the  words  *'  on  trust  to  permit  and 
suffer  (the  lessor  of  the  plaintiff)  to  receive  the  rents** 
during  her  life  or  widowhood,  to  vest  in  the  widow  an  estate 
for  Ufe,  defeasible  by  her  second  marriage:  and  so  she 
has  the  legal  estate,  and  a  power  of  re-entry  might  be  re- 
served to  her.     But  the  intention  of  the  parties  to  the 
lease  was,  that  the  lessor  of  the  plaintiff  should  receive 
the  rents  and  profits,  and  should  re-enter  on  their  non- 
payment.    It  thus  operates  as  an  assignment  from  the 
executor  to  the  lessor  of  the  plaintiff  for  her  life,  and  as 
a  lease  from  her  to  the  defendant  during  her  widowhood. 
In  Burton  v.  Barclay  (c),  a  deed  was  allowed  to  have  the 
double  operation  of  passing  a  fee,  and  also  a  chattel  inter- 
est, in  order  to  carry  the  intent  of  the  parties  into  effect. 

[Bayley,  B. — The  bequest  of  a  leasehold  to  the  trustee 
vests  the  legal  estate  in  the  trustee.  Comyns,  in  his  Df- 
gesi,  tit.  Devise  ( I )  says,  **  A  devise  to  B*  to  the  use  of 
another  is  good  to  the  cestui  que  use;**  and  in  tit.  Uses  (C), 
he  affirms  that  a  man  may  raise  uses  by  will,  for  he  may 

(a)  4  Taunt.  23.  (c)  5  Moore  &  P.  785;    5.  C.  7 

(6)  2  C.  &  J.  232.  Bing.  760. 

zz2 


676  CASES  IN  THE  EXCHEQUER, 

Exch.  of  Pleat,  derise  lands  to  the  use  of  another:  but  he  there  speaks  of 
1832.  .  . 

interests  of  immediate  freehold.] 

Humfrey  contrh, — The  lease  recites  the  interest  of  Mrs. 
Barker^  and  shews  that  it  is  equitable  only.  A  power  of 
re-entry  cannot  be  reserved  to  a  stranger  to  the  legal  es- 
tate: but,  if  her  estate  is  sufficient  to  support  such  a  pow- 
er, so  will  that  of  her  son  Henry  Barker^  though  it  only 
arises  on  her  death  or  second  marriage.  The  defendant, 
by  executing  the  lease,  is  not  estopped  from  shewing,  that, 
upon  the  face  of  the  lease  executed  by  Mrs.  Barker  to 
him,  she  shews  herself  to  have  no  title.  And  the  assent 
of  the  trustees,  might  apply  with  equal  effect  to  the  case 
of  Doe  d.  Barber  v.  Lawrence. 

Bayley,  B. — If  this  had  been  a  lease  from  these  par- 
ties in  their  own  names  simply,  without  disclosing  on  the 
face  of  it  the  rights  which  they  individually  possessed,  the 
demise  by  Sarah  Barker^  as  surviving  lessor,  might  have 
been  sustained ;  because  the  lessee  would,  in  that  case, 
have  been  estopped  from  saying  she  was  not  his  lessor. 
But  the  lease  does  disclose  what  the  title  of  the  lessor  is, 
and  describe  Roberts  as  surviving  executor  of  W.  Barker, 
It  discloses  also  the  bequest  to  Sarah  Barker  as  his  widow, 
with  reference  to  this  property,  and  describes  it  as  lease- 
hold for  the  residue  of  a  term.  Roberts  therefore  was 
the  surviving  executor^  in  whom  alone  was  vested  the  le- 
gal interest;  and  it  was  his  lease  only  in  law,  though  in 
terms  the  lease  of  Sarah  Barker,  for  it  operates  only  as  a 
confirmation  by  her. 

The  devise  is  to  the  executors,  on  trust  to  permit  the 
lessor  of  the  plaintiff  to  receive  the  rents  of  this  leasehold 
for  her  life  or  widowhood,  and  its  effect  at  law  was  to  vest 
the  legal  estate  in  Roberts  and  Skirveny  and  in  the  per- 
sonal representative  of  the  survivor  of  them,  and  to  give 
Mrs.  Barker  an  equitable  right  only  during  her  life  or 
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widowhood.  It  would  be  contrary  to  the  trust  given  to  the  ^'cA.  of  Pieas, 
executors,  that  they,  or  either  of  them,  should  convey  to 
her  the  legal  estate.  An  assignment  is  a  species  of  convey- 
ance which  is  not  to  be  presumed,  and  is  not  within  the  con- 
templation of  the  parties.  This  lease  operates  at  common 
law;  for,  the  statute  of  uses  applies  to  freeholds  only  and 
does  not  comprehend  copyholds  and  leaseholds.  Then,  as, 
under  the  statute  of  uses,  by  a  devise  of  freehold  to  A.  for  the 
use  of  B,,  B.  takes  the  legal  estate,  and  A,  is  the  conduit 
pipe  merely;  so,  at  common  law,  if  a  leasehold  is  bequeath- 
ed to  A.  to  the  use  otB.  the  legal  interest  is  in  A,  and  not  in 
B.  Therefore,  in  this  case,  it  appears  on  the  face  of  the  lease 
in  question  that  the  legal  estate  was  in  J.  Roberts,  and  in 
him  only,  so  that,  on  his  death,  it  devolved  to  his  personal 
representative,  he  having  survived  the  other  trustee. 

There  may  be  purposes  for  which  a  testator  might  wish 
the  legal  interest  to  remain  in  the  trustees  in  order  to  con- 
trol Sarah  Barkers  occupation,  though  he  might  intend 
her  to  have  the  beneficial  interest;  but  here  there  is  no 
evidence  of  his  intention  to  give  Sarah  Barker  a  life  es- 
tate. Then,  if  so,  the  lease  operates  as  a  lease  by  Roberts 
and  a  confirmation  by  the  others.  That  a  stranger  to  the 
legal  interest,  whose  real  title  is  disclosed  on  the  lease 
cannot  re-enter  under  a  power  to  that  effect,  is  clear  in  the 
case  oi Doe  v.  Lawrence.  The  ejectment  will  not  lie;  and 
the  rule  for  a  nonsuit  must  be  made  absolute. 

BoLLAND^  B.,  and  GurneYj  B.,  concurred. 

Rule  absolute* 
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Bxch.  of  Pleat, 
1832. 


James  r.  Child. 


An  attorney,       X  HE  plaintiff,  an  attorney,  was  employed  by  the  defen- 

haTing  trans-        ■%  t»  • 

acted  common  dant  froDi  the  year  18S2  until  about  Aprils  1825,  in  con- 
conTey'andn^  veyancing  business;  before  the  year  18^,  in  prosecuting 
^^*^^^'^^*-  and  defending  actions  at  law;  and,  m  1838,  in  preparing 
able,  deUTered  Conveyances.  In  September ^  1828,  the  plaintiff  made  out 
common  law  bu-  and  delivered  to  the  defendant  a  separate  bill  for  the  law 
d?em  cMmhiSd  enlarges,  amounting  to  100/.  8*.  Irf.,  with  a  statement  that 
and  admitted  to  some  fcw  charges  were  to  be  added  for  agency.     The  de- 

be  correct,  and,     _  >■  m    • 

on  appUcation  fcndant  examined  and  admitted  the  bill,  and  requested  the 
^recte  "dle'at.  pl^intiff  to  raise  for  him  100/.  on  his  bond,  which  was  done 
foHuiTa^TiI^''  in  November  following;  and  the  amount,  with  l/.9«.6il. 
of  money,  which  before  received,  placed  by  the  plaintiff  to  the  defendant's 


done,  and  cr*^^  Credit.  At  this  time,  the  bill  for  conveyancing  had  not 
S!i^unt%^"lhat  been  delivered,  and  the  plaintiff  had  been  referred  to  a 
amount;  lubse-  third  party  for  payment  of  a  part  of  it,  which  third  party 
ing  to  obtain  the  plaintiff  had  ineffectually  sucd  at  the  defendant's  in- 
partTfhis  ^^  Stance.  Subsequently,  the  plaintiff  brought  his  action  to 
charges  forwn-  yccover  68/.  10*.,  as  appeared  by  the  particulars,  for  con- 

▼eyanang,  the  '  ri  j  r  »  ^ 

attorney  veyancing.     The  whole  debt  was  164/.  14«.  6dl,  including 

timi"for  the  mi-  5/.  1  \s.  for  raising  the  100/.,  and  6/.  10*.  the  agent's  charg- 
mand^— ^«  cs,  for  preparing  and  engrossing  a  warrant  of  attor- 
that  he  had  no  ney,  not  included  in  the  bill  delivered.  Aflter  the  action 
the  common  law  was  Commenced,  the  plaintiff,  by  his  particulars  of  demand, 
Tng  bins  J  and°to  abated  the  5/.  11*.  included  in  the  first  account,  in  order 

appropriate  the  ^^  ^ppjy  ti^^t  sum  to  the  sum  of  6/.  10*.  then  due  in  re- 
sum  credited  m  »^*   •' 

discharge  of  the  spect  of  taxable  items.     No  signed  bill  had  been  delivered 

former;  and,  , 

therefore,  that     pursuant  to  the  Statute. 

Sd^anliclionr       '^^^^^  appearing  to  be  the  facts  at  the  trial  before  JBo/- 

without  deiiTer-  land^  B.,  at  the  last  Pembrokeshire  Assizes,  the  plaintiff 

ing  a  signed  bill, 

pursuant  to  the    was  nonsuited,  because  the  warrant  of  attorney  was  said 
SemUe,  that    *^  ^^  *  taxable  item— 5aiuibm  v.  Bourn  (a);  Wild  v.  Craw- 

the  drawing  and 

engrossing  a  warrant  of  attorney  is  a  taxable  item. 

(a)  4  Campb.  68. 
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ford  (a);  Ex  parte  Prickeii{b);  and,  because  the  plaintiff  Exeh,  of  PUat, 
could  not  separate  the  conveyancing  from  the  common  law     ^  '   ^ 

charges,  and  should  have  delivered  a  bill  embracing  the  James 
whole — Hill  v.  Humphreys  (c),  Thwartes  v.  Mackerson  (c/),  child. 
Benton  v.  Garcia  (e)t  Watt  v.  Collins  {/). 

In  moving  for  a  rule  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside,  and  a  verdict  entered  for  the  plaintiff,  or 
a  new  trial  had,  John  Evans  urged  the  plaintiff's  right  to 
appropriate  the  payment  to  the  common  law  bill ;  and  said 
that  the  case  of  Sandom  v.  Bourn,  relied  upon  by  the 
defendant  as  an  authority  to  shew  that  preparing  a  war- 
rant of  attorney  constituted  a  taxable  item,  had  been  ques- 
tioned by  Bayley,  J.,  in  Burton  v*  Chatlerton  (g),  and 
by  Alderson,  J.,  in  Smith  v.  Taylor  (A).  He  also  insisted 
that  the  plaintiff  might  recover  for  the  conveyancingj 
though  the  defendant  owed  him  money  for  the  common 
law  business,  whicbj  no  signed  bill  having  been  deliver- 
ed^ could  not  be  recovered — Mowbray  v.  Fleming  (t),  He- 
ming  V.  Wilton  (Jc). 

Chilton  shewed  cause. — Lord  Ellenborough,  in  Sandom 
V.  Brown,  and  Lord  Tenterden,  in  fVtld  v.  Crawford,  were 
of  opinion  that  the  preparing  a  warrant  of  attorney  was  a 
taxable  item,  and,  acting  upon  that  opinion,  nonsuited  the 
plaintiffs  in  each  of  these  cases.  The  rule  as  laid  down  by 
Alderson,  J,,  in  Smith  v.  Taylor,  viz.  that  business  in  or- 
der to  be  taxable  must  be  done  in  Court,  seems  to  be  too 
hmited.  The  cases  do  not  support  it.  Thus,  business  done 
at  the  Quarter  Sessions,  Clark  v.  Donavan  (/),  and  in  the 

(a)  2  Stark.  N.  P.  538.  Bingh.  264. 

(6)  1  N.  R.  266.  (0  11  East,  286. 

(c)  2  B.  &  P.  343.  (k)  M.  &  M.  199. 

((/)  M.  &  M.  199.  (0  5  T.  R  694.    And  see  the 

(e)  5  Esp.  149;  11  £a8t,287,n.      same  point   determined   by   the 

(/)  R.  &  M.  284.  Court  of  Common  Pleat  in  Sylvet" 

(g)  3B.&  Aid.  437.  ter  v.  Wehtttr,  2  Moore  &  Scott, 

(A)   5  Moore  &  P.  66;  5.  C.  7      506. 
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£iek,  of  Pleat,  insoUent  court.  Smith  r.  IVatileworlk  (a),  haTe  been  held  to 

form  taxable  items.  fftHler  ▼.  Payne  (6).  ^Bat/ley,  B. — 
These  cases  are  within  the  statute,  the  charges  being  for 
business '' at  law.**]  At  all  eTents,  the  plaintiff  could  not 
split  hb  demand,  and  by  an  appropriation  work  an  injustice 
to  the  defendant,  who  otherwise  might  have  had  the  whole 
bill  taxed ;  for,  the  whole  business,  with  the  exception  of  one 
item,  was  done  before  the  money  was  paid  on  account. 

John  Effont  and  fVAiicombe,  cantrip. — Upon  the  exami- 
nation and  approval  of  the  plaintiff's  demand  for  common 
law  business  by  the  defendant,  and  the  payment  and  appro- 
priation of  100/.  to  that  account,  that  debt  ceased  to  exist. 
And,  at  all  events,  it  was  a  question  of  fact  for  the  jury  to 
say  whether  the  payment  was  intended  to  be  applied  to  the 
bill  thus  settled  and  approved.  At  that  time,  the  entire 
bill  could  not  be  made  out  It  was  doubtful  whether  the 
defendant  was  liable  for  the  conveyancing  business,  and 
the  plaintiff  was  referred  by  the  defendant  to  other  persons 
for  payment  No  injury  is  worked  to  the  defendant;  for, 
the  common  law  charges  may  still  be  taxed  though  paid. 

Bayley,  B. — I  am  of  opinion  that  the  nonsuit  was  right. 
In  general,  if  an  attorney  does  business  of  different  de- 
scriptions, part  taxable,  and  part  not,  the  whole  becomes 
one  entire  demand,  and,  as  such,  subject  to  taxation.  For, 
such  demands  cannot  be  split,  so  as,  by  making  them  out 
separately,  to  avoid  taxation  of  the  whole  in  respect  of  par- 
ticular items  liable  by  law  to  taxation.  If  a  party,  with  a  full 
knowledge  of  all  the  circumstances,  by  a  distinct  agree- 
ment, suffer  a  bill  due  from  him  to  an  attorney  for  common 
law  charges  to  be  made  up  separately  from  one  for  convey- 
ancing, and  agree  to  pay  the  common  law  bill,  and  not 
to  have  the  conveyancing  bill  taxed,  that  agreement  may 
prevail;  but  there  are  no  facts  here  to  warrant  the  conclu- 

(fl)  6  D.  &  R.  610;  S.  C.  4  B.  &  C.  364.  (6)  6  T.  R.  694. 
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sion  that  any  such  agreement  took  place  in  the  present  ^ch.  of  PUat, 
case.     On  the  contrary,  charges  for  proceedings  at  law  '^ 

have  existed  in  this  case.     And  when  the  payment  of  100/.         James 
was  made,  the  defendant  had  a  right  to  consider  the  resi-        Child. 
due  which  was  not  paid  as  standing  in  the  same  situation 
with  that  which  had  been  so  previously  discharged.     The 
original  amount  of  the  common  law  bill  examined  by  the 
defendant  was  100/.  3^.  Id.;  but  it  is  imperfect  on  the  face 
of  it;  for  it  states  at  the  end  that  some  further  items  are  to 
be  introduced  when  the  plaintiff  could  get  his  agent's 
charges.     Those  charges  do  not  appear  ever  to  have  been 
introduced;  1/.  and  a  fraction  had  been  paid,  and  100/. 
was^  afterwards  credited  as  paid.     Now,  if  it  was  paid 
without  specific  appropriation  by  the  defendant  at  the  time 
(and  of  such  appropriation  I  see  no  evidence),  I  am  of  opin- 
ion that  the  residue  would  be  taxable,  and  that  the  pay- 
ments made  should  be  applied  to  so  much  as  on  taxation 
would  appear  to  be  due.     A  small  sum  for  taxable  items    ' 
still  remains  due,  notwithstanding  the  appropriation;  but 
these  charges  are  abated  by  the  plaintiff,  as  it  seems,  for  the 
purpose  of  evading  the  salutary  provisions  of  the  statute. 

BoLLAND,  B. — I  have  never  altered  my  opinion,  that  the 
nonsuit  in  this  case  was  right.  There  is  no  evidence  to 
support  the  argument  that  the  sums  paid  were  appropri- 
ated to  the  payment  of  the  common  law  bill,  or  that  the. 
plaintiff's  whole  demand  on  that  account  was  intended  to 
be  satisfied  by  that  payment.  It  was  a  payment  made  un- 
der pressure  by  the  plaintiff,  for  an  account  allowed  to  be 
imperfect;  for  it  states  the  agency  charges  to  be  not  yet 
procured;  and  they,  as  well  as  the  taxable  items  amount- 
ing to  6/.  10^.,  remain  yet  unpaid. 

GuRNEY,  B. — The  plaintiff  brings  this  action  for  his 
bill,  which  is  said  not  to  be  subject  to  taxation;  but  as,  at 
the  time  of  the  settlement  between  the  parties,  6/.  lOs.  re- 
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EtdL  of  Pbor  mained  due  from  the  defendant  to  the  phuntiff  ibr  taxable 

1832 

^     items,  and  it  does  not  appear  that  any  abatement  of  the 

Jambs        51, 11a.  for  untaxable  items  was  really  made  by  the  plaintiff 

Chiui.        VLRtil  a  late  period;  taxable  items  remained  in  this  account 

at  the  time  of  bringing  the  action. 

Rule  discharged. 


Dob  d.  Meyrick  v.  Rob. 
Wbereatenmnt,  j\,  RULE  having  been  obtained  to  shew  cause  why  the 

witboot  giring      ,  .«•!  i-  i_ii  % 

notice  to  his  judgment  Signed  against  the  casual  ejector  should  not  be 
ed*j^!d^il!!f^y  ^^  aside,  and  the  landlady  of  the  premises  let  in  to  defend, 
de&uit  in  eject-  q^  ^n  affidavit  imputinfif  collusion  to  the  tenant  and  the 

nent,  the  court  i 

let  in  the  land-  lessor  of  the  plaintiff,  and  stating  that  the  landlady  had 
upon  payment'  ^o  noticc  of  the  service  of  the  declaration  from  the  tenant, 
of  cotta.  ^y  ^f  ^Yie  action,  before  judgment  was  signed — 

«7.  Jervis,  on  shewing  cause,  produced  an  affidarit  denymg 
the  collusion;  and  contended  that  the  Court  would  not  ad- 
mit the  landlady  to  defend  the  action,  but  that  her  remedy 
was  by  ejectment,  or  by  action  against  the  tenant.  He 
cited  Doe  dem.  Ledger  ▼.  Roe  {a);  and,  to  shew  that  the 
Court  would  not  interfere  except  in  a  clear  case  of  collu- 
sion, Goodtitle  v.  Badtitle{b). 

Bere^  contrh^  distinguished  the  case  from  GooMtle  y. 
Badtitle,  by  the  fact  steted  in  the  affidavit,  that  the  land- 
lady bad  received  rent  from  the  tenant,  which  did  not  ap- 
pear from  the  report  of  that  case.    He  was  stopped  by — 

Bayley,  B. — It  seems  to  me  that  the  party  may  be  let 
in  to  defend,  on  paying  the  costs;  and  that  the  judgment 

(a)  3  Taunt  606.  {b)  4  Taunt.  820. 
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and  execution  ought  to  be  set  aside,  the  defendant  under-  Exch.rfPUai, 

taking  to  take  short  notice  of  trial.  ^®^* 

Rule  absolute. 


Wilson  t?.  Griffin. 

Special  bail  were  put  in  in  due  time,  and  the  defen-  Where  bail  are 
dant  rendered  without  giving  notice  of  bail  to  the  plaintir s  S"  noti«rtheir' 
attorney.     An  attachment  was  afterwards  obtained  axrainst  I**!*"*  *>**»  P"' 

^  o  in  u  neceiaary. 

the  sheriff,  for  not  bringing  in  the  body;  and 

Piatt  obtained  a  rule  to  set  aside  the  attachment  with 
costs;  against  which 

Butt  shewed  cause,  and  relied  upon  the  rule  stated  in 
Tidd^  253,  9th  edit.,  that  special  bail  shall  not  be  consi- 
dered as  put  in,  until  notice  be  given  of  such  bail  being 
put  in  to  the  plaintiff's  attorney :  but — 

Per  Bayley,  B.— That  is  a  rule  of  the  Common  Pleas. 
The  bail  here  were  merely  put  in  for  the  purpose  of  ren- 
dering the  defendant ;  and,  as  there  cannot  be  any  object 
in  giving  the  notice,  it  would  not  be  consistent  with  com- 
mon sense  to  hold  such  notice  to  be  necessary. 

Rule  absolute. 


Clark  v.  Adams. 

X  HE  defendant  being  under  terms  to  plead  issuably  and  A  defendant, 
rejoin  gratis,  pleaded;  and  the  plaintiff,  having  replied  to  r<^oUi  ^mtit, 
the  country,  demanded  a  rejoinder,  and,  after  waiting  "I^^J^^g^*  . 

four  hourk 
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^^\^^^^*  twenty-four  hours  for  the  defendant  to  rejoin,  signed  judg- 

v...^^^ '     ment;  upon  which 

Clark 

Adams.  Kelly  obtained  a  rule  to  set  aside  the  judgment  for  irre- 

gularity, and  produced  an  affidavit  of  merits. 

Piatt  was  to  shew  cause ;  but  the  Court  stopped  him, 
and  called  upon 

Kelly  to  support  his  rule. — The  practice  in  this  point 
is  unsettled;  and  there  is  no  authority  which  decides  that 
rejoining  gratis  means  rejoining  within  twenty-four  hours. 
It  is  true,  that,  being  under  terms  to  rejoin  gratis,  dispenses 
with  the  four-day  rule  to  rejoin;  but  the  defendant  is  not 
entitled  to  his  four  days  by  reason  of  the  rule,  but  by  the 
practice  of  the  Court :  the  term  gratis  imports  no  more 
than  that  the  plaintiff  shall  not  be  put  to  the  expense  of 
the  rule;  but  does  not  operate  as  an  abridgment  of  time. 

Lord  Lyndhurst,  C.  B. — In  ordinary  practice,  a  rule  to 
rejoin  is  a  four-day  rule,  and  the  expense  of  the  rule  is 
very  trifling.  Where  a  party  is  bound  to  do  an  act  on  de- 
mand, he  is  bound  to  do  it  within  twenty-four  hours.  The 
effect  of  these  terms  is  to  dispense  with  the  four-day  rule 
to  rejoin,  and  of  necessity  to  dispense  with  the  time  al- 
lowed for  rejoining,  as  the  four  days  are  to  be  calculated 
from  the  service  of  the  rule.  Where  no  rule  is  served, 
there  is  no  mode  by  which  the  time  can  be  measured, 
without  laying  down  some  new  rule  of  computation. 

Bayley,  B. — My  impression,  as  collected  from  the  prac- 
tice in  the  King^s  Bench  and  Common  Pleas,  always  has 
been,  that  a  defendant  under  terms  to  rejoin  gratis,  must 
rejoin  within  twenty-four  hours.  The  general  rule  is,  that^ 
when  a  party  stands  upon  a  demand,  he  is  bound  to  do  the 


TRINITY  TERM^  2  WILL.  lY.  635 

act  within  twenty-four  hours  after  the  demand,  which  rule  ^ch.  of  Pieu, 

1832. 
IS  applicable,  as  well  to  the  demand  of  a  rejoinder  as  of  a     »^         '   ^ 

plea.    The  Master  certifies  that  such  is  also  the  practice  of        Clark 
this  Court.  Adams. 

Rule  absolute  on  the  merits,  on  pay- 
ment of  costs,  and  special  terms. 


END  OF  TRINITY  TERM. 


REGULA  GENERALIS. 


Court  of  Exchequer  Chamber. 

Alichaehnas  Term^  2  Will,  4. 

XT  IS  ordered.  That  henceforth  the  costs  of  proceed- 
ings upon  writs  of  error  from  the  Court  of  Exchequer  to 
this  Court  be  taxed  and  allowed  by  the  Master  of  the 
Court  of  Exchequer, 

TeNTERDEN,  J.  B.  BoSANQUET, 

N.  C.  TiNDAL,  W.  E.  Taunton, 

S.  Gaseleb,  E.  H.  Alderson, 

J.  Parke,  J.  Patteson. 
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MEMORANDUM. 

Upon  the  resignation  of  John  Williams^  Esq.,  K.C., 
and  C.  C.  Pepys,  Esq.,  K.C.,  Mr.  Serjeant  Taddy,  K.S., 
and  Mr.  Serjeant  Merewether^  P.P.,  were  appointed  Attor- 
ney and  Solicitor-General  to  Her  Majesty,  the  Queen. 


AN 


INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


ABATEMENT. 

Pleas  in. 

If  an  affidavit  (verifying  a  plea  in 
abatement  which  refers  to  the  decla- 
tion)  is  sworn  before  the  declaration 
is  delivered,  the  plaintiff  may  treat 
the  plea  as  a  nullity,  and  sign  judg- 
ment.    Johnson  v.  Popplewell,     544 

ACCORD  AND  SATISFACTION. 

Arbitrament  without  performance 
is  no  answer  to  an  action  for  a  debt, 
where  the  amount  only  of  such  debt 
is  referred,  and  the  award  merely 
ascertains  the  amount,  and  directs 
that  it  shall  be  paid  in  money.  Allen 
V.  Milner,  47 

ACTION. 

I.  When  maintainable. 

See  Bills  &  Notes. 
Bond. 

FoKMBR  Recovery. 
Newspaper. 
Watercourse. 

11.  Parties  to. 

Where  A,  applied  to  B.,  a  member 
of  a  banking  establishment,  for  a 
loan  of  money,  which  B,  advanced 
out  of  the  funds  in  which  he  and  his 
partners  were  jointly  interested: — 


AFFIDAVIT. 

Held,  that  the  firm  might  sue  A.  for 
money  lent.  Alexander  and  others 
V.  Barker^  ISd 

AFFIDAVIT. 
I.  To  hold  to  Bail. 

(1)  By  whom  made. 

It  is  sufficient,  in  an  affidavit  to 
hold  to  bail,  that  the  deponent  de- 
scribes himself  as  clerk  to  A.  B.  and 
C.  />.,  attomies  of  (the  place  of 
business  of  the  attomies).  Alexander 
v.  Milton,  424 

(2)  Cause  of  Action. 

1.  An  affidavit  to  hold  to  bail  for 
money  paid,  &c.  must  allege  that  the 
money  was  paid,  &c.,  ai  the  request 
of  the  defendant.     Reeves  v.  Hucker, 

44 

2.  It  is  not  necessary,  in  an  affida- 
vit to  hold  to  bail  on  a  bill  of  ex- 
change, to  express  the  sum  for  which 
the  bill  was  drawn.  Hanley  v.  Mor* 
gan,  SZl 

3.  An  affidavit  to  hold  to  bail  on 
a  bill  of  exchange,  which  states  that 
the  defendant  is  indebted  in  a  sum 
specified,  is  sufficient,  without  stating 
the  amount  of  the  bill.  Lads  v. 
Gomperta,  952 
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AFFIDAVIT. 


ANNUITY. 


4.  An  affidavit  to  hold  to  bail  for 
a  sum  due  to  plaintiff  as  indorsee  of  a 
bill  of  exchange,  must  state  by  whom 
the  bill  is  indorsed;  stating  that  it 
was  duly  indorsed  to  the  plaintiff  is 
insufficient.  Ibid. 

5.  An  affidavit  to  hold  to  bail  for 
money  due  by  maker  to  payee  of  a 
promissory  note  must  state  when  the 
note  is  payable,  or  that  it  is  overdue. 
Kirk  V.  Almond,  354 

6.  Where  an  affidavit  to  hold  to 
bail  on  three  promissory  notes  was 
defective  as  to  two  of  them,  the 
Court  discharged  the  defendant  on 
filing  common  bail,  and  would  not 
order  bail  to  be  taken  to  the  amount 
of  the  note  as  to  which  the  affidavit 
was  sufficient.  Ibid. 

7.  An  affidavit  to  hold  to  bail 
stated  that  the  defendant  was  justly 
and  truly  indebted  to  the  plaintiff  in 
25/.,  by  virtue  of  an  agreement, 
whereby  the  plaintiff  agreed  to  pro* 
cure  a  lease  to  be  granted  to  the 
defendant,  and  the  defendant  agreed 
to  pay  the  plaintiff,  his  solicitor  or 
agent,  251,  in  full,  for  his  share  or 
proportion  of  the  costs  and  expenses 
of  the  agreement,  and  of  the  lease 
and  counterpart,  and  of  a  proposal 
to  be  laid  before  a  Master  in  Chan- 
cery for  a  grant  of  the  lease ;  the 
lease  and  counterpart  being  to  be 
prepared  by  the  plaintiff's  solicitor ; 
and  that  the  plaintiff  did  procure  a 
lease  to  be  granted,  which  was  pre- 
pared by  the  plaintifTs  solicitor ;  but 
did  not  state  that  the  plaintiff  had 
paid  the  solicitor,  or  had  himself 
borne  or  incurred  the  expenses: — 
Held,  insufficient.  Tonmsend  v.  Bums, 

468 
(3)  Defects  in. 

1 .  It  is  too  late  to  take  an  objec- 
tion to  the  affidavit  of  debt  after  the 
time  for  putting  in  bail  above  has 
elapsed.     Tucker  v.  Colegate,       489 

2.  An  application  to  discharge  a 


defendant  out  of  custody  for  a  defect 
in  the  affidavit  to  hold  to  bail,  comes 
too  late  after  bail  above  have  been 
put  in.     Reeves  v.  Mucker,  44 

3.  Affidavit  to  hold  to  bail—"  A. 
B,,  clerk  to  L.  J.  J,  N.,  maketh  oath 
that  the  defendant  was  indebted  to 
the  said  /.  N, :"  the  quo  minus  was 
at  the  suit  of  L.  J.  J.  N. : — Held, 
no  variance.  Noel  v.  Williams,     379 

4.  The  Court  will  not  order  a  bail 
bond  to  be  delivered  up  to  be  can- 
celled, on  the  ground  that  the  process 
is  general,  and  the  affidavit  to  hold 
to  bail  as  executor.  Hsley  (Execu- 
tor) v.  Ilsley,  330 

II.  /fi  particular  Cases. 

See  Bail. 

Distringas. 
Ejectment. 

Affidavits  to  ground  a  motion  to 
stay  proceedings  upon  a  bail  bond 
may  be  intitled  either  in  the  original 
action  or  in  the  action  against  the 
bail.     Lyles  v.  Chetwood,  332 

IH.   Whenfiled. 

The  practice  on  the  revenue  side, 
requiring  a  defendant  to  file  his 
affidavit  against  a  rule  one  day  be- 
fore the  rule  comes  on,  is  not  strictly 
enforced.  Qucere,  if  such  practice 
applies  to  a  motion  to  enlarge  a  rule. 
Attorney^General  v.  Jeyes,  352 

AGENT  AND  PRINCIPAL. 

See  Husband  and  Wipe. 

AGREEMENT. 
See  Contract. 

ANNUITY. 

See  Arrest. 
Distress. 


ARREST. 


ATTORNEY. 
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APPOINTMENT. 
See  Office. 

ARBITRATION. 

I.  Submission, 

Where  four  actions,  three  in  the 
Exchequer,  and  one  in  the  King's 
Bench,  \\  ere  referred  by  an  agreement 
of  reference,  wliich  had  been  made 
a  rule  of  the  King's  Bench,  under  a 
clause  therein,  empowering  the  par* 
ties  to  make  it  a  rule  of  the  King's 
Bench  or  Exchequer,  the  Court  re- 
fused to  allow  the  agreement  to  be 
made  a  rule  of  this  Court.  Semble, 
that  the  statute  9  &  10  IVill.  3,  c. 
15,  only  authorizes  the  making  an 
agreement  to  refer  a  rule  of  one 
Court,  and  not  of  more  than  one. 
Winpenny  v.  Bates,  379 

II.  Effect  of. 

Arbitrament  without  performance 
is  no  answer  to  an  action  for  a  debt, 
where  the  amount  only  of  such  debt 
is  referred,  and  the  award  merely 
ascertains  the  amount,  and  directs 
that  it  shall  be  paid  in  money.  Jllen 
V.  Milner,  47 

ARREST. 

I.  For  what  cause. 

If  A.  grant  an  annuity,  and  B, 
indemnify  him  by  bond,  A,  may 
arrest  B,  for  the  amount  of  the 
arrears  which  A.  may  have  been 
compelled  to  pay.    Anderson  v.  Bell, 

630 

II.  Without  cause, 

A  defendant  was  arrested  for  37/., 
the  amount  of  goods  sold  and  de- 
livered. The  defence  was,  that  the 
goods  were  of  bad  quality  and  had 
been  returned  to  the  plaintiff,  who 
sent  them  back.  The  plaintiff  re- 
covered  1 5/.   only ;    and,   upon   an 

VOL.  II. 


affidavit,  uncontradicted,  that  the 
defendant  had  objected  to  the  quality 
of  the  goods,  and  the  plaintiff  had 
agreed  to  take  them  back : — Held, 
that  the  defendant  was  entitled  to 
costs  under  the  statute  43  Geo,  3, 
c.  46,  8.  3,  the  arrest  being  without 
reasonable  or  probable  cause.  Linley 
v.  Bates,  659 

ASSIGNEE. 

See  B\NRRUPT. 
Insolvent. 


ATTACHMENT. 

On  the  2l8t  Nov.  the  plaintiff 
ruled  the  Sheriff  to  return  the  writ ; 
the  Sheriff  made  his  return  as  of 
Michaelmas  Term,  and  on  the  30th 
Nov.,  after  the  Sheriff  had  returned 
the  writ,  the  plaintiff  took  out  a  rule 
for  the  Sheriff  to  bring  in  the  body, 
which  was  dated  as  of  the  last 
Michaelmas  Term,  and  served  on 
the  3rd  of  December.  The  Court 
granted  an  attaclnnent  against  the 
Sheriff  for  not  bringing  in  the  body. 
Hcywood  V.  Jackson,  208 


ATTORNEY. 

I.  Privileges  of, 

1 .  A  solicitor  of  the  Court  of  ChaU" 
eery,  not  admitted  in  the  Equity  £x- 
chcquer,  may  practise  in  the  Equity 
Exchequer  in  the  name  of  a  sworn 
clerk  of  the  Remembrancer's  Office, 
and  is  entitled  to  his  fees.  The 
Attorney 'General  on  the  relation  of 
Crupper  and  Others  v.  Malin  and 
Others.  500 

2.  A  clerk  in  Court  is  entitled  to 
charge  a  term  fee  in  a  revenue  pro- 
secution, at  the  suit  of  the  Attorney- 
General,  where  only  a  subpoena  ad 
respondendum  issues,  without  any  ia- 

A  AA 
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ATTORNEY. 


formation  or  other  proceeding  being 
had.  The  AttonuyGeneral  v.  Mun- 
day,  Sir 

S.  Thetermfeeof  aclerkinCourl, 
in  a  revenne  prosecution,  is  3*.  id,, 
and  he  cannot  charge  6i.  8d,      Ibid. 

II.  Liainl^ietof, 

1.  A.,  Bl  coRiplainant  in  Chancery, 
employed  B,  aa  his  Holicitor,  during 
whose  employment  an  irregular  order 
to  dismiM  the  bill  on  a  certain  day, 
unless  publication  passed,  was  ob' 
tained ;  before  that  day  arrived,  C. 
was  appointed  the  solicitor  of  A., 
and  the  bill  having  been  dismissed 
because  no  step  waa  taken  by  C,  an 
action  waa  commenced  against  liim 
for  negligence,  which  was  held  to  be 
maintainable,  because  he  should  have 
conformed  with  the  order,  or  should, 
within  the  time,  have  moved  to  vacate 
it.     Frmklmd  Y.  Cole,  590 

2.  An  attorney,  who  has  under- 
taken a  cause,  is  not  bound  to  pro- 
ceed without  adequate  advances  from 
time  to  time  by  his  client,  for  ex- 
penses out  of  pocket ;  and,  therefore, 
the  Court  will  not  compel  an  altorney, 
tven  aRer  notice  of  trial,  to  carry  the 
cause  into  Court,  unless  the  client 
supply  him  with  sufficient  funds  to 
pay  the  expenses  out  of  pocket 
thereby  incurred.  Wadtnortk  v. 
Marshall  and  Another,  6G5 

m.  BiU  of  Costt  of. 

1.  The  Court  will  refer  an  attor- 
ney'* bill  of  costs  to  be  taxed  by  the 
Maater  after  it  has  been  paid,  on 
i^lication  wiihin  a  reasonable  time, 
without  shewing  circumstances  of 
fhiud  or  imposition.  GlaicoU  v. 
Cattle,  S55 

2.  In  an  aciion  on  an  attorney's 
bill  for  business  done  in  suing  out 
and  prosecuting  a  commission  of 
lunacy,  the  Court  discharged  a  rule 
to  refer  the  bill  to  the  Master  for 


AWARD. 


observing  that,  if  taxable, 
it  would  be  better  taxed  in  Chancery: 
— Quaere,  whether  a  bill  for  business 
done  in  lunacy  is  taxable.  Janet  v. 
Byemater,  S7I 

3.  Semble,  that  the  drawing  and 
engrossing  a  warrant  of  altorney,  is  a 
taxable  item.     James  \.  Child,     6TR 

4.  In  an  action  on  an  attorney's 
bill,  against  two : — Held,  that  a 
Baron  at  Chambers  might,  in  his 
discretion,  on  the  application  of  a 
defendant,  order  the  bill  to  be  taxed, 
without  such  defendant  giving  the 
undertaking  to  pay  the  amount. 
fValioa  V,  Pottan,  570 

5.  An  attorney  having  transacted 
common  law,  as  well  as  conveyancing 
and  other  business  not  taxable,  de- 
livered a  bill  for  all  the  common  law 
business,  which  his  client  examined 
and  admitted  to  be  correct,  and  on 
application  for  payment,  directed  the 
attorney  to  borrow  for  him  a  sum  of 
money,  which  waa  accordingly  done, 
and  credit  given  to  him  in  account 
for  that  amount ;  subsequently,  on 
failing  to  obtain  payment  of  any  part 
of  his  charges  for  conveyancing,  tbe 
attorney  brought  an  action  for  the 
residue  of  bis  demand  : — Held,  that 
he  had  no  right  to  separate  the  com- 
mon law  and  conveyancing  bills,  and 
to  appropriate  the  sum  credited  in 
discharge  of  the  former ;  and,  there- 
fore, that  he  could  not  sustain  an 
action,  without  delivering  a  signed 
bill,  pursuant  to  the  statute.  Jamee 
V.  Child,  678 

ATTORNMENT. 
See  Ejbctment. 

AUCTION. 

See  EvtDEHCB. 

AWARD. 

Set  AastTHATioK. 


BAIL. 

BAIL. 

L  To  the  Sheriff. 

(1)  Affidavit  to  hold  to  Bail, 
See  Affidavit. 

(2)  Deposit  of  Money  with  Sheriff. 

Where  money  was  deposited  in 
Court  in  lieu  of  putting  in  and  per- 
fecting bail  above,  pursuant  to  statute 
7  &  8  Geo.  4,  c.  71,  and  the  plaintiff 
obtained  a  verdict: — Heldf  that  he 
was  not  at  liberty  to  issue  execution 
for  the  whole  sum  recovered,  but  was 
bound  to  take  the  sum  deposited  out 
of  Court,  and  to  limit  his  execution 
to  the  surplus  only.     Hervs  v.  Pike^ 

359 

(3)  Proceedings  on  Bail  Bond. 

In  an  application  by  bail,  to  stay 
proceedings  on  a  bail-bond,  collusion 
with  the  defendant  must  be  denied 
by   both  the  bail.     Domson  v.  Cull^ 

671 

IL  Bail  Above. 
(1)  Notice  of  Bail. 

1.  Where  bail  are  put  in  to  render, 
no  notice  of  their  having  been  put  in 
is  necessary,     Wilson  v.  Griffin y  683 

2.  The  rule  T.,  1  W.  4,  which  en- 
ables a  defendant  to  put  in  and 
justify  bail  at  the  same  time,  upon 
giving  four  days'  notice,  is  an  en- 
abling and  not  a  disabling  rule  ;  and 
therefore,  a  prisoner,  who  before  the 
rule  might  put  in  and  justify  bail 
upon  a  two  days'  notice,  may  still  do 
so.     Davies  v.  Grey,  309 

3.  A  notice  that  bail  will  be  put 
in,  and  justify  at  the  same  time,  must 
be  a  four  days'  notice,  exclusive  of 
Sunday,  and  must  be  served  before 
eleven  o'clock,  A.  M.  Jenkins  v. 
Maltby,  1 24 

4.  It  is  not  necessary  to  give  four 
days'  notice  of  bail  who  are  added 


BAIL; 
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by  a  Judge's  order.     Perry* s  BaU, 

475 

/).  It  is  not  necessary  to  state  in 
the  notice  of  bail,  that  the  bail  have 
resided  for  the  last  six  months  at  the 
places  of  residence  described  in  the 
notice.     Fenton  v.  Warre,  54 

6.  A  notice  of  bail  did  not  state 
the  numbers  of  the  houses  where  the 
bail  resided,  upon  which  ground,  the 
bail  having  been  found  and  being  suf- 
ficient, the  plaintiff  had  the  costs  of 
his  appearance  to  oppose.  Innis  v. 
Smith,  634 

(2)  Changing  Bail. 

Where  the  agent  for  the  defendant 
had  not  time  to  communicate  with 
his  principal  in  the  country,  so  as  to 
obtain  the  names  of  good  bail,  the 
Court  allowed  the  bail  to  be  changed, 
upon  payment  of  costs,  and  putting 
the  plaintiff  in  the  same  situation  as 
if  good  bail  had  been  put  in  in  the 
first  instance.  Whitehead  v.  Minn,  54 

(3)  Justification  of  Bail. 

It  is  insufficient,  in  an  affidavit  of 
justification,  to  state  that  the  bail  are 
possessed  of  the  requisite  property. 
Hutchinson's  Bail,  487 

(4)  Render  of  Principal. 

1.  Where  a  defendant  is  in  cus- 
tody under  a  warrant  of  commisioncrs 
of  bankrupt,  the  Court  will  enlarge 
the  time  for  rendering  the  defendant, 
though  the  bail  have  not  justified. 
Gibson  v.  White,  85 

2.  A  defendant  having  been  ar- 
rested in  the  country,  and  bailed,  was 
declared  a  bankrupt,  and  allowed 
until  af^er  the  time  for  rendering 
him  to  pass  his  final  examination ; 
the  Court  enlarged  the  time  to  render 
until  four  days  after  the  final  exami- 
nation of  the  bankrupt,  but  required 
an  affidavit  that  it  would  be  incon- 
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BANKRUPT. 


Tenient  for  the  commissioners  to  at- 
tend at  tlie  county  gaol  or  in  London, 
to  take  the  bankrupt's  final  examina- 
tion.    Harris  v.  Alcock,  486 

(5)  Proceedings  against  by  Scire 

Facias, 

The  Court  will  not  give  leave  to 
sign  judgment  in  a  scire  facias  against 
bail  on  a  summons  of  one  in  Middle^ 
sex,  unless  the  other  resident  out  of 
Middlesex  is  warned  of  the  proceed- 
ing.    Newton  v.  Maxwell,  635 

BAILMENT. 

See  Stoppagb  in  Transitu. 

BANKER. 

See  Action,  Parties  to. 

BANK  OF  ENGLAND. 
See  Tender. 

BANKRUPT. 
See  Sheriff. 

I.  Assignee. 

(1)  Liability  of. 

A  coachmaker,  who  was  tenant 
from  year  to  year  of  certain  premises, 
and  had  several  coaches  on  hire,  be- 
came bankrupt,  and  his  assignees  en- 
tered upon  the  premises  to  keep  the 
coaches  in  repair  in  pursuance  of  the 
bankrupt's  contracts;  in  August,  the 
bankrupt's  effects  were  sold  and  the 
key  of  the  premises  delivered  to  the 
bankrupt,  but  the  assignees  paid  the 
rent  up  to  the  Michaelmas  following. 
In  an  action  by  the  landlord  for  a 
quarter's  rent  due  the  Christmas  fol- 
following: — Held,  that  the  assignees 
were  liable.     Ansell  v.  Rohson,    610 

(2)  Actions  by  and  against. 

The  depositions  are  conclusive 
evidence  under  the   92d  section  of 


BILLS  AND  NOTES. 

6  Geo.  4,  c.  16,  in  a  case  where  the 
bankrupt  might  have  sued,  if  no 
bankruptcy  had  ensued,  though  the 
conversion  which  gave  the  right  of 
action  took  place  after  the  act  of 
bankruptcy.     Fox  v.  Mahony,      325 

BARON  AND  FEME. 
See  Husband  and  Wife. 

BENEFICE. 

See  Ecclesiastical  Law. 

BILLS  AND  NOTES. 

(1)  Presentment  of. 

Where  a  bill  of  exchange,  drawn 
with  the  words  ''  pay  to  my  order  in 
London,"  in  the  body  of  the  bill,  and 
directed  to  the  drawees  *'  payable  in 
Lotidon,**  was  accepted  at  Messrs* 
/.,  L.,  ^  Co.i  bankers,  London : — 
Held,  that  a  presentment  at  /.,  L.,  ^ 
Co.'s,  was  necessary  to  charge  the 
drawer ;  and  that  tlie  circumstance 
of  the  drawee  having  negotiated  it 
afler  such  acceptance,  made  no  dif- 
ference.   Gibb  V.  Mather  and  Others, 

254 

(2)  Actions  on. 

After  a  bill  of  exchange  became 
due,  and  whilst  it  was  in  London, 
where  it  had  been  sent  for  present- 
ment for  payment,  the  person  who 
indorsed  it  to  the  plaintiff  came  to 
him  with  another  bill  for  the  same 
amount,  and  prevailed  on  him  to  take 
it  for  and  on  account  of  and  in  re- 
newal of  the  first  bill.  Before  the 
second  bill  became  due,  and  without 
delivering  it  back,  the  plaintiff  brought 
an  action  on  the  first  bill  against  the 
acceptor : — Held,  that  he  could  not 
recover  even  the  expenses  of  noting 
and  postages.      Kendrick  v.  Lamax. 
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CHARITABLE  USES. 

BISHOP. 
See  Ecclesiastical  Law. 

BOND. 

When  Discharged, 

Debt,  on  a  common  money  bond,  by 
executor  of  obligee  against  executor 
of  obligor.  Plea — that  the  money 
mentioned  in  the  condition  was  part 
of  the  personal  estate  ofA.B.,  de- 
ceased, by  whom  it  had  been  be- 
queathed to  the  testator  of  the  plain- 
tiff and  the  testator  of  the  defendant, 
and  the  survivor  of  them,  and  the 
executors  and  administrators  of  such 
survivor,  upon  trust  to  put  and 
place  the  same  out  at  interest,  upon 
such  real  or  other  sufficient  security  as 
they  might  approve  of,  and  to  pay 
the  interest,  &c.,  &c. ;  that  the  tes- 
tator of  the  plaintiff  died,  leaving  the 
testator  of  the  defendant  surviving ; 
whereupon  the  said  personal  estate 
of  A,  B.  vested  in  the  defendant's 
testator,  to  be  by  him  and  his  execu- 
tors and  administrators  applied  ac- 
cording to  the  trusts  of  the  will  of 
A.  B.  : — Heldy  on  general  demurrer, 
that  the  plea  was  bad.  Gleadow  and 
Others,  Executors  of  Gleadoiv,  v.  At^ 
kin  and  Another,  Executors  of  A  thin, 
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BRIBERY. 
See  Parliament. 

CANAL. 

See  Nuisance. 

CHARITABLE  USES. 

A  trust  to  apply  certain  funds  "  to- 
wards the  repairs  of  the  church  of  W, ; 
the  payment  of  the  15th,  and  the  re- 
lief of  the  poor ;  buying  of  armour ; 
and  setting  forth  soldiers,  and  re- 
pairing Sawbridge-bridge,  within  the 
parish  of  fV"  is  of  a  public  nature,  and 


CONTRACT. 


69S 


therefore,  an  act  done  by  the  ma- 
jority of  the  Trustees  assembled  for 
that  purpose,  is  valid.  JFilkinson  v. 
Malin,  G36 

Building  a  school-house,  and  edu- 
cating poor  children,  is  within  the 
meaning  of  a  trust  for  the  '*  Relief 
of  the  Poor."  Ibid. 

CHURCH. 
See  Ecclesiastical  Law. 


COGNOVIT. 

See  Practice. 

COiMMITMENT. 

Of  Prisoners, 

Where  a  defendant  is  in  a  county 
gaol,  tlie  plaintiff  is  not  entitled  as  of 
right  to  a  writ  of  habeas  corpus  ad 
satisfaciendum,  with  a  view  to  re- 
move him  to  the  custody  of  the 
Warden  of  the  Fleet.  The  issuing 
of  such  a  writ  is  discretionary  with 
the  Court.   fVilli'ams  v.  Jones,       611 

CONTRACT. 

Plaintiff,  who  was  the  grandson  of 
the  deceased  tenant  of  a  farm,  re- 
mained in  possession  after  his  grand- 
father's death.  A  bargain  was  made 
between  plaintifl*  and  M.,  an  in-com- 
ing tenant,  who  had  agreed  to  take 
the  farm  from  the  landlord,  by  which 
bargain  M.  was  to  give  the  plaintiff 
30/.  for  the  crops,  manure,  &c.,  to 
be  secured  by  the  promissory  note  of 
M,,  and  a  surety,  which  note  was  to 
be  held  by  D.,  and  was  to  be  by  D. 
attested  and  handed  over  to  plaintiff, 
if  plaintiff  delivered  up  the  possession 
of  the  lands  on  the  next  morning, 
but  he  was  to  remain  in  possession  of 
the  house  for  a  few  weeks,  at  a  rent 
of  Is.  a-week,  to  be  paid  to  M.  The 
note  was  accordingly  drawn  with  a 
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COSTS. 


clause  of  attestation,  and  was  signed 
by  M,  and  his  surety,  and  banded  to 
D.  Tbe  next  morning,  upon  M. 
and  D.  requesting  plaintilT  to  give  up 
tbe  possession,  be  refused  to  give  up 
tbe  place;  but  tbere  was  evidence 
tbat,  on  tbat  day,  M,*s  cattle  were  on 
the  lands,  and  tbat  plaintiflTs  were 
not.  Plaintiff  kept  possession  of  tbe 
house  for  three  weeks,  when  be  was 
turned  out  bv  a  constable.  The  note 
was  never  attested,  and  it  was  not 
proved  bow  tbe  plaintilT  got  it  into 
his  possession : — Held^  in  an  action 
by  the  plaintiff  against  the  makers 
of  tbe  note,  tbat  a  jury  were  war- 
ranted in  saying  tbat  tbe  bargain  bad 
been  complied  with  on  the  part  of 
tbe  plaintiff.     Evans  v.  Morgan^  453 

COSTS. 
I.  Security  for, 

1.  Security  for  costs  may  be  ap- 
plied for,  after  an  order  for  time  to 
plead.     Wilson  v.  Minchin,  87 

2.  The  Court  will  not  order  se- 
curity for  costs,  on  tbe  ground  of 
one  of  tbe  plaintiffs  being  resident 
abroad,  where  another  of  the  plaintiffs 
is  resident  in  this  country.  Anony- 
mous, 88 

3.  Where  tbe  plaintiff  is  out  of  the 
jurisdiction  of  the  Court,  a  motion 
for  security  of  costs  may  be  made 
without  a  previous  application  to  the 
plaintifTs  attorney ;  but,  without  such 
an  application,  the  rule  nisi  will  not  be 
a  stay  of  proceedings.  Jones  v.  Jones, 

207 

4.  A  defendant,  who  moves  for  se- 
curity for  costs,  need  not  state  the 
sta'Jre  of  the  proceedings ;  it  rests 
with  the  plaintiff  to  show  that  the 
application  is  too  late.  Ibid. 

11.   When,  and  hofv  restricted. 
See  Court  op  Requests. 


COSTS. 

III.  Of  the  Day, 

1.  Costs  of  the  day  for  not  pro- 
ceeding to  trial,  may  be  obtained  as 
a  separate  part  of  the  order  for  dis- 
charging a  rule  for  judgment  as  in 
case  of  a  nonsuit,  but  not  as  a  con- 
dition for  discharging  that  rule.  Lem' 
niker  v.  Barr^  473 

%,  A  term's  notice  is  not  necessary 
before  motion  for  costs  of  the  day. 
French  v.  Burton,  634 

IV.  On  Summons* 

A  Judge  at  Chambers  has  no 
power  to  give  costs  on  summons. 
Spicer  v.  Todd,  165 

V.  After  Trial. 

Semhle,  where  costs  are  ordered  to 
abide  the  event,  neither  party  has  tbe 
costs  of  the  first  trial,  unless  the  ver- 
dicts are  both  for  the  same  party. 
Canham  v.  Ftsh.  126 

VI.  Taxation  rf. 
See  Attorney. 

1.  Reasonable  costs  of  serving  a 
notice  of  taxation  will  be  allowed ; 
and  if  the  defendant  reside  in  the 
country,  and  has  not  employed  an 
attorney,  an  attorney  may  be  em- 
ployed in  tbe  country  to  serve  him 
with  a  notice  of  taxing  costs.  Thorp 
v.  Warby,  488 

2.  The  rule  H.  T.  2  WtU.  4,  s.  74, 
is  prospective,  and  applies  to  all  tax- 
ations afler  the  commencement  of 
Easter  Terra.  Cox  v.  Thomason,  498 

3.  Where  tbe  general  issae  is  pleaded 
to  a   declaration  contaiaing  several 
counts,    it   tenders  a  distinct  /igg^ 
upon  each  count;   and,  upon  tax- 
ation,  the  dc^'^^^^^^  ^^^^r  the  P  // 
2  Will.  4,  «•  "J*'  ■«  ^'^^iH  to  £ 
costs  of  th(>»«  ^^^^  ^"H  CS- 

0- 
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COURT  OF   REQUESTS. 

1.  A  defendant  residing  in  Bath^ 
against  whom  a  verdict  for  less  than 
10/.  has  been  recovered,  is  entitled 
to  enter  a  suggestion  on  the  roll,  to 
deprive  the  plaintiff  of  costs,  under 
the  45  Geo.  3,  c.  47,  although  the 
plaintiff  resides  in  London,  and  the 
cause  of  action  has  not  arisen  within 
the  jurisdiction  of  the  Bath  Court  of 
Requests,  established  by  that  act. 
Graham  v.  Bronme,  o27 

2.  The  verdict  of  the  jury  is,  in 
general,  the  criterion  of  the  amount 
due  from  the  defendant  to  tiie  plain- 
tiff, by  which  the  Court  is  lo  be  re- 
gulated in  entering  a  suggestion  to 
give  the  defendant  costs.  Drew  v. 
Coles,  505 

3.  The  Bradford  Court  of  Requests 
Act  gives  jurisdiction  to  that  Court, 
where  the  debt  demanded  does  not 
exceed  5/.,  which  means  a  rightful 
demand ;  and  if  the  plaintiff  sue  else- 
where, and  recover  less  than  5/.,  the 
defendant  will  be  entitled  to  costs. 

Ibid. 

CURATE. 
See  Ecclesiastical  Law. 

DAMAGES. 
See  Dower. 

DEED. 

I.   Construction  and  CXperation  of 
See  Ejectment. 

1.   ^r.  M.,  tenant  in   tail   of  the 

Ccjn  Coch  property,  which  consisted 

of    a    mansion-house    and    thirtecii 

closes,  formerly  in   one  occupation, 

a  corn-mill  called  Melin  Cefn  Coch, 

and  a  Ailling-mill  called  Pajidi*  Cefn 

Coch,  with  the  lands  thereunto  be- 

Jonging,  in  jsiC  suffered  a  recovery, 

^nd  in    tile  recovery  deed  declared 

Jjjs  '{J  tent  ion  to  convey  the  property 

JjereinHfter  particularly   mentioned. 


and  settled  **  All  those  the  capital 
mansion-house,  messuage,  or  tene- 
ment, with  the  several  out-ofHces, 
gardens,  plantations,  and  heredita- 
ments thereunto  belonging,  commonly 
called  or  known  by  the  name  of  Cefn 
Coch;  and  also  those  fields,  closes, 
pieces  or  parcels  of  land  or  ground 
and  hereditaments  (eight  in  number), 
commonly  called  or  known  by  the 
several  names,  &c.  (naming  them), 
being  parts  and  parcels  of  t fie  demesne 
lands  of  Cefn  Coch,  in  the  holding 
or  occupation  of  T.  M.,  together  with 
all  and  singular  houses,  out-houses, 
edifices,  buildings,  &c.,  lands,  mea- 
dows, &c.,  hereditaments  and  appur- 
tenances whatsoever,  to  the  said  ca- 
pital messuages,  tenements,  lands, 
hereditaments,  and  premises  belong- 
ing, or  in  anywise  appertaining,  or 
therewith  or  with  any  part  or  parcel 
thereof  usually  set,  let,  held,  occu- 
pied, or  enjoyed,  or  accepted,  re- 
puted, taken,  or  known  for,  as  part, 
parcel,  or  member  thereof,  or  appur- 
tenant thereto,  or  to  any  part  or 
parcel  thereof."  Upon  the  death  of 
}V,  M.,  T.  M,  entered  into  posses- 
sion of  the  property  not  conveyed  by 
JV,  M,,  and  suffered  a  recovery  of, 
and  settled,  the  mills  and  lands 
thereunto  belonging  by  the  following 
description  : — "  All  that  corn-mill, 
with  the  appurtenants  called  Melin 
Cefn  Coch,  and  the  lands  thereunto 
belonging,  and  then  better  known  by 
the  name  of  Tyddyn  y  felin  Cefn 
Coch,  and  all  that  fulling-mill  called 
Pandi  Cefn  Coch  ;  and  all  those  five 
fields,  closes,  pieces,  or  parcels  of 
land,  part  of  Tyddyn  y  felin  Cefn 
Coch,  containing  by  estimation  thirty- 
four  acres,  or  thereabouts,  and  all 
houses,  &'c.,  and  all  lands,  &c.,  in 
which  7*.  A/,  had  any  estate,  and  the 
reversion  and  reversions,  &c.,  and 
all  the  estate,  &c.,  of  T.  M."  The 
five  fields,  part  of  the  Cefn  Coch 
property  not  named  in  the  recovery 
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deed  of  1SI6,  coowtM)  of  aboat 
ibirtj-fbur  acre*: — Htld,  ibal  the 
prerioiH  paiticubr  enunicmioo  in 
tbe  deed  ot  IS16  confined  the  c^- 
ralian  of  tbe  aubieqaent  general 
words,  and  that  tbe  maOHon  bouie 
and  e^bt  field*  only  {Msaed  by  that 
deed:— Held,  abo,  that  tbe  five 
field*,  fonncrlr  parcel  at  Ce/m  Cock, 
and  not  named  in  the  recovery  deed 
of  1816,  paned  by  the  recovery  deed 
of  1834  by  the  dnoriptioa  of  "  All 
those  five  fields,  &C,"  Doe  A.  Mey- 
riek  v.  Metfrick,  3X3 

i.  Jamei  I.  granted  to  R.  T. 
and  bia  heira  the  King's  manor  and 
laini  a{  AulUm,  and  the  King's  hun- 
dred of  Aullom,  with  its  rights,  and 
all  other  thing*  to  tbe  said  manor 
and  hundred  belonging ;  and  also, 
that  they  shoold  have  free  warren 
and  free  chase  in  all  their  demesne 
lands  in  the  hundreil,  manor,  town, 
tenements,  and  hereditaments  afore- 
said, and  on  all  other  lands  and 
woods  being  in  the  same  hundred, 
&c.,  although  the  same  demesne  and 
and  other  lands  were  within  the 
King's  forest,  &c.  -.—Held,  that  this 
grant  did  not  confer  a  right  of  free 
warren  over  the  King's  lands  within 
the  hundred,  but  thai  the  term  "  de- 
mesne lands"  applied  to  lands  held 
by  S.  T.  as  lord  of  the  manor  of 
Atdton;  and  that "  other  lands  "  ap- 
plied to  tenemental  lands  held  by 
R.  T.  in  fee  of  the  King,  or  of 
any  other  lord,  within  the  limits  of 
the  grant.  The  Attomey-General  \. 
Pariotu,  279 

S.  The  term  "  demesne  lands"  pro- 
perly signifies  lands  of  a  manor  which 
the  lord  either  haa  or  potentially  may 
have  in  propriit  manibut.  Ibid. 

4.  Where  the  nonls  of  a  second 
deed  are  sufficient  to  pass  the  whole 
of  the  property  conveyed  by  a  former 
deed,  and  the  intention  to  do  so  is 
clear;   a  mistake  in  describing  the 


occupation  will  not  vitiate.     WUkm- 
tom  V.  .Ifofia  «Bd  Otien,  636 

II.  Framdmkmt  md  Faid. 
An  administratrix,  beii%  indebted 
to  an  attorney  for  rent,  executed  to 
him  a  mongage  of  leaatJtold  property 
bdoi^ing  to  her  intestate,  which 
falsely  recited  that  3001  ms  paid  as 
a  cotuideration  ;  the  next  of  lun,  not 
knowing  tbe  bets,  were  indoced,  by 
misrepresentsboo,  to  execute  the 
mortg^e ;  and  die  jmry  at  the  trial 
found  that  tbe  deed  had  not  been 
fairly  obtained  :—/feU;  that  the 
mortgagee  was  not  entitled  to  recover 
in  ejectment  against  tbe  next  of  kin, 
because  of  tbe  fraud,  nor  against  the 
admintstralrix,  who  was  tbe  widow 
of  the  intestate,  because  the  accounts 
of  the  estate  had  not  been  wound  op. 
Doe  d.  Woodhead  v.  FaOom  and 
Other*,  481 

III.  /tupecfuM  and  Produetiem  of. 
I.  Where  me  part  of  a  document 
has  been  lost,  the  Court  will  compel 
the  party  holding  the  other  part,  or 
his  attorney  if  he  holds  it,  to  produce 
it  at  the  Stamp  Office,  for  the  pur- 
pose of  having  it  stamped,  thongli  it 
is  not  held  on  any  trust  for  the  party 
applying.    NeaU  v.  Sivind,  S78 

3.  If  two  parts  of  an  agreement 
be  interchangeably  executed  between 
landlord  and  tenant,  in  an  action 
upon  the  agreement  by  a  purchaser 
of  the  premises,  the  Court  will  not 
compel  the  tenant  to  produce  his 
part  to  be  stamped,  unless  such  par- 
chaser  has  applied  to  the  vendor,  or 
used  every  endeavour,  without  suc- 
cess, to  find  him.  Travis  v.  Colim*, 
625 

DESCENT. 
See  Hkir.' 


DISTRINGAS. 


DOMICILE. 
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DISTRESS. 

1.  T,,  seized  for  life,  granted  an 
annuity  to  JV.,  and,  to  secure  the 
annuity,  in  consideration  of  money, 
"  granted,  bargained,  sold,  and  de- 
iniseu"  to  F,  certain  premises  for  a 
term  of  years,  upon  trust,  in  case  the 
annuity  should  be  in  arrear,  to  raise 
the  annuity  by  distress,  or  by  sale  or 
mortgage  of  the  premises:  after- 
wards, T,  granted  another  annuity 
to  H.f  with  a  power  of  distress  upon 
the  same  premises.  //.  distrained, 
and  avowed  the  taking  for  arrears  of 
the  annuity  under  his  deed :  the 
tenant  set  up  the  demise  to  F.,  but 
did  not  shew  under  whom  he,  the 
tenant,  was  in  possession,  or  that  F, 
had  entered  upon  the  premises,  or 
had  elected  to  treat  the  demise  as  ope- 
rating by  the  statute  of  uses  : — Heldf 
that  the  demise  to  F,  operated  as  at 
common  law,  and,  without  an  entry, 
was  no  bar  to  the  distress  by  ff. 
Miller  V.  Green,  142 

2.  T.  granted  an  annuity,  charged 
upon  certain  premises,  with  a  power, 
in  case  the  annuity  should  be  in 
arrear,  to  enter  upon  tlie  premises 
and  distrain  for  the  annuity,  "  and 
the  distress  then  and  there  to  detain, 
manage,  sell,  and  dispose  of,  in  the 
same  manner  and  in  all  respects  as 
distresses  for  rents  reserved  upon 
leases  for  years  might  be  detained, 
managed,  sold,  and  disposed  of,  and 
as  if  the  annuity  were  a  rent  reserved 
upon  a  lease  :" — Held,  that  growing 
crops  could  not  be  distrained  under 
this  power.  Ibid. 

3.  In  case  for  selling  goods  dis- 
trained for  rent  without  an  appraise- 
ment, the  measure  of  damages  is  the 
value  of  the  goods  minus  the  rent. 
Biggins  V.  Goode,  364 

DISTRINGAS. 
I.  A^  Common  Law, 
1.  Where  a  venire  against  ^.,  who 


was  abroad,  to  recover  for  goods 
supplied  to  the  wife  of  A.  in  her 
separate  business,  was  served  at  the 
dwelling-house  of  the  wife,  and,  upon 
a  distringas  issued  de  cursu,  a  levy 
was  made  upon  the  goods  at  the 
dwelling-house  of  the  wife,  the  Court 
set  aside  the  service  of  the  venire 
and  the  distringas,  with  costs.  Hitch' 
cock  V.  Badham,  129 

2.  Since  the  statute  7  &  8  Geo. 
4,  c.  71,  the  Court  will  not  increase 
issues  upon  a  distringas  at  common 
law,  but,  if  the  common  law  course 
still  remains,  will  leave  the  plaintiff* 
to  act  upon  it  as  he  thinks  fit.  Wat^ 
son  V.  Locke,  203 

3.  Where  a  plaintiff*,  without  an 
order  of  the  Court,  sued  out  a  distrin' 
gas,  and  a  venire  served  at  the  dwell- 
ing-house of  the  defendant,  the  Court 
refused  a  rule  for  sale  of  the  issues 
returned  by  the  sheriff*.  Farmer  ▼• 
Stan/red,  495 

II.  By  Statute. 

1.  There  must  be  three  attempts 
to  serve  the  venire  before  a  (Ustringas 
can  be  obtained.    Fisher  v.  Goodwin^ 

94 

2.  Where,  after  four  unsuccessful 
attempts  to  serve  a  venire,  the  de- 
fendant's son  told  the  plaintiff^s  at- 
torney that  the  defendant  kept  out 
of  the  way  to  avoid  being  arrested, 
in  order  that  he  might  sell  his  pro- 
perty for  the  benefit  of  his  creditors, 
the  Court  granted  a  distringas,  Ben* 
nington  v.  Owen,  125 

3.  The  affidavit  for  a  distringas 
must  state  where  the  residence  of  the 
defendant  is  situated.  Bowser  v. 
Austen,  45 

DOCKETING  JUDGMENT. 

See  Practice. 

DOMICILE. 
Sec  Legacy  Duty. 
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BIECnfEHT* 


EJECniEKT. 


DOWER. 

To  entitle  a  widow  to  daimgef  io  ; 

dower,  it  onist  be  alleged  and  proTcd,  j 
that  the  basband  di^  teited  of  an 

estate  of  ioheritaoce.     MargwiiJ<mes  ' 

▼.  W.  J<me$^  GaU.,  ame,  ^r.        601  = 

ECCLESIASTICAL  LAW.         | 

A  bithop  iaftoed  a  reqoifitioD  un- 
der 57  Geo.  2(,  c.  99,  a.  50,  reqairing 
die  vicar  of  IT.  to  nominate  a  curate  j 
with  a  ttipeodf  on  the  groond  that  ' 
it  appeared  to  the  Insbop,  of  his  own 
knowledge,  that  the  eeclenaatical  du- 
ties  of  the  vicarage  and  parish  chorch 
of  W,  were  inadequately  peHbrmed 
bj  reason  of  the  vicar's  negligence. 
The  vicar  appointed  no  curate,  and 
did  not  appeal  to  the  archbishop. 
The  bishop,  after  three  months,  li- 
censed the  Rev.  j4.  B.,  clerk,  as  cu- 
rate of  fV.f  with  a  stipend.  The 
vicar  refused  to  allow  j4.  B.  to  offi- 
ciate ;  upon  which  the  bishop  issued 
a  mandate  or  summons  to  shew  cause 
why  the  vicar  should  not  pay  the 
stipend  due,  and  ultimately  proceeded 
to  sequestration : — Held,  that  the  re- 
quisition upon  which  the  whole  of  the 
proceedings  were  founded  was  in  the 
nature  of  a  judgment,  and  void,  as 
the  party  had  had  no  opportunity  of 
being  heard.     Capel  v.  Child,      55S 

St.  Such  a  requisition  ought  to  state 
particular  instances  of  negligence,  or 
show  how  the  incumbent  was  negli- 
gent. Ibid. 

5.  Per  P'aughan  and  BoUand,  Ba- 
rons, the  50th  section  of  the  57  Geo,  3, 
c.  99,  does  not  apply  to  the  case  of  a 
benefice  with  only  one  church  and  no 
chapel.  Ibid, 

EJECTMENT. 

1.  Service  of  Declaration, 

(1)   When. 
The  Stat.  1  W.  4,  c.  70,  s.  56,  by 


the  right 

ofeatrj  aocraes  in  or  after  Htlmry  or 
Tfimiff  Terms,  aerve  cjectmenu  at 
any  tkoe  within  ten  days  after  the 
right  of  entry  aocmes,  applies  only  to 

Dee  V.  Roe,        123 


(2)  O. 

1.  An  affidavit  of  aervice  of  a 
declaration  in  ejectment,  upon  **A.  B. 
and  C.  D^  tenanu  in  poasessaon,  as 
exemfors,"  is  insufficient.  Doer,  Roe, 

45 

2.  A  declaration  and  notice  in 
ejectment  having  been  nailed  upon 
the  door  of  the  premises,  the  tenant's 
wife  called  upon  the  person  who  had 
attempted  to  serve  the  ejectment, 
and  requested  to  know  what  she  was 
to  do  with  the  paper ;  he  explained 
it  to  her,  and  recommended  her  to  go 
to  the  (JaintiflTs  attorney;  she  re- 
plied, she  would  see  her  husband  im- 
mediately, and  recommend  him  to  do 
so : — Held,  that  this  was  not  a  good 
service.     Doe  d  Briggs  v.  Roe,  202 

3.  An  ejectment  may  be  served 
upon  the  wife  of  the  tenant  in  pos- 
session off  the  premises,  provided 
she  be  living  with  her  husband  at 
the  time.  /6idL 

II.  Judgment  against  the  Casual 
Ejector. 

1.  Where  several  tenants  in  pos- 
session are  served  with  separate  co- 
pies of  an  ejectment,  one  rule  is 
sufficient  against  the  casual  ejector. 
Doe  V.  Roe,  670 

2.  Acceptance  of  a  declaration  in 
ejectment  by  an  attorney  of  another 
Court,  is  not  sufficient  ground  for  a 
rule  (either  absolute  or  nisi)  for  judg- 
ment against  the  casual  ejector.  Doe 
d.  Walker  v.  Roe,  381 

III.  Appearance. 
1.  Where  a  tenant,  without  giving 


EJECTMENT. 


ERROR. 
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notice  to  bis  landlord,  suffered  judg- 
ment by  default  in  ejectment,  the 
Court  let  the  landlord  in  to  defend, 
upon  payment  of  costs.  Doe  d.  Mey- 
rick  V.  lioe^  68j^ 

2.  Where  an  ejectment  is  served 
upon  a  person  who  swears  that  he  is 
in  possession  of  no  part  of  the  pre- 
mises sought  to  be  recovered,  the 
Court  will  order  his  name  to  be 
struck  out  from  the  appearance  and 
consent  rule,  upon  his  undertaking  to 
permit  execution  to  issue  for  any  part 
of  the  premises  of  which  be  may  be 
in  possession.   Doc  d.  Snape  v.  Snape, 

214 


IV.  In  Particular  Cases, 

{\)  By  Landlord. 

1.  W,  B,  bequeathed  certain  lease- 
hold premises  to  trustees  on  trust,  to 
permit  and  suffer  his  wife  to  receive 
the  rents,  &c.  during  her  life.  After- 
wards the  surviving  trustee  and  the 
widow  granted  a  lease  of  the  premises, 
the  rent  to  be  paid  to  the  widow,  and 
the  lessors  to  have  a  power  of  re- 
entry upon  nonpayment  of  rent :  the 
lease  disclosed  the  title  of  the  widow, 
who,  after  the  death  of  the  trustee, 
entered  on  the  premises  : — Held^  that, 
being  a  stranger  to  the  legal  estate, 
the  power  of  re-entry  could  not  be 
reserved  to  her,  and  that  the  lease 
operated  as  a  lease  by  the  trustee, 
and  a  confirmation  by  the  widow. 
Doe  d.  Barker  v.  Goldsmilhy        (j1\ 

2.  Where,  by  a  lease,  mortgagee 
demised,  and  the  executrix  of  mort- 
gagor demised  and  confirmed,  and  a 
power  of  re-entry  was  reserved  to 
them  or  either  of  them  : — Heldy  that 
it  operated  as  the  demise  of  the  mort- 
gagee, and  the  confirmation  of  the 
mortgagor's  representative ;  that  the 
re-entry  enured  to  revest  the  estate 
in  the  mortgagee ;  and  that  a  count 
in  ejectment,  laying  the  demise  jointly 


in  the  two,  was  not  sustainable.    Doe 
d.  Barney  v.  Adams,  232 

3.  In  ejectment  for  a  forfeiture, 
under  a  covenant  to  keep  in  tenant- 
able  repair,  it  is  not  necessary  to  show 
that  the  premises  were  not  in  repair 
on  the  day  of  the  demise ;  but,  if 
proved  to  be  out  of  repair  a  short 
time  previously,  it  is  incumbent  on 
the  defendant  to  give  evidence  that 
they  have  been  put  into  repair  before 
the  right  to  re-enter  accrued.  Doe 
d.  Hemming s  v.  Durnford,  6G7 

4.  What  is  sufficient  evidence  of 
privity,  to  render  a  party  in  possession 
liable,  as  assignee  of  a  lease,  for  a 
forfeiture  in  an  action  of  ejectment. 

Ibid. 

(2)  By  Elegit  Creditor. 

If,  at  the  time  of  the  judgment,  the 
elegit  debtor  is  entitled  to  the  whole 
property  sought  to  be  recovered  in 
ejectment  by  the  elegit  creditor,  other 
parties,  who,  with  the  elegit  debtor, 
are  in  possession  when  the  ejectment 
is  brought,  must  prove  their  title ; 
and,  if  tlieydo  not,  the  elegit  creditor 
is  entitled  to  judgment  against  all. 
Doe  d.  Evans  v,  Owen,  7 1 

ELECTION. 

Sec  Parliament. 


ELEGIT. 
See  Ejectment,  IV.  2. 

ERROR. 

IVrit  of. 
( I )  How  brought. 

1 .  A  writ  of  error  founded  upon 
the  Stat.  27  EHz.  c.  8,  cannot  be  re- 
turned under  the  stat.  1  W,  4,  c.  70, 
6.  8.     Gumey  v.  Gordon,  1 1 

2.  The  late  stat.  1  JV.  4.  c.  70, 
s.  8,  applies  only  to  cases  which  are 
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EVIDENCE. 


originmlly  commenced  in  the  Court 
to  which  the  writ  of  error  is  directed. 
RicketU  V.  Lems,  1 1 

(i)  CaHsof. 
See  AUamey-'Oeneral  v.  Key,  p.  10. 

ESTREATS. 

Verification  of. 

Where  the  amount  is  under  51. , 
derks  of  the  peace,  &c.  may  verify 
their  retams  of  estreats,  &c.  to  this 
Court  by  affidavit,  without  a  com- 
mtaaion  or  personal  appearance.  Ex 
pmie  Tomlmst  122 

EVIDENCE. 

See  Bankrupt. 
Dbbds. 
Dower. 

EjECTMENt. 

Insurance. 

Particulars  OF  Demand. 

Pleading. 

PoucY. 

Sueriff. 

Tender. 

Variance. 

Venue. 

1.  Qucere,  as  to  the  power  of  the 
Court  to  restrain  a  party  from  taking 
an  objection  to  evidence  at  Nisi  Prius 
— e.g.  the  production  of  an  unstamped 
agreement.     Travis  v.  CoUins,     625 

2.  The  printed  particulars  under 
which  a  sale  by  auction  proceeds, 
cannot  be  varied  by  parol  evidence  of 
the  verbal  statement  of  the  auctioneer 
at  the  time  of  the  sale,  either  as  to 
the  parcels  or  quality  of  the  subject- 
matter  of   sale.     Shelton  v.  Livius, 

411 

3.  It  makes  no  difference,  that  the 
question  arises  on  a  sub-sale  of  the 
same  subject-matter  by  the  purchaser. 

Ibid. 


FEES. 

EXECUTION. 

See  Bail. 

Commitment. 

Heir. 

Sheriff. 

A  plaintiff  cannot  have  concurrent 
writs  of  ^.  fa.  and  ca.  sa.,  and  act 
under  both  ;  and  therefore,  where  a 
defendant  was  taken  under  a  ca.  so*, 
before  the  return  of  a  Ji.  fa.  under 
which  the  plaintiff  had  seized,  though 
the  whole  amount  of  the  levy  was 
swallowed  up  by  the  landlord's  claim 
for  rent,  except  1 7s.  6d.,  which  went 
towards  the  expenses  of  the  execution 
— The  Court  discharged  the  defend- 
ant out  of  custody.  Hodgkhuom  v. 
WhaUey,  86 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Legacy  Duty. 

EXTENT. 

In  Aid. 

An  extent  in  aid  having  issued, 
the  Crown  debtor  and  debtor  para- 
vail  referred  all  matters  in  difference 
between  them  to  arbitration;  afler* 
wards  and  before  the  award  was  made, 
the  debtor  paravail  took  the  bene6t 
of  the  Insolvent  Debtors*  Act,  and 
inserted  in  his  schedule  the  debt  due 
to  the  Crown  debtor  :  the  Court  set 
aside  the  award,  because  the  prose- 
cutor was  not  entitled  to  prerogative 
privilege  to  secure  him  from  the  effect 
of  a  public  statute  upon  the  private 
agreement  of  the  parties.  Rex  in 
aid  of  Mollis  v.  Bay  ham,  130 

EXTORTION. 

See  Sheriff. 

FEES. 
See  Attorney. 


GENERAL  ISSUE. 

FEME  COVERT. 
See  Husband  and  Wife. 

FIERI  FACIAS. 

See  Execution. 

FOREIGNER. 
See  Legacy  Duty. 

FORFEITURE. 

See  Ejectment. 

FORMER  RECOVERY. 

A  landlord  sued  his  tenant  for 
rent  and  on  the  money  counts,  and 
gave  particulars  on  the  count  for 
money  had  and  received  for  a  quan- 
tity of  stone  quarried  and  carried 
away  by  the  defendant.  At  the  trial 
he  took  a  general  verdict,  but  for  the 
amount  of  the  rent  only.  The  plaintiff 
brought  another  action  against  the 
defendant  in  case,  for  quarrying  and 
carrying  away  the  stone,  and,  a  few 
days  before  the  trial  of  the  first  ac- 
tion, delivered  a  particular  in  the 
second  action  for  the  same  stone,  ex- 
actly corresponding  with  the  parti- 
cular delivered  on  the  count  for 
money  had  and  received  in  the  first 
action : — Held^  that  the  recovery  in 
the  first  action  was  no  bar  to  the 
plaintifTs  recovering  in  the  second. 
Hadley  v.  Green^  374 

FRAUDULENT  CONVEYANCE. 
See  Deed. 

FREE  WARREN. 
See  Deed. 

GENERAL  ISSUE. 
See  Costs. 
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GRANT. 
See  Deed  I. 

GROWING  CROPS. 
See  Distress. 

GUARANTIE. 

1 .  Guarantie,  "  If  you  give  A,  B, 
credit,  we  will  be  responsible  that  his 
payments  shall  be  regularly  made:" — 
Held,  that  the  word  credit  meant  a 
fair  and  reasonable  credit,  according 
to  the  manner  in  which  A,  B.  and 
the  persons  guaranteed  should  deal, 
and  did  not  confine  the  guarantie  to 
dealings  according  to  the  strict  cus- 
tomary credit  of  the  trade.  Simpson 
and  Others  v.  Manley  and  Another, 

12 

2.  Guarantie,  '*  I  engage  to  pay 
(plaintiff)  for  all  the  gas  which  may 
be  consumed  in  the  Minor  Theatre, 
&c.  during  the  time  it  is  occupied  by 
A.B.,  and  I  also  engage  to  pay  for 
all  arrears  which  may  be  now  due  :"— 
Held,  that  the  agreement  was  void  as 
to  the  arrears,  but  that  the  amount  of 
the  gas  subsequently  supplied  might 
be  recovered  under  a  count  for  goods 
sold.    Wood  v.  Benson^  94 

HABEAS  CORPUS. 
See  Commitment. 

HEIR. 

In  an  action  against  an  heir  on  the 
bond  of  his  ancestor,  the  defendant 
pleaded  riens  per  descent,  and  the 
plaintiffs  replied,  under  the  statute, 
that  the  defendant  had  assets,  &c., 
before  the  action  commenced,  con- 
cluding with  a  verification  ;  the  jury 
assessed  the  damages  under  the  con- 
dition of  the  bond,  at  a  larger  amount 
than  the  amount  of  the  lands  de- 
scended : — Held,  that  the  executioQ 
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for  debt  and  costs  mast  be  confined 
to  the  value  of  the  lands  descended. 
Brown  v.  Shuker  and  Other s,        311 

HUSBAND  AND  WIFE. 
I,  Marriage. 

1.  In  February t  1816,  a  marriage 
took  place  between  two  minors  by 
licence,  without  consent.  They  co- 
habited until  June,  1816,  when,  from 
the  misconduct  of  the  husband,  he 
was  obliged  to  leave  the  house  where 
they  had  been  residing.  They  then 
lived  separate  until  October ^  1817, 
when  the  husband  died.  After  the 
separation,  in  June^  1816,  he,  on  va- 
rious occasions,  insisted  that  she  was 
not  his  lawful  wife,  and  gave  that  as 
a  reason  for  not  living  with  her  again. 
There  was  some  slight  evidence  of 
small  sums  supplied  to  the  wife  being 
allowed  in  the  rent  of  a  farm  held 
under  the  husband,  but  under  what 
circumstances  did  not  appear: — Held, 
that  these  parties  did  not  live  to- 
gether as  man  and  wife  until  the 
death  of  the  husband,  within  the 
meaning  of  3  Geo,  4,  c.  75,  s.  ft, 
Poole  V.  Poole,  66 

2.  In  an  action  against  husband 
and  wife,  on  the  note  of  the  wife 
made  dum  sola,  a  witness  stated  that 
he  knew  A,  B,  (the  wife)  formerly, 
and  had  heard  that  she  afterwards 
married  J^.F.  (the  husband).  The  wit- 
ness was  not  cross-examined : — Held, 
sufficient  prima  Jade  evidence  of 
marriage.     Evans  v.  Morgan,      453 

11.  Liabilities  of, 

A  wife,  who  was  proved  to  have 
authority  from  her  husband,  a  paper- 
maker,  to  do  certain  acts  in  his  trade, 
pledged  paper  which  had  no  wrapper, 
label,  or  departure  stamp  on  it ;  the 
Chief  Baron  was  of  opinion  at  the 
trial  that  the  husband  was  not  liable 
for  this  act  of  his  wife,  but  the  Court, 


upon  motion,  held  that  the  authority 
of  the  wife  was  a  question  for  the 
jury.  The  Attomey^General  v.  Riddle, 

493 
III.  Dofter, 

See  Dower. 

ILLEGAL  CONTRACT. 
See  Deed. 

IMPARLANCE. 
See  Practice. 

INCUMBENT. 
See  Ecclesiastical  Law. 

INDORSEMENT. 
Of  Bills  of  Lading, 

See  Ship. 

INFERIOR  COURT. 

See  Court  of  Requests. 

INFORMATION. 

In  an  information  for  penalties  for 
harbouring  goods  liable  to  the  pay" 
ment  of  duty,  the  jury  found  that  the 
goods  were  imported  in  smuggling 
packages,  and  consequently  were  re- 
stricted from  being  imported : — Heldj 
that  such  goods  were,  upon  the  con- 
struction of  the  Stat.  6  Geo,  4,  c.  1 07, 
s.  128,  and  6  Geo,  4,  c.  108,  s.  5^, 
prohibited,  and  should  have  been  de- 
scribed as  such  in  the  information. 
The  Attorney-General  v.  Key  and 
Others,  2 

INJUNCTION. 

Where  an  injunction  had  issued 
against  the  defendants  in  an  equity 
suit,  restraining  them  from  disposing 
of  the  estate  of  their  testatoi^  the 
Court  refused  to  stay  proceedings 
against  them  in  an  action  in  which  the 


INSURANCE. 

debt  was  not  admitted,  observing  that 
the  injunction  might  be  a  ground  for 
applying  to  stay  execution.  Davis 
V.  Salter,  466 

INQUIRY,  WRIT  OF. 

When  necessary. 

The  Court  will  not  set  aside  a  final 
judgment  by  default  in  an  action  of 
debt,  by  reason  of  no  writ  of  inquiry 
having  been  executed,  unless  it  clearly 
appear  that  the  action  was  not  for 
a  sum  certain.    fVeald  v.  Brown,  672 

INSOLVENT. 

1.  The  assignee  of  an  insolvent 
debtor  sued  in  the  names  of  trustees 
for  the  insolvent,  af\er  having  offered 
an  indemnity  to  them,  but  without 
their  consent.  A  Judge  at  Chambers 
set  aside  the  proceedings ;  and  the 
Court  stayed  the  order  and  the  pro- 
ceedings until  the  trustees  were  in- 
demnified. Spicer  and  Another  v. 
Todd,  165 

2.  An  insolvent  brought  an  action 
to  recover  property  acquired  by  him 
after  his  assignment ;  no  motion  had 
been  made  to  the  Insolvent  Court  to 
enable  the  assignees  to  issue  execu- 
tion against  the  property,  and  the 
Court  refused  to  require  security  for 
costs.     Clapworthy  v.  Collier,      631 

INSPECTION  OF  DOCUMENTS. 
See  Deed  III. 


INSURANCE. 
I.  Risk, 

On  the  memorandum,  **  free  from 
average  under  31,  per  cent.,"  the 
underwriter  is  liable  for  the  amount 
of  the  aggregate  of  several  partial 
losses,  each  less  than  Si.  per  cent,, 
but    amounting   together    to    more. 


IRREGULARITY.        705 

Bhckett  V.    Royal  Exchange  Assu- 
rance Company,  %^^ 

II.  Evidence* 

In  an  action  on  a  policy  of  insur- 
ance in  the  usual  form,  on  ship, 
boat,  8rc.,  evidence  of  usage  that  the 
underwriters  never  pay  for  the  loss 
of  boats  on  the  outside  of  the  ship, 
slung  upon  the  quarter,  is  inadmis- 
sible. Blackettv.  The  Royal  Exchange 
Assurance  Company,  244 

INTERPLEADING  ACT. 

See  Sheriff. 

IRREGULARITY. 

1.  An  irregularity  must  be  com- 
plained of  at  the  earliest  stage. 
Where,  therefore,  the  plaintiff  ob- 
tained a  verdict  in  Trinity  Term, 
upon  which,  on  the  9th  June,  he 
signed  judgment,  without  delivering 
a  bill  of  costs ;  and,  on  the  10th  or 
11th,  seized  the  defendant's  goods  in 
execution  ;  and  on  the  2l8t  a  docket 
was  struck ;  on  the  22nd,  a  commis- 
sion issued ;  and  on  the  24th,  the  de- 
fendant was  adjudged  a  bankrupt;  on 
the  5th  July  assignees  were  chosen; 
and,  on  6th  July,  an  application  was 
made  to  set  aside  the  proceedings : — 
Held,  that  the  application  was  too 
late,  and  that,  if  there  were  an  irre- 
gularity, it  was  waived.  Routledge 
V.  Giles,  163 

2.  Where,  a  rule  nisi  having  been 
obtained  to  set  aside  an  attachment 
for  irregularity,  the  defendant's  at- 
torney offered  to  waive  the  proceed- 
ings and  pay  the  costs;  notwith- 
standing which  the  rule  was  persisted 
in — the  Court  made  the  rule  absolute, 
with  costs  up  to  the  time  of  the 
offer,  the  plaintiff's  attorney  to  pay 
the  costs  subsequently  incurred.  HaU 
ton  V.  Stocking,  60 
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UBERUM  TENEHBNTUM. 


JOINT  TENANTS. 
See  Ejectmemt. 

JUSTinCATION  OF  BAIL. 
See  Bail. 

LANDLORD  AND  TENANT. 

See  Distress. 
EIjectmemt. 

Where  defendant,  in  expectation 
of  a  lease  by  indenture,  which  he 
bad  agreed  to  take  from  the  plaintiff, 
procured  attornments  from  some  of 
the  tenants,  and  received  rents  from 
others : — Held^  liable  for  use  and 
occupation.  Neal  v.  Sw'md,  377 

LEGACY  DUTY. 

1«  A  testator  gave  a  life  estate  in 
bis  freehold  property  to  C.  7*.,  and, 
after  her  decease,  and  in  the  event  of 
her  husband  J.  T,  surviving  her,  he 
gave  him  an  "  annuity  or  yearly  rent- 
charge"  of  500/.,  payable  quarterly, 
**  with  such  power  and  remedy  of 
distress  and  entry,  and  perception  of 
rents,  in  case  the  annuity  should  be 
in  arrear,  as  are  reserved  to  lessors 
for  the  recovery  of  rents  on  leases 
for  years ;"  and,  subject  to  that  an- 
nuity, he  gave  his  real  estates  in 
moieties  to  R,  J,  in  fee,  and  to  W,  J, 
for  life  : — Held,  that  legacy  duty  was 
payable  upon  this  devise  to  /.  T.,  by 
R.  J,  and  W,  «/.,  the  parties  inter- 
ested in  the  land  subject  to  the  an- 
nuity, though  interested  in  moieties, 
the  one  in  fee  and  the  other  for  life 
only.  The  Attorney-Genertd  v.  Ran^ 
die  Jackson  and  William  Jackson^  101 

2.  Property  in  this  country  be- 
longing to  a  foreiifner,  who  dies 
abroad,  and  appoints  an  English  exe- 
cutor, and  bequeaths  to  English  le- 
gatees, is  not  liable  to  legacy  duty. 
In  re  Bruce,  436 

3.  A  testator,  born  in  j4merica, 
A.D.  1764,  went  to  Scotland  when 


a  minor  for  the  purposes  of  edacation, 
and,  after  he  had  attained  his  majo- 
rity in  1788,  sailed  for  India^  de- - 
scribing  himself  in  the  ship's  books  as 
an  American ;  he  remained  in  India 
thirty  years,  when  he  returned  to 
Europe,  leaving  the  bulk  of  his  pro-  ' 
perty  in  Bengal;  and  afVerwards, 
having  been  in  America^  visited 
England,  Scotland,  and  the  CmUi^ 
neni,  when  he  returned  to  America, 
entered  into  agricultural  pursuits 
there,  and  continued  to  draw  his  pro* 
perty  to  that  country  until  his  death 
at  New  York  in  1826:—Held,  that 
he  was  an  American  citizen.  Ilnd, 
4.  A  testator  bom  in  Scotland, 
who  resided  and  died  in  India,  leaving 
real  and  personal  property  there  si- 
tuate, but  no  assets  in  England,  by 
his  will  and  testamentary  papers,  lefl 
the  whole  of  his  property  in  equal 
divisions  to  his  four  natural  children, 
or  the  survivors  of  them,  and  their 
heirs,  subject  to  legacies  and  an- 
nuities. His  executors  obtained  an 
Indian  probate,  and  paid  the  debts 
and  bequests,  and  converted  the 
pnnci|>al  part  of  the  estate  into  mo- 
ney, which  they  sent  to  their  bankers  : 
in  England,  and  invested  it  in  the  -^ 
funds  in  their  own  names.  Pro-  * 
ceedings  were  commenced  in  fi^ltiiul 
against  the  executorst  to  determine 
the  claims  under  the  will ;  where* 
upon  the  stock  was  transferred  into 
the  name  of  the  Accountant-General 
of  the  Court  of  Chancery,  and  the 
Court  made  a  decree  ascertaining  the 
shares  of  the  several  claimants : — 
Held,  that  the  legacy  duty  was  not 
payable  on  legacies  or  shares  of 
the  residue  bequeathed.  Jackion  v. 
Forbes,  382 

LIBEL. 

See  Pleading. 

LIBERUM  TENEMENTUM. 
See  PLBADiHa. 


MORTGAGE. 

LIEN. 
See  Stoppaqi  in  Transitu. 

LIMITATION,  STATUTE  OF. 

The  payment  within  six  years,  of 
interest  dne  upon  a  note  beyond  six 
years,  where  the  note  remains  in  the 
hands  of  the  payee,  is  sufficient  to 
take  the  case  out  of  the  statute  of 
limitations.     Bealy  y,  Greeiuladef  61 

LOSS. 

See  Insubancb. 

MARRIAGE. 
See  Husband  and  Wife. 

MEMORANDA. 

1,  491^,  686. 

MISNOMER. 

In  Process. 

1.  WtlUam  Hamilton  M.  was  ar- 
rested by  the  name  of  WilUam  Henry 
M. :  he  had  signed  an  agreement 
with  the  initial  letters  of  his  Christian 
name,  in  which  he  was  described  as 
Hlirutm  Henrv  M.,  and,  on  one  oc- 
casion, had  told  the  plaintiff  that  his 
name  was  William  Henry  M. :  the 
Court  refused  to  discharge  him  out 
of  custody.   Newton  ▼.  Maxwell^  215 

2.  Where  a  writ  was  to  take  Chris" 
topher  Hooper,  and  the  Engtish  no- 
tice was  directed  to  Christopher  Wood, 
the  Court  set  aside  the  service  for 
irregularity,  with  costs.  Wright  v. 
Hooper,  236 

MONEY  PAID  INTO  COURT. 
See  Payment. 

MORTGAGE. 
A  first  mortgagee  brought  an  ac- 
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tion  on  the  covenant  in  the  mortgage 
deed,  having  received  notice  from  a 
second  mortgagee  not  to  deliver  up 
the  deeds.  The  mortgagor  applied 
to  the  Court  to  compel  the  plaintiff, 
under  Uie  stat.  7  Geo.  2,  c.  20,  to  re- 
convey  the  premises  upon  payment 
of  the  principal,  interest,  and  costs ; 
and  the  Court  held  it  to  be  a  case 
within  the  statute,  and  made  the 
order.     Dixon  y.  Wigram,  613 

NEGLIGENCE. 

See  Attorney. 

NEWSPAPER. 

A  printer,  who  makes  a  false  affi- 
davit that  he  is  sole  proprietor  of  a 
paper,  cannot  sue  the  real  proprietors 
for  printing  such  paper,  nor  for  any 
matter  connected  with  or  assisting 
its  circulation.  Stephens  v.  Robin^ 
son  and  Another,  209 

NEW  TRIAL. 

I.   When  granted. 
See  Particulars  of  Demand. 

1.  When  the  sum  in  dispute  is 
under  20/.,  the  Court  will  not  grant 
a  new  trial,  though  the  verdict  is  for 
the  defendant.  Young,  Gent,,  v. 
Harris,  14 

2.  The  Court  refused  a  rule  for  a 
new  trial,  on  payment  of  costs,  for 
the  purpose  of  enabling  a  defendant 
in  trespass  q,  c.f,,  to  amend  his  plea 
of  a  right  of  way,  which  described 
the  line  of  way  incorrectly.  Edwards 
V.  Broxton  and  Others,  18 

3.  The  rejection  of  evidence, 
which,  if  admitted,  would  merely 
prove  a  fact,  sufficiently  established 
by  other  evidence,  is  no  ground  for 
a  new  trial.  Alexander  and  Others  v. 
Barker,  133 

4.  Submitting  to  a  nonsuit  in  de- 
ference to  the  opinion  of  the  Judge 
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at  ihe  trial,  nhich  opiaion  ia  incor- 
lecti  doei  Dot  ettop  the  plaintiff  from 
moving  to  Mt  aaide  auch  notuuit. 
AUmnder  md  Othert  t.  Btrker,  133 

II.  Cousin. 
See  Cona. 

NOTICE. 
I.  0/Bail. 
See  Bail. 

n.  0/ Trial. 
Notice  of  coniinuance  of  notice  of 
trial  served  oa  Saturday,  the  cause 
atandJDg  for  Monday,  is  not  sufR- 
cicDl.  The  iDterveiuDg  Sunday  is  not 
reckoned.   Qroijean  t.  Mamung,  63^ 

NUISANCE. 

1 .  A  proprietor  of  land  adjoining  a 
river  has  a  right  to  raise  the  banks, 
from  time  to  time,  as  occasion  may 
require,  upon  his  own  land,  so  as  to 
confine  the  flood  water  within  the 
banks,  and  to  prevent  it  from  over- 
flowing his  land,  with  this  single 
restriction,  that  he  does  not  thereby 
occasion  an  injury  to  the  lands  and 
property  of  other  persons ;  and  if, 
being  in  the  actual  exercise  of  this 
right,  an  aqueduct  and  embankment 
be  built  lower  down  the  river,  it  will 
be  subject  to  the  enjoyment  of  such 
rights  as  (he  landholder  possessed  at 
the  time  when  it  was  constructed, 
Trafford  and  Otkeri  v.  The  King,  on 
the  Frotecution  of  the  Truttee*  y  tht 
late  DtUte  of  Bndgenaler,  263 

%.  If  an  aqueduct  be  built,  so  as,  in 
timea  of  flood,  to  pen  back  the  water 
oS  a  river,  and  cause  it  to  overflow 
the  lands  of  the  adjoining  proprietors, 
they  may  raise  fenders  to  protect 
their  laods,  even  though  the  water  of 
the  river  be  thereby  forced  against 
and  endanger  the  aqueduct,  unless, 
by  tba  ctHutruotioa  or  railing  of  the 


OBLIGOR  AND  OBLIGEE. 

fenders,  tbe  proprietors  impede  what 
was,  before  the  erection  of  tbe  aque- 
duct, the  ancient  and  accustomed 
course  for  the  escape  of  the  water  in 
times  of  flood.  /W. 

S.  Where,  therefore,  upon  an  in- 
dictment against  tbe  proprietors  of 
land  adjoining  a  public  Davigation,  for 
a  nuisance  in  erecting  and  continuing 
fenders  on  the  banks  of  a  river, 
whereby  the  water  of  the  river  was 
forced  against  the  sides  and  aqueduct 
of  the  canal,  it  appeared  that  the 
canal  was  carried  across  the  river 
and  adjoining  valley  by  means  of  an 
aqueduct  and  embankment,  in  which 
were  several  arches  and  cidverts; 
that  a  brook  fell  into  ihe  river  above 
its  pomt  of  intersection  with  the 
canal,  and  that,  io  limea  of  flood, 
the  water,  which  was  penned  back 
into  the  brook,  overflowed  its  banks, 
and  was  carried,  by  the  natural  level 
of  the  country,  through  the  arches  in 
the  embankment  to  the  river,  doing 
much  damage  to  the  lands  over  which 
it  passed ;  that  the  aquedoct  was 
sufficient  for  the  passage  (rfthe  water 
at  all  times,  except  in  times  of  high 
flood  ;  and  that,  on  either  side  of  Ue 
river  and  brook,  there  were  fenders 
to  prevent  the  waters  from  overflow- 
ing the  lands  adjoining,  which  fen- 
ders had  been  raised  from  time  to 
time,  as  occasion  required:  but  it 
did  not  appear  whether  the  raisii^ 
of  the  fenders  was,  or  was  not,  an 
accuiiMned  usage  befbre  the  con- 
struction of  tbe  canal ;  nor  what  was 
the  ancient  course  of  the  water  in 
times  of  flood ;  nor  whether  tbe 
raising  of  the  fenders  was,  or  was  not, 
necessary,  in  consequence  of  the  con- 
struction of  the  canal : — Held,  that  no 
judgment  could  be  given.  I}nd. 


OBLIGOR  AND  OBLIGEE. 
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PARTICULARS  OF  DEMAND. 

OFFICE. 

The  appointment  of  a  school- 
master, elected  by  a  majority  of  the 
trustees  at  a  meeting  assembled  for 
the  purpose  of  the  election,  need  not 
be  in  writing ;  nor  can  he  be  dismissed, 
except  by  a  majority  of  the  trustees 
at  a  similar  meeting.  Wilkinson  v. 
Malin  and  Others,  636 

PARLIAMENT. 
L  Bribery  and  Treating. 

1 .  To  come  within  the  treating  act, 
7  &  8  fT.  3,  c.  4,  s.  1,  the  acts  men- 
tioned in  that  statute  must  be  done 
by  the  candidate,  or  some  person 
acting  for  him  and  on  his  behalf,  in 
order  to  be  elected.  Hughes  v.  Mar- 
shall and  Other s^  118 

2.  Where  supporters  of  a  candidate 
gave  orders  to  the  landlord  of  a  pub- 
lic-house, opened  by  the  committee 
of  the  candidate,  to  supply  others 
with  refreshments,  which  were  sup- 
plied on  the  credit  of  those  who  gave 
the  orders : — Held,  that  it  was  not 
within  the  treating  act.  Ilnd, 

3.  If  refreshments  be  supplied  to 
voters,  with  a  view  to  influence  the 
election,  it  is  bribery,  and  no  action 
can  be  maintained  for  such  supply. 

Ibid. 

4.  Qucere,  whether  moderate  re- 
freshment may  not  be  supplied  to  out- 
voters  who  come  from  a  distance. 

Ibid. 

II.  Expences  of  Petition. 

The  costs  occasioned  by  a  frivolous 
and  vexatious  election  petition,  may 
be  recovered  under  the  stat.  9  Oeo.  4, 
c.  22,  ss.  57,  69,  against  one  of  se- 
veral petitioners.  Gumeyv.  Gordon 
and  Another,  614 

PARTICULARS  OF  DEMAND. 
I.  Horn  obtained. 
Where  the  particulars  of  the  plain- 
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tiff's  demand  exceed  three  folios,  the 
Court  will  order  the  plaintiff  to  de- 
liver to  the  defendant  full  particulars 
of  his  demand,  the  defendant  paying 
the  costs  of  the  particulars,  and,  if 
necessary,  taking  short  notice  of  trial, 
even  though  the  defendant  has  had 
full  particulars  of  the  account  before 
action  brought.  James,  Gent, ,v.Child, 

252 
IL  Effect  of. 

1.  Where  the  particulars  of  the 
plaintiff's  demand  were  on  an  account 
stated,  ''as  appears  by  a  memorandum 
under  the  hand  of  the  defendant  of 
this  date,"  and  the  memorandum  was 
inadmissible  for  want  of  a  promissory 
note  stamp  : — Held,  that  the  account 
stated  might  be  proved  by  other  evi- 
dence than  the  memorandum.  Held, 
also,  that  verbal  evidence  was  admis- 
sible of  an  admission  of  the  money 
being  due,  and  a  promise  to  pay  it  by 
instalments,  though  such  admission 
and  promise  were  made  at  the  time 
of  signing  the  memorandum,  and 
were  embodied  in  it.  Singleton  {Exe" 
cutor)  V.  Barrett,  368 

2.  Where  the  plaintiff  annexed  to 
the  record  particulars  varying  from 
those  delivered  to  the  defendant,  and, 
there  beins  no  evidence  of  the  par- 
ticulars delivered,  got  a  verdict  upon 
an  item  not  included  in  the  particulars 
delivered,  the  Court  granted  a  new 
trial  without  costs;  but  refused  to 
nonsuit  the  plaintiff,  because  the  de- 
fendant was  not  in  a  condition  to 
raise  the  question  at  the  trial,  and  the 
point  was  not  reserved.  Morgan  v. 
Harris,  461 

PARTNERS. 

Rights  and  Liabilities  of. 

1.  Where  A.  applied  to  B.,  a 
member  of  a  banking  establishment, 
for  a  loan  of  money,  which  B.  ad- 
vanced out  of  funds  in  which  he  and 
his  partners  were  jointly  interested : — 
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Held,  that  the  firm  might  sue  A.  for 
money  lent  Alexander  and  Others 
V.  Barker t  133 

2.  Where  one  of  two  partners, 
having  authority  to  bind  the  other  by 
drawing  or  indorsing  bills  of  ex- 
change, raised  money  by  bills  in  fic- 
titious names,  indorsed  by  him  in  the 
partnership  firm,  and  the  money  was 
afterwards  applied  to  the  partnership 
purposes  : — Held,  that  the  other  part- 
ner was  liable  to  the  persons  from 
whom  the  money  was  so  obtained. 
Thickneste  and  Another  ▼.  Bromilaw, 

PAYMENT  OF  MONEY  INTO 
COURT. 

Effect  of. 

A  defendant  paid  into  Court  IL 
Ss,  7d,  under  an  order  which  did  not 
contain  the  usual  undertaking  firom 
the  defendant  to  pay  the  costs  ;  and 
it  being  doubtful  whether  the  plaintiff, 
if  he  accepted  that  sum,  would  be  en- 
titled to  costs,  the  defendant  offered 
to  give  the  plaintiff  judgment  of  the 
term  for  that  sum,  in  order  to  take 
the  opinion  of  the  Court  upon  the 
question ;  the  plaintiff,  notwithstand- 
ing, took  the  cause  to  trial,  and,  upon 
the  production  of  the  rule  to  pay 
money  into  Court,  had  a  verdict  for 
one  shilling ;  the  Court,  upon  motion, 
ordered  the  plaintiff  to  pay  to  the  de- 
fendant all  costs  incurred  subsequently 
to  the  offer.  Jones,  Assignee  of  Tho' 
nuu,  V.  Owen,  476 

PLEADING. 

I.  Declaration. 

(1)  Correspondence  with  Process. 

If  a  plaintiff  issue  a  venire  against 
two  persons,  he  may  declare  against 
one  only.     Bowles  v.  Bilton,         474 

(2)  Conclusion  of. 

A  declaration  in  the  Exchequer 
(before  the  uniformity  of  process  act) 


PLEADING. 

omitting  to  conclude  quo  minus  n^ 
dens,  4*0.  is  bad  on  special  demurrer. 
Nickling  V.  Dickens,  622 

(3)  In  Assumpsit. 

1.  A  count  in  indebitatus  assumpsii 
stated  the  promise  to  pay  several 
sums  of  money,  in  consideration  of 
being  indebted  in  those  sums  for  the 
several  matters  which  were  respect- 
ively stated  in  the  count : — Held,  that 
it  was  no  objection  to  the  whole  count, 
on  special  demurrer,  that  one  of  the 
matters  stated  was  insufficient  and 
bad  as  a  consideration  for  that  part 
of  the  promise  which  related  to  it. 
Ring,  Administratrix  of  John  Ring, 
deceased,  v.  Roxbrough,  418 

2.  Every  material  and  traversable 
fact  must  be  laid  with  time  and  place. 
A  count  in  indebitatus  assumpsit  stated 
the  time  of  the  defendant  being  in- 
debted to  the  plaintiff's  testator  in  his 
lifetime,  and  of  his  making  the  pro- 
mise on  the  2nd  day  of  January^ 
1 832,  and  stated  the  time  of  the  grant 
of  letters  of  administration  co  the 
plaintiff  on  the  11  th  o£  January,  1831: 
— Held,  on  special  demurrer,  that  the 
allegations  were  inconsistent,  and  the 
count  bad  ;  and  that  one  of  the  alle- 
gations of  time  could  not  be  rejected 
as  surplusage,  as  then  a  material  and 
traversable  fact  would  be  laid  without 
a  time.  Ibid. 

3.  It  is  no  objection,  on  general  de- 
murrer, to  a  count  in  assumpsit,  that 
the  promise  is  stated  under  a  whereas. 

Ibid. 

4.  Semble  that  it  would  be  no  ob- 
jection on  special  demurrer.        Ibid. 

(4)  In  Slander. 

In  an  action  of  slander,  the  decla- 
ration stated  the  colloquium  to  be  of 
and  concerning  certain  meat  of  one 
A.  B,,  which  he  had  before  purchased 
of  the  plaintiff,  who  had  before  then 
purchased  the   same  of  certain  other 
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persons,  and  liad  paid  for  the  tame. 
The  declaration  then  stated,  that  the 
slanderous  words  complained  of,  im- 
puting that  the  plaintiff  had  stolen 
the  money  with  which  he  paid  for 
the  meat,  were  spoken  of  and  con- 
cerning the  said  meat.  The  part  of 
the  inducement,  which  stated,  that 
the  plaintiff  had  purchased  the  meat 
and  paid  for  it,  was  not  proved  : — 
Held,  that  the  want  of  such  proof 
was  immaterial.  Cox  v.  Thomason 
and  Wife,  361 

II.  Pleas  in  Abatement, 
See  Abatement. 

III.  Pleas  in  Bar. 

To  a  plea  of  liherum  tenementum 
in  certain  persons,  the  plaintiff  replied, 
soil  and  freehold  in  the  same  persons 
as  trustees  of  a  charitable  fund,  and 
in  no  other  right  whatsoever ;  and 
that  the  premises  had  been  used  by 
those  persons,  and  their  predecessors, 
as  such  trustees,  for  a  school-house, 
and  for  the  residence  of  the  school- 
master ;  and  that  the  plaintiff  was 
duly  appointed  schoolmaster  of  the 
said  school-house,  by  the  then  trus- 
tees of  the  said  charitable  fund,  not 
naming  nor  stating  a  seisin  in  fee  in 
the  trustees  who  had  appointed,  nor 
any  power  by  which  the  appointment 
was  made,  nor  the  trusts  of  the  cha- 
ritable fund,  nor  the  deed  by  which 
they  were  created : — Held,  good  on 
motion  to  arrest  the  judgment.  Wil- 
kinson V.  Malin  and  Others,  Q^Q 

POWER. 

A  power  of  sale  in  a  settlement 
over-riding  estates  in  fee,  to  be  ex- 
ercised (by  trustees  in  whom  the 
estates  were  vested  in  fee)  with  con- 
sent of  the  tenant  for  life,  during  his 
life,  and,  after  his  death,  at  the  dis- 
cretion of  the  trustees  for  the  time 
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being,  is  a  valid  power,  to  be  exer- 
cised by  the  original  trustees  during 
the  life  of  the  tenant  for  life.  Boyce 
V.  Hanning,  3^4 

PRACTICE. 
I.  Process. 

See  Misnomer. 

1.  The  old  process  might  be  made 
returnable  on  a  day  between  the  Thurs- 
day before,  and  Wednesday  aher,  Eas- 
ter-day.     Hall  V.  Welchman,        472 

2.  Process  must  be  indorsed  with 
the  name  of  the  attorney  immediately 
employed,  pursuant  to  stat.  2  Geo,  2, 
c.  23,  s.  22  :  the  name  of  the  agent 
is  not  sufficient.  Shephard,  Assignee, 
S^c,,  V.  Shum,  63S 

3.  The  signature  of  the  Clerk  of 
the  Pleas  at  the  foot  of  a  quo  minus 
is  merely  to  authenticate  it,  and  the 
copy  served  upon  a  defeadant  need 
not  contain  such  signature.  Clutter- 
buck  v .  Wiseman,  213 

4.  A  writ  directed  to  the  Sheriff  of 
London  is  not  irregular.  Ibid. 

5.  Where  a  quo  minus  was  served 
on  the  29th  December,  1831,  and  the 
English  notice  required  the  defendant 
to  appear  on  the  11th  January,  1831, 
the  Court  refused  to  set  it  aside, 
because  the  mistake  could  not  mis- 
lead the  defendant.  Ibid. 

6.  Where  one  of  several  defendants 
in  an  action  ex  contractu  is  abroad, 
the  Court  will  not  order  that  service 
of  the  process  upon  the  wife  of  such 
defendant  may  be  deemed  good  ser- 
vice, nor  restrain  the  other  defen- 
dants from  pleading  in  abatement. 
Davie s  v.  Morgan  and  Others,      237 

7.  A  defendant  who  seeks  to  set 
aside  the  service  of  process,  upon  the 
ground  that  it  was  served  out  of  the 
proper  county,  must  shew  by  affi- 
davit that  the  place  where  he  was 
served  was  not  on  the  confines  of  the 
county.     Coulson  v.  King,  474 

ccc 
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II.  Imparlance, 

1.  By.  the  late  rule  of  Court  there 
is  DO  imparlance  where  the  writ,  ap- 
pearance, and  declaration  are  of  the 
same  termi  if  the  declaration  be  de- 
livered on  or  before  the  last  day  of 
term ;  but  if  the  writ  and  appearance 
be  of  one  term,  and  the  declaration 
of  another,  the  defendant  is  entitled 
to  an  imparlance,  notwithstanding  the 
late  rule.  Edensor  v.  Hoffman  and 
Another,  140 

2.  If  the  defendant,  being  entitled 
to  an  imparlance,  take  out  a  sum- 
mons for  time  to  plead,  which  is  in- 
dorsed by  consent,  be  waives  the 
imparlance,  and  the  plaintiff  may 
sign  judgment  for  want  of  a  plea 
before  the  enlarged  time  for  pleading 
has  expired,  if  no  order  be  drawn 
up.  Ibid, 

S.  The  plaintiff  filed  a  declaration, 
which  was  bad  on  special  demurrer ; 
the  defendant  imparled,  and  then 
demurred  specially.  The  Court  re- 
fused to  allow  the  plaintiff  to  sign 
judgment,  because  the  imparlance 
did  not  estop  the  defendant  from  ob- 
jecting to  the  form  of  the  declaration. 
Pirn  V.  Woodman,  464 

III.  Time  for  Pleading. 

1.  Process  was  returnable,  and 
served  on  the  4th  of  November,  and 
a  declaration  delivered  de  bene  esse 
on  the  10th,  indorsed  ''  to  appear 
and  plead  in  eight  days."  The  plaintiff, 
on  the  14th,  entered  an  appearance 
for  the  defendant,  and,  on  the  18th, 
the  defendant  appeared,  and  the  plain- 
tiff) on  the  19th,  signed  judgment 
without  demanding  a  plea :  Held, 
that  the  indorsement  on  the  decla- 
ration enlarged  the  time  for  the  de- 
fendant to  appear  in,  and  that  the 
judgment  signed  without  demanding 
a  plea  was  irregular.  JVilleU  v.  Wil^ 
son,  356 


2.  Where  a  plea  was  delivered 
afler  the  time  for  pleading  had  ex- 
pired, but  before  judgment  was  ac- 
tually signed,  of  which  the  plaintiff's 
attorney  was  apprized,  but  afterwards 
signed  judgment,  because  tlie  time 
for  pleading  was  out,  the  Court  set 
aside  the  judgment  for  irregularity, 
and  ordered  the  costs  to  be  paid  by 
the  plaintiff's  attorney.  AmpthiU  v. 
SempUf  358 

IV.  Setting  aside  Pleas, 

The  Court  refused  to  set  aside  a 
plea  of  judgment  recovered  on  affi- 
davit of  its  being  totally  false,  though 
there  did  not  remain  time  for  the 
plaintiff  to  get  judgment  in  the  term, 
he  having  neglected  to  take  the  re- 
gular steps  for  that  purpose  in  the 
earlier  part  of  the  term.  Poole  v. 
Salter,  85 

V.  Time  for  Rejoining, 

A  defendant,  under  terms  to  rejoin 
gratis,  must  rejoin  within  twenty- 
four  hours.     Clark  v.  Adams,      685 

VI.  Judgment, 
(I)  By  Confession, 

1.  A  cognovit,  dated  the  St6  of 
Nooember,  by  which  5/.  was  to  be 
paid  on  the  5th,  and  the  residue  of 
the  plaintiff's  demand  at  stated  pe- 
riods, the  plaintiff  being  at  liberty 
to  sign  judgment  and  issue  execution 
for  the  whole  upon  any  default,  was 
signed  by  two  defendants,  W.  T.  and 
J,  T,,  on  the  drd,  and  by  the  other 
defendant,  /.  J,,  on  the  7th.  On  the 
7th,  the  first  instalment  was  paid  to 
the  plaintiff's  attorney's  clerk,  who 
had  no  authority  to  receive  it :  and 
subsequently,  on  that  day,  judgment 
was  signed ;  on  the  8th,  notice  was 
given  to  tax  costs  on  the  9ih,  which, 
at  the  request  of  one  of  the  defend- 
ants, was  postponed  till  the  lOth.  On 
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the  morning  of  the  10th,  the  defend- 
atits'  attorney  received  a  notice  to 
attend  the  taxation  of  coits  at  two 
o'clock  that  day  ;  he  did  not  attend, 
atid  the  coats  were  taxed  in  his  ab- 
sence : — ^cW,  that  the  judgment  was 
regular— thai  the  execution  of  /.  /., 
on  the  7th,  related  back  to  the  :ird 
— that  the  acceptance  of  the  instal- 
ment by  the  clerk  without  authority 
did  not  waive  the  default — and  that 
it  was  unnecessary,  under  the  cir- 
cumstances, to  give  a  full  day's  no- 
tice to  tax  costs  on  the  lOih.  Perry 
V.  WiUiam  Turner,  Jamei  Turner,  and 
Isaac  Joel,  89 

9..  Quare. — Whether  the  omission 
(o  give  one  day's  notice  to  tax  costs, 
renders  a  judgment  for  debt  and  costs 
irregular.  Ibid. 

3.  In  Mamh,  1623,  the  defendant 
liBving  been  served  with  a  new  rule 
in  Carnarvonihire,  signed  a  cognovit 
at  the  foot  of  a  concettit  solecre ;  in 
October,  1830,  the  plaintiff  issued  a 
quentitr,  which  was  not  served,  signed 
judgment,  and  removed  the  proceed- 
ings into  this  Court;  afterwards  the 
plaintiff  took  a  stimmons  to  issue 
execution,  which,  with  a  notice  to 
tax  costs,  was  served  upon  the  de- 
fendant ;  the  defendant  did  not  attend 
the  summons  or  taxation  of  costs,  but 
prayed  lime  to  pay  the  debt : — Meld, 
that  the  judgment  waa  regular  ac- 
cording to  the  practice  of  the  late 
Court  of  Great  Sessions,  and  that  the 
plaintiff,  by  his  subsequent  conduct, 
would  have  waived  any  irregularity  in 
the  judgment.  }¥illiam*v.  IViUianu, 
55 

(8)  At  in  Case  of  a  Nonniit. 

1,  In  this  Court,  there  is  no  rule 
to  enter  the  issue ;  but  four  days' 
notice  must  be  given  before  motion 
for  judgment  as  in  case  of  a  nonsuit. 
Collmorth  v.  Martin,  123 

2.  Where  the  defendant's  altamey 
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had  agreed  with  the^  plaintiff 's  at- 
torney  to  accept  short  tiotice  of  trial, 
or  no  notice  at  all ;  and,  in  conse- 
quence of  this  arrangement,  no  notice 
was  given,  but  both  parties  attended 
the  assize  town  with  their  witnesses, 
and  the  plaintifr'a  attorney  did  not 
enter  the  record  : — Held,  that  the 
defendant  was  not  entitled  to  judg- 
ment as  in  case  of  a  nonsuit.  Dorvnet 


3.  In  an  affidavit  for  judgment  ni 
in  case  of  a  nonsuit,  it  is  not  suf- 
ficient to  swear  that  the  plaintiff  re- 
plied,  and  that  the  cause  is  therehy 
at  issue.  It  must  be  sworn,  without 
qualification,  that  the  cause  is  at 
issue.     Smyth  v.  Partlow,  317 

(3)  fVhen  it  may  be  Signed, 

1.  A  plea  pleaded  irregularly  docs 
not  entitle  the  plaintifl'  to  sign  judg- 
ment before  the  time  for  pleading  has 
expired.     Nolleken  v.  Severn,       333 

2.  Judgment  for  want  of  a  plea 
may  be  signed  on  a  holiday,  Ben- 
net  T.  Poller,  $22 

(4)  When  Set  Ande. 
The  Court  set  aside  the  judgment 
on  payment  of  coats,  on  an  i^davit 
by  defendant's  agent  in  town  that  he 
was  informed  and  believed  there 
were  merits,  there  being  circum- 
stances of  contrivance  in  the  delivery 
of  the  declaration.  Johnson  v,  Pop- 
plemell,  544 

(5).  Muit  be  Docketed. 
Docketing  the  issue  is  not  a  suf- 
ficient diicketing  of  a  judgment,  within 
the  provisionsof  4  &  5n.^  M.ciO: 
— Held,  that  the  committee  of  a 
lunntic,  who  had  received  and  paid 
over  rents  to  a  subsequent  mort- 
gagee, was  not  liable  in  an  action  for 
money  had  and  received  to  a  judg- 
ment creditor,  to  whotn  the  land  had 
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been  delivered  by  the  Sheriff,  under 
an  elegit  sued  out  upon  a  judgment 
prior  to  the  mortgage,  of  which 
judgment  there  was  no  docket,  though 
the  issue  had  been  docketed.  Braitk" 
waiie  and  Another  v.  Edward  Watts, 

VII.   reyiue. 

1 .  If  the  defendant  seeks  to  change 
the  venue  upon  the  special  ground 
that  the  witnesses  on  both  sides  re- 
side in  the  county  into  which  the 
venue  is  to  be  changed,  he  must 
swear  that  it  will  be  necessary  to  call 
witnesses  in  his  defence.  Crompton 
v.  Stewart,  473 

2.  The  defendant  cannot  change 
the  venue  after  an  order  for  time  to 
plead,  "  on  the  usual  terms,"  either 
in  town  or  country  causes,  whether 
the  trial  will  be  delayed  or  not. 
Notts  v.  Curtis,  345 

3.  As  the  defendant,  in  a  country 
cause,  where  the  plaintiff  could  not 
be  delayed,  might  have  had  special 
terms  inserted  in  the  order  for  time 
plead,  so  as  to  save  his  right  to  apply 
to  change  the  venue  ;  the  Court,  on 
an  order  for  time  to  plead,  on  the 
usual  terms,  being  shewn  for  cause 
against  a  rule  to  change  the  venue, 
allowed  the  order  to  be  amended,  by 
the  insertion  of  such  special  terms, 
on  payment  of  costs.  Ibid, 

PRINCIPAL  AND  AGENT. 

See  Agent. 

PRINTER. 

See  Newspaper. 

PRISONER. 

See  Commitment. 

PROCESS. 
See  Pbactice. 


PROHIBITED  GOODS. 

See  Invormation. 

PROMISSORY  NOTE. 

See  Bills  and  Notes. 

PROMOTIONS. 

I,  492,   685. 

RECTOR. 
See  Ecclesiastical  Law* 

RENDER. 
See  Bail. 

REQUESTS,  COURT  OF. 

See  Court  of  Requests. 

REVENUE. 

See  Affidavit. 
Information. 
Legacy  Duty. 

RIVERS. 

See  Nuisance. 

RULES  OF  COURT. 

1,  167,  491,  685. 

RULE  NISI. 

After  the  day  mentioned  in  the 
rule  no  cause  can  be  shewn  against 
a  rule  nisi  for  costs  of  the  day.  Scott 
V.  Marshall,  60 

SCHOOLMASTER. 
See  Office. 

SCIRE  FACIAS. 
See  Bail. 

SECURITY  FOR  COSTS. 

See  Costs. 


SHERIFF. 

SEQUESTRATION. 
See  Ecclesiastical  Law. 

SHERIFF. 

I.  Privilege  of. 

If  the  execution  creditor  does  not 
appear  upon  a  rule  to  relieve  the 
Sheriff  under  the  Interpleader  Act, 
the  Court  will  order  the  Sheriff  to 
withdraw  from  possession,  but  will 
not  direct  the  execution  creditor  to 
pay  the  Sheriff  the  costs  of  keeping 
possession.     Field  v.  Cope,  480 

II.  Liability  of. 

1.  A  Sheriff,  who,  under  a  writ  of 
feri  facias,  seizes  and  sells  goods  of 
a  bankrupt,  before  commission,  but 
after  an  act  of  bankruptcy,  without 
notice  of  the  act  of  bankruptcy,  is 
not  liable  in  trover ;  but  a  Sheriff's 
bailiff,  who  has  taken  an  indemnity 
from  the  execution  creditor,  is  so 
liable.  Balm  and  Others,  Assignees 
of  Bankhart  and  Benson,  Bankrupts, 
V.  Hutton,  Esq.,  Jewxton,  Esq.,  ing- 
ham.  Wood,  and  Others,  {overruled  in 
error),  19 

2.  On  the  21st  November,  the 
plaintiff  ruled  the  Sheriff  to  return 
the  writ;  the  Sheriff  made  his  return 
as  of  Michaelmas  Term,  and,  on  30ih 
November,  after  the  Sheriff  had  re- 
turned the  writ,  the  plaintiff  took  out 
a  rule  for  the  Sheriff  to  bring  in  the 
body,  which  was  dated  as  of  the  last 
day  of  Michaelmas  Term,  and  served 
on  the  3rd  December : — The  Court 
granted  an  attachment  against  the 
Sheriff  for  not  bringing  in  the  body. 
Heyrvood  v.  Jackson,  208 

III.  Evidence  against* 

In  an  action  against  the  Sheriff 
for  the  extortion  of  his  officer,  the 
plaintiff  proved  an  examined  copy  of 
the  writ  on  which  the  officer's  name 
was  indorsed,  and  that  a  person  of 
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that  name  actually  executed  the  writ, 
and  that  the  course  of  the  Sheriff's 
office  was,  that  the  name  of  the 
officer  to  whom  the  warrant  was 
granted  was  usually  indorsed  on  the 
writ : — Held  sufficient  primd  facie 
evidence  to  connect  the  Sheriff  with 
the  acts  of  the  officer.  Scott,  qm 
tamy  8^c,  V.  Marshall  and  another, 
Sheriff  of  Middlesex,  238 

SHIP  AND  SHIPPING. 

1.  On  the  lOih  June,  1830,  W.  R. 
mortgaged,  by  bill  of  sale,  to  W.  4* 
Co.,  the  ships  Lady  East,  Pyramus, 
and  Sprightly,  then  being  at  sea. 
The  bill  of  sale  contained  an  assign- 
ment of  the  freight  and  policies.  On 
the  1 2th  June,  the  said  bill  of  sale  was 
entered  in  the  book  of  registry.  On 
the  18th  October  the  Sprightly  re- 
turned to  port,  and  sailed  again  on 
the  16th  November.  On  the  7th 
Jan.,  1831,  JV.  R,  mortgaged  the 
same  ships,  freights,  and  policies  to 
the  petitioners  by  bill  of  sale,  con- 
taining a  recital  of  and  subject  to  the 
first  mortgage;  on  the  11th  May, 
1831,  the  said  second  bill  of  sale 
v.'as  entered  in  the  book  of  registry ; 
on  the  14th  June,  W,  R,  became 
bankrupt;  on  the  same  day,  the 
Pyramus  arrived  from  sea;  and  on 
the  15th  July,  the  Lady  East  arrived 
from  sea;  on  the  21st  June,  both 
mortgages  were  indorsed  on  the  cer- 
tificate of  the  Pyramus ;  and,  on  the 
16th  July,  both  mortgages  were  in- 
dorsed on  the  certificate  of  the  Lady 
East.  I'he  Sprightly  was  lost  at  sea: 
— Held,  that  the  second  mortgage 
was  valid  as  to  the  interest  in  the 
ships,  freights,  and  policies.  Ex 
parte  Jones  and  Others,  in  the  matter 
of  William  Richardson,  a  Bankrupt, 

513 

2.  Semble,  that  a  bill  of  sale,  pur- 
porting to  be  a  second  mortgage  of  a 
ship,   is  not  such  a  transfer  of  the 
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tame  inlerett  in  s  ihip  within  the 
S9tb  aoction  of  the  6  Geo.  i,  c.  1 10, 
as  requires  the  tliiny  days  mentioned 
in  that  clause  to  elapse  before  the 
ofiicera  can  enter  such  a  second 
mortgage  in  the  book  of  registry  ; 
that  clause  applying  to  the  case  of 
inatTuments  under  which  there  may 
be  conflicting  claims,  and  not  to  the 
case  of  a  second  niortg^e  consistent 
with,  and  subject  to,  the  first.  Ibid. 
3.  Accruing  freight  passes  to  the 
mortgagee  of  a  ship,  who  takes  pos- 
Kssion  before  tlie  conclusion  of  the 
voyage,  notwithstanding  the  6  Geo.  4, 
c.  no,  1.45,  which  enacts  that  the 
mortgagee  shall  not  be  deemed  owner 
except  so  far  as  necessary  for  the 
purpose  of  rendering  the  ship,  &c., 
available,  &c.,  for  the  payment  of  the 
debt,  for  securing  the  payment  of 
which  the  transfer  shall  have  been 
made.     KetntiU  v.  BUhop,  529 

SLANDER. 
See  Fleadirq, 
SMUGGLING. 
See  Imfobhatioh. 
SOLICITOR. 
See  Attorkby. 

STATUTE  OF  LIMITATIONS. 
See  Lii 
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Where  goods  were  conveyed  by  a 
carrier  by  water,  and  deposited  in 
the  carrier's  warehouse  for  the  con- 
venience of  the  vendee,  to  be  deli- 
vered out  as  he  sliouldwanl  them: — 
Held,  that  the  transiius  ivas  at  an  end, 
and  the  vendor's  right  to  stop  in  tran- 
situ gone,  although  it  appeared  that 
(he  carrier  claimed  to  have  a  lien  on 
the  goods.     jUlan  v.  Gr'tpper,     218 


VARIANCE. 

SURRENDER  OF  TERM. 

A.  devised  an  estate  to  trustees  for 
years,  with  remainder  to  B.,  which 
D.,  IS  years  al^er  the  death  ot  A., 
treated  as  bis  freehold,  and  leased  for 
lives.  In  an  action  by  the  lessee  of 
B.f  as  reversioner,  the  jury  were  told, 
that  they  could  not  presume  a  sur- 
render of  the  term  by  the  trustee*  to 
B. ;  and,  upon  motion,  the  direction 
was  held  to  be  right.  Dat/v.Williamt, 
460 

TENDER. 
A  tender  In  country  bank  notes  is 
a  good  tender  if  the  creditor  only 
objects  to  the  quantum  and  not  to  the 
qualiti/  or  the  tender.  Polglatt  v. 
Oliver,  15 

TRIAL. 

See  New  Trial. 
Practice. 

TROVER. 
See  SnEiufi. 


UNDERWRITER. 
See  Iksuhance. 

USAGE. 
See  iNsuaANcK. 

USE  AND  OCCUPATION. 

See  Landlord  and  Tenant. 

VARIANCE. 

1.  Bctiteen  Pleading  and  Proceu. 

See  Fleadino. 

II.  pettteen  Affidavit  and Declaraiiom. 
See  Affidavit. 


WARRANT  OF  ATTORNEY. 

III.  Betivttn  Pkading  and  Evidence. 
See  PLEADiHa. 

1.  Ad  allegation,  that  certain  per- 
sons were  seised  in  fee  of  the  pre- 
loisea,  and  used  the  same  as  a  school- 
house,  and  also  as  and  for  the  resi- 
dence of  the  schoolmaaier  of  the  said 
school-house,  is  not  inconsistent  with 
evidence  of  a  trust  deed,  limiting  the 
nature  of  the  appointment,  and  regu- 
lating the  manner  of  dismissal ;  and 
possession  of  the  premises  is  incident 
to  the  appointment  of  schoolmaster, 
whilst  that  employment  continues. 
}¥'dkini(m  v.  Malm  and  Otfiera,     630 

3.  Evidence  of  an  appoiniment  as 
schoolmaster  at  a  salary  of  iOl.  a 
year  to  himself  for  teaching  boys, 
and  Sm.  a  year  to  his  wife  for  teach- 
ing girls,  satisfies  an  allegation  of  an 
appointment  at  a  salary  of  40/.    Ibid. 

VENIRE. 
See  Dis' 


VENUE. 
See  Practice. 
An  undertaking  to  give  material 
evidence  in  the  county  in  which  ilie 
venue  is  retained,  in  an  action  for 
goods  sold  and  delivered,  is  satis- 
fied by  proof  of  letters,  containing 
invoices  of  goods,  having  been  put 
into  tlie  post-oflice  in  that  ciunty 
at  the  time  the  goods  were  for- 
warded,    LinUy  v.  Batee,  G59 

WARRANT  OF  ATTORNEY. 
On  motion  to  enter  up  judgment 
on  a  warrant  of  attorney,  the  sub- 
scribing witness,  if  any,  must  make 
affidavit  of  the  execution,  it  is  not 
sufficient  for  liim  to  sign  the  affidavit 
in  the  character  of  the  commissioner 
before  whom  it  was  sworn.  Field  v. 
Bearcruji,  217 


WILL. 
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WATER  COURSE. 
If  land  witfi  a  run  of  water  upon 
it  be  sold,  the  wnier  passes  with  the 
land,  and  the  vendee  having  used  the 
water  for  less  than  twenty  years  gains 
a  title  by  appropriation,  and  may 
maintain  an  action  for  obstructing  it, 
Caiihant-t.  Fiil:,  I'^e 

WILL, 
Construction  of. 

1 .  A  testator,  amongst  several 
other  bequests  and  devises  to  his 
grandchildren,  gave  to  his  grand- 
daughter M.  a  house  called  Plashach 
(a  freehold),  remainder,  on  her  death 
without  issue,  to  her  brother,  IV.  R. 
He  afterwards  gave  to  bis  wife  "  the 
sum  of  SO/,  yearly  and  every  year, 
to  be  paid  out  of  the  freehold  eitatet, 
and  the  lease  oT  Pcnlan  (a  leasehold), 
by  trustees  thereinafter  named,  and 
at  the  same  time,  notwithstanding 
there  would  be  nothing  to  the  grand- 
children as  long  as  their  grandmother 
lived."  The  testator  afterwards  no- 
minated and  appointed  E.  F.  and 
G.  H.  "  as  trustees  to  look  in  that 
justice  should  be  duly  administered 
between  the  said  parties."  M.  died 
in  the  testator's  lifetime,  and  the  wife 
survived  the  testator: — Held,  that 
W.  R.  (lid  not  take  the  legal  estate, 
but  that  it  vested  in  the  trustees. 
Anthony  v,  Rces  and  Another,  75 

Z.  A  testatrix,  alter  a  preamble, 
"  as  for  such  temporal  estate  as  God 
hath  given  me,  I  give,  devise,  and 
dispose  of  it  in  the  following  manner:" 
gave  to  /,  R.  a  house,  &c.,  to  come 
into  possession  at  the  age  of  eighteen, 
and  to  1^.  R.  two  other  houses,  &c. 
(without  using  any  express  words  to 
pass  tlie  fee),  and  the  residue  of  her 
estate,  which  was  limited  by  enume- 
ration to  personally :  she  also  gave 
to  -S'.  R.  the  rent  of  the  house  before 
given  to  /.  R.  until  he  was  eighteen. 
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